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Tms  book  ia  intended  (l)to  assist  the  study  of  English 
law  bom  a  comparative  point  of  view  ;  (2)  to  give  an  insight 
ioU)  t^e  latest  and  most  perfect  attempt  to  systematize  the 
whole  of  the  private  law  of  a  country;  (3)  to  give  some 
pmcttical  help  to  the  increasiiig  number  of  pmctitionei^s  who 
in  the  eomse  of  their  daily  work  have  to  deal  with  questions 
of  foreign  and  private  international  law*  The  following  few 
words  of  explanation  on  each  of  these  three  points  will,  I  hope, 
further  elucidate  my  aims  and  objects. 

1,  The  time-honoured  sarcasm  about  the  jurist  who  knows 
every  system  of  law  except  his  own  is  not  quite  without 
IQsiification.  There  are  no  doubt  in  every  country  some  men 
ho»  p&itly  by  desultory  reading  and  partly  on  hearsay,  have 
mef| aired  some  vague  notions  about  foreign  law,  and  who  have 
studied  their  own  law  by  the  same  methods  and  with  the 
same  reeulta.  Such  men  have  as  little  in  common  with  the 
irue  repreaentatives  of  the  science  of  compamtive  law  as  the 
fiilver-toQgued  orators  who  discoui^c  on  Plato  to  fashionable 
Aadienoee  have  in  common  with  the  genuine  students  of  philo- 
sophy. But  they  have — in  this  country  more  than  else- 
where— succeeded  in  creating  an  amount  of  prejudice  on  the 
subject  which  it  is  difficult  to  remove,  notwithstanding  the 
fact  that  some  of  the  most  eminent  writers  on  English  law 
and  some  of  the  most  successful  practical  lawyers  are  known 
to  have  a  deep  and  comprehensive  knowledge  of  Komau 
law  or  of  modem  continental  law  or  of  both.  There  are, 
however,  many  indications  of  the  fact  that  the  nan^ow  con- 
eeplions  about  the  objects  and  methods  of  legal  education 
which  have  to  a  certain  extent  helped  to  maintain  the  preju- 
dice referred  to  above  are  gradually  disappearing.  Even 
Ihoee  who  look  upon  the  study  of  law  exclusively  as  a  help 
to  ppofesaional  success  have  begun  to  see  that  the  gi^asp  of 
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legal  principles  is  of  greater  value  than  mere  knowledge  of 
cases  and  of  isolated  iiiles.  Such  a  grasp  of  principles  is, 
however,  unobtainable,  unless  law  is  looked  upon  as  an 
organic  whole  of  which  every  part  is  correlated  to  the  other, 
and  unless  the  origin  and  growth  of  each  individual  institu- 
tion is  examined  with  the  same  care  as  the  evolution  of  a 
particular  species  of  the  fauna  or  flora  of  a  country  is  ex- 
amined by  the  biologist.  Both  as  regards  the  examination  of 
the  manner  in  which  the  various  parts  of  the  system  are  corre- 
lated, and  as  regards  the  study  of  the  evolution  of  the  par- 
ticular species,  the  comparative  method  is  as  indispensable  to 
the  scientific  lawyer  as  it  is  to  the  biolo^st.  A  preface  is  not 
the  place  for  dwelling  on  the  many  suggestive  facts  which  illus- 
trate this  proposition.  I  may,  however,  give  one  example 
which  is  of  direct  practical  interest.  An  English  lawyer  has 
often  to  advise  on  acts  to  be  done  on  behalf  of  persons  who 
by  reason  of  age,  mental  or  physical  disease,  sex,  or  change 
of  status^  are  incapable  of  incumng  legal  responsibility,  or 
of  receiving,  or  of  disposing  of,  money  or  other  property.  In 
any  such  case  it  is  frequently  very  difficult  to  ascertain  who 
can  incur  responsibility  or  give  a  valid  discharge,  or  make  an 
effectual  disposition  in  the  place  of  the  incapable  person.  The 
reason  of  this  is  that  the  majority  of  textbook  wiiters  have 
not  realized  that  agency  created  by  rules  of  law— as  dis- 
tinguished from  agency  created  by  act  of  the  parties — is  a 
subject  which  recfuires  independent  treatment  as  a  special 
legal  institution.  A  comparison  with  foreign  law  will 
show  this  want  immediately,  and  will  at  the  same  time 
prove  that  the  difficulties  which  beset  the  subject  in  English 
law  are  to  a  gjeat  extent  accidental  and  removable.  The 
obscui-ity  which  seems  to  prevail  in  many  minds  as  to  the 
responsibility  of  corporate  bodies  and  unincorporated  socie- 
ties for  the  acts  of  their  agents  would  similarly  have  tended 
to  disappear  if  the  investigation  of  the  subject  from  a  com- 
parative point  of  view  had  been  pursued  more  widely.  As  to 
this  and  many  other  mattei-s  comparison  teaches  us  that 
things  which,  looked  upon  by  themselves,  appear  as  pai-t  of 
the  natuml  oi'der  of  things^  are  found  to  be  peculiarities  of  the 
system  to  which  they  belong.    The  mere  fact  that  they  are 
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I  m  peotiliarities  luakes  them  better  known  and  better 
undcisloocL 

2.  The  reason  why  the  syBtematkation  of  law  has  been 
lifoiight  to  its  highest  perfection  in  Germany  is  found  In  the 
Ibei  thai  tbo  law  of  Justinian,  in  its  modem  developments, 

bicb  was  the  nucleus  of  the  German  common  law,  has,  ever 
the  establishment  of  the  Bologna  law  school,  been  a 
bTOUrite  subject  of  inquiry  for  the  lawyers  of  all  nations,  and 
ttiAt  Uie  scientific  expositions  of  that  law  were  thus  based  on 
the  work  of  many  generations  of  eminent  men  in  Germany 
and  elsewhere  ^  By  the  new  Codes  which  came  into  force  on 
January  1,1 900,  the  German  people— to  use  the  words  of  the  late 
Maitland  (see  Inde/jendent  Revieti\  1906,  p.  219}^ — 
rluiYe  Iirought  that  law  up  to  date  and  are  facing  modem 
I  with  modem  ideas,  modem  machinery,  modern  weapons'* 
Tbe  new  Codes  adapt  the  fruits  of  the  learning  of  many  cen* 
Infills  to  the  needs  of  the  present  time.  As  a  complete  and 
tcitiltific  exposition  of  actual  law  they  therefore  occupy  a 
ttnique  position. 

3*  Tlie  steady  expansion  of  international  commercial  deal- 
ings, tiie  greater  frequency  of  raaiTiages  between  members  of 
differodit  nationalities,  and  the  constantly  growing  number  of 
eatises  facilitating  and  inducing  changes  of  domicil  on  the 
part  of  pei^ouH  engaged  in  mercantile,  industrial,  or  scientific 
pursuits  have  largely  increased  the  number  of  the  occasions 
on  which  English  lawyers  have  to  deal  with  foreign  law. 
The  usual  course  on  any  such  occasion  is  to  consult  an  advo« 
cate  practising  in  the  country  of  which  the  law  has  to  be 
applies!,  and  in  ordinary  commercial  cases  that  course  no 
doubt  has  many  advantages.  But  in  cases  where  questions 
arise  as  to  matters  on  which  the  conceptions  of  English  law 
lUffer  materially  from  those  of  continental  law  (e.  g.  as  to  the 
validity  of  marriages,  the  effect  of  marriage  on  property,  as 
lo  aeUlements  and  trusts,  as  to  the  nature  and  effects  of 
tefltamentary  dispositions,  as  to  powers  of  appointment  and 
similar  topics)  the  communication  between  English  and 
foragn  lawyers,  as  experience  shows,  frequently  leads  to  diffi- 

*  Da   UiU  poini  see    Soliin*a    InMihdea    translated   by  Ledlie,  Snd  ed., 
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culties  and  iiiisunderstanditige.  For  this  reason  a  knowledge 
of  the  main  principles  of  foreign  law  is  of  direct  practical  ad- 
vantage to  any  practitioner  who  is  likely  to  have  to  deal  with 
international  questiong.  The  main  conceptions  of  continental 
law  are  based  on  identical  principles;  any  lawyer  who  has 
mastered  these  principles  as  applied  in  any  particular  system, 
and  specially  in  a  system  composed  of  such  vai'ied  component 
parts  as  that  of  modern  German  law,  has  mastered  the  diffi- 
culties which  intervene  in  the  communications  with  foreign 
lawyers*  He  will  understand  the  answei's  to  his  questions 
because  he  will  put  his  questions  in  a  way  which  the  foreign 
lawyer  will  understand* 

I  have  tried  to  carry  out  the  three  objects  thus  indicated: 
(1)  by  comparing  German  with  English  law  whenever  such 
a  comparison  seemed  to  be  useful  in  clearing  up  the  concep- 
tions of  English  law  ;  (2)  by  constantly  keeping  in  view  the 
connexion  of  the  individual  rules  with  the  whole  system  ; 
(3)  by  dwelling  with  special  fullness  on  those  comparisons 
between  English  and  German  law  as  to  which  practical 
questions  are  likely  to  arise. 

I  had  originally  intended  to  devote  a  separate  portion  of  the 
book  to  the  rules  of  Gennan  law  as  to  the  matters  generally 
described  under  the  head  of  *  private  international  law  \  but 
I  found  that  a  complete  survey  of  the  law  on  this  subject 
would  occupy  too  much  space.     I  have*  however,  stated  the 
rules  as  to  conflict  of  laws  in  connexion  with  all  the  matters 
comprised  in  Family  Law  and  the  Law  of  Inheritance  and- 
some  other  subjects  with  reference  to  which  questions  as  to] 
the  choice  of  law  are  most  likely  to  arise*     Li  this  respect] 
ako  I  have  taken  some  pains  to  call  attention  to  the  points 
as  to  which  the  German  rules  differ  from  those  applicable  in 
this  country. 

One  of  the  chief  hindrances  which  obstruct  the  path  of  the 
exponent  of  any  system  of  foreign  law  consists  in  the  difficulty 
of  finding  apt  expressions  for  the  reproduction  of  technical 
terms.  Where  an  EInglish  equivalent  expression  was  avail- 
able such  expression  has  of  course  been  used ;  and,  correspond- 
ingly, English  technical  expressions  have  in  most  cases  been  ^ 
avoided  where  the  German  expression  intended  to  be  repro- 
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infipi  did  not  eoDvey  exactly  the  same  meuaing.  In  certain 
exeepiion&l  cased  I  have,  however,  *  for  reasons  of  convenience 
almoBt  to  necessity/  deviated  frotn  the  last-meu- 
maxim.  The  most  conspicuous  tran.sgression  of  this 
iort  ocscuiB  with  reference  to  the  use  of  the  word  *  lease  *  as  an 
equivalent  of  the  German  '  Mietveitrag ',  and  the  corresponrU 
tug  a»e  of  the  expression  '  lessee  *  as  an  equivalent  of  the 
Oomian  '  Mieter  *  (see  p.  238).  I  have  also  applied  the  ex- 
Son  *  public  act  *  (see  pp»  89-90)  in  a  aomewbat  naiTower 
than  the  corresponding  German  expression  [liffeniiic^e 
fJrbmd^),  The  substitution  of  more  coixeet  terms  would  in 
tboM  cases  have  necessitated  a  mode  of  expression  so  compli* 
eHod  and  cumbrous,  that  the  infringement  of  the  rule  appeared 
to  be  the  smaller  evil*  In  some  cases  I  have  coined  forms 
of  expression  which  at  first  will  appear  unfamiliar,  but  to 
whidi  I  trust  the  reader  will  soon  get  accustomed ;  in  others 
I  had  to  use  Latin  terms  as  I  was  unable  i\*  Jind  convenient 
Kngliwh  words. 

I  have,  on  principle,  used  the  modern  German  spelling,  but 
io  some  cases  I  have  unwittingly  relapsed  into  the  old  form 
mud  only  discovered  my  error  when  it  was  too  late  to  correct 
ik  In  the  glossary  of  German  words  at  the  end  of  the  book 
Uiaise  inconsistencies  have  been  avoided, 

A  word  of  explanation  is  necessary  as  to  the  motives  which 
iDdticed  me  to  write  a  treatise  on  the  present  German  law, 
instoad  of  giving-  a  translation  of  the  Codes  and  the  principal 
SCatulea*  A  translation  without  notes  would  have  been 
unintelligible,  and  a  translation  with  notes  would  have  been 
unwieldy.  The  language  of  the  Codes  is  so  highly  tech- 
nical and  the  various  parts  of  each  Code  and  the  several 
Codea  and  Statutes  respectively  are  so  inextricably  interde- 
pendent,  that  it  requires  a  most  elaborate  system  of  explana- 
itotis  and  cross-references  to  show  the  exact  meaning  of  any 
pariiealar  enactment.  The  admirable  annotated  French 
trannlaiion,  which  is  being  prepared  with  government  assist- 
ance by  Ptofesaor  Saleilles  and  other  eminent  authorities,  and 
which  is  addressed  to  readers  familiar  with  continental  legal 
conceptions,  has  so  far  only  dealt  with  about  one  half  of  the 
Civil  Code,  and  already  covers  over  1, 
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Apart  from  this  reason,  which  would  alone  be  more  than  suth- 
cient,  a  syetematic  exposition  of  the  law  is  much  more  fruitful 
for  students  than  a  mere  exegetic  treatment,  and  the  arrange- 
ment which  I  have  adopted  has  been  mapped  out  with  special 
reference  to  the  wants  of  English  readers.  The  English  garb 
in  which  the  exposition  of  the  German  Law  appears  may  also 
be  of  use  to  German  readers  wishing  to  familiarize  themselves 
with  English  terminology,  and  wishing  to  compare  their  law 
with  English  law. 

I  have  intentionally  refrained  from  giving  any  bibliographi- 
cal material,  as  such  material  may  ea<sily  be  obtained  from  any 
of  the  fuller  German  textbooks.  The  number  of  comprehen- 
sive systematic  treatises  dealing  with  the  whole  of  the  law  or 
with  special  branches  of  the  same,  the  number  of  the  anno- 
tated editions  of  Codes  and  Statutes  is  indeed  legion,  and 
monographs  abound  on  every  conceivable  point.  As  a  matter 
of  personal  gratitude  I  only  wish  to  mention  the  great  assist- 
ance I  have  received  from  the  lucid  and  fascinating  pages  of 
Demburg's  Burfferlkkes  Beckt^  from  the  admirable  summaries 
and  copious  and  illuminating  notes  in  Planck's  edition  of  the 
Civil  (.^ode  and  Introductory  Statute,  and  in  Staub's  edition 
of  the  Commercial  Code,  and  from  the  masterly  an^angement 
and  wealth  of  material  by  which  Neumann*s  excellent  Hand- 
autfgahe  of  the  Civil  Code  and  Introductory  Statute  (contain- 
ing also  the  text  of  the  most  important  other  statutes  affecting 
German  private  law)  is  distinguished. 

My  warmest  thanks  are  also  due  to  my  friends  Mr.  J.  C. 
Ledlie,  Mr.  John  D.  Rogers,  and  Mr.  E.  A.  Whittuck,  who 
have  read  through  the  proofs  and  to  whom  I  am  indebted  for 
many  valuable  cnticisms  and  suggestions,  and  to  my  son 
Mr.  George  E,  Schuster,  from  whom  I  have  received  much 
useful  assistance* 

E.  J.  S. 


Ht^ixtnher^  1906. 
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9,360 

836-838  . 

347 

626   .  . 

9,266 

742-746  . 

360 

889   .  . 

342 

627   .  . 

10,  267 

746   .  . 

361 

840   .  . 

348,  349 

628,  629  . 

268 

747-750  . 

860 

841   .  . 

349 

680   .  . 

264 

751   .  . 

360,  361, 

842,  843  . 

188 

681   .  . 

271,  273 

647 

844   .  . 

188,  387 

♦632  .  . 

274 

752-756  . 

360 

♦845  .  . 

337 

683   .  . 

273,  274 

757   .  . 

223,  360 

846   .  . 

338 

684   .  . 

274,  275 

758 

360 

847   .  . 

186,188,385, 

♦686-640. 

275 

759 

315 

841 

641   .  . 

274 

760 

315,  317 

848,  849  . 

188 

642-646  . 

276 

761 

816 

862,  853  . 

349 

646   .  . 

274,  276 

762 

138 

854   .  . 

371,  373 

647-650  . 

277 

763 

312 

855   .  . 

871 

651   .  . 

209,  278 

764 

316 

856.857  . 

374 

652   .  . 

270,  278 

765,  766  . 

817 

858   .  . 

372,  374 

663   .  . 

278,  279 

767,  768  . 

818 

859-862  . 

375 

664,655  . 

279 

769   .  . 

320 

863,  864  . 

376 

666   .  . 

138 

770,  771  . 

318 

865   .  . 

372 

667-660  . 

332 

773   .  . 

319 

867   .  . 

375 

661   .  . 

333 

774,  775  . 

320 

868   .  . 

9,372 

662   .  . 

270 

776,  777  . 

321 

870   .  . 

373 

663   .  . 

88 

778   .  . 

817 

872   .  . 

9,372 

664-670  . 

269 

779   .  . 

laH 

873   .  . 

869 

671   .  . 

270,  271 

780-782  . 

328 

874   .  . 

380 

672,  673  . 

270 

783-786  . 

324 

875   .  . 

870 

674   .  . 

126,  270 

787   .  . 

326 

876   .  . 

869,  370 

676  .  . 

269 

788,  789  . 

825 

877   .  . 

869 

677-681  . 

356 

790,  791  . 

826 

878   .  . 

869,  370 

682-687  . 

357 

792   .  . 

326 

879   .  . 

382 

688   .  . 

297 

793   .  . 

198,200,329, 

880,  881  . 

38.S 

♦689-694. 

298 

330 

888   .  . 

381 

♦  See  Addenda  et  Corrigenda. 
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PAOES 

^^^^1 

aai 

1021»    .     . 

421 

1137    .     . 

439,  457                   ^^H 

490,  u» 

imo  ,   . 

422,  425 

1138    ,     . 

438,  439                  ^^H 

^iPi  ^   , 

446 

1081    .    . 

42il 

1139    .     . 

^^H 

aw    . 

3^.438 

1082,  1033 

417 

1140    ,     , 

^^H 

999 

aii 

ioai,Ki35 

423 

1141     .     . 

^^H 

M4-4i7  « 

sas 

mui   .   , 

494,  42G 

,1142    .     . 

449,  451                   ^^H 

Mi      *    . 

881 

io:i7,  jaiR 

425 

1143     .     . 

^^H 

SOU     .    » 

894,  4n 

io:iu,  J  010 

425 

♦1144,1140 

^^^H 

ini     .    . 

814 

1041-44   . 

420 

1146    .     . 

^^H 

•«    .    • 

121 

1045  47    . 

425 

1147    ,     . 

^^H 

Mtt      .    . 

886 

lOlH    .     . 

424 

1148    .     . 

^^H 

1*4-806  . 

886 

1049    .     , 

427 

1149     .     . 

^^H 

iOi-tfl   . 

888 

lOTiO     ,     , 

42C 

1150    .     . 

449,  450,  451           ^^H 

913-9]»  . 

881 

•It>r>!   57. 

427 

1151     .     . 

^^H 

tii     . 

6,810 

HV>H    .     , 

424 

1152    .     . 

^^H 

W^fSS  . 

810 

1059    ,     . 

410 

1163    .     . 

194i,  450,  457          ^^H 

M&      .    . 

818 

1000    .     . 

42e; 

1154,1155 

458                           ^^H 

W^      .    . 

818 

1001     .     . 

422,  429 

1150    .     . 

439,  458                  ^^^M 

197,  t98. 

816 

1002  54    , 

429 

1157    .     , 

439,  457                   ^^H 

t»  191  . 

816 

loor*    .    . 

422 

1158,1159 

458                            ^^H 

T^KM 

W7,818 

10f.fi    .     . 

423 

1100     ,     . 

448,  456                  ^^H 

fai^tsA  . 

817 

10«i7     .     . 

423,  424 

1102    .     , 

^^H 

itt    .  • 

886 

m'*H  .   . 

422,  425,  420 

1103    .     , 

443,445,449,           ^^H 

fdi    ,  , 

817,888 

1069    .     . 

417,  422 

450,  453                    ^^^H 

fS7      ! 

400 

1071     .     . 

425 

1104     .     . 

^^H 

I«».ii4  . 

814,400 

1072    .     . 

429 

1165    .     . 

^^H 

•a^M§ « 

400 

1073     .     , 

425 

1167,1168 

^^H 

•IT     .     . 

4t»0,  401,  402 

1074,  1075 

424 

1109    .     , 

454                             ^^H 

MA      .    . 

400 

107*5  J  077 

425 

1170,1171 

^^H 

•a    .  . 

40J 

in7H    ,     . 

425,  420 

1172    .     . 

451,  452                    ^^H 

fM 

400,101,402 

1071K  1080 

425 

1173,  U74 

^^^1 

161      . 

401 

1081.  108J 

424 

1175     .     . 

454, 455                    ^^H 

96fi      .     . 

m 

1083     .     . 

420 

1176     .     . 

^^H 

f0-lCi 

40S 

1084     .     . 

424 

1177 

445,  453                    ^^^H 

Mt     . 

40:^  404 

LOST,     ,     . 

423,  428 

117.S    .     . 

445,  451                    ^^H 

H?     ,    . 

403 

lOSfi-8H    . 

428 

1179    .     , 

^^H 

HO  fci   . 

404 

lOSl*    ,     . 

423,  428 

1180    .     , 

^^^H 

tii-ma  , 

863 

I09i»    ,     , 

428,  429 

1181     ,     . 

450,  457                    ^^H 

•M     .    . 

9,405 

1091     .     . 

428 

nH2  .    . 

^^^1 

US    ^   • 

4M 

1092    .     . 

41ft 

11h:^    .     . 

^^^H 

•»    .  , 

118,  406 

1093     .     . 

428 

1184    ,     . 

^^^1 

tm,  t«s . 

877,407 

1091  98   . 

228 

llSo    .     . 

440,441                  ^^H 

lei    .   * 

40S 

1099^1101 

229 

1186, 11 S7 

440                           ^^H 

no              .            r 

407,  408 

•no4 ,    . 

229 

1188     .     . 

442,  454                    ^^^1 

mi.  992  . 

40H 

1105    .     . 

431,  482 

xim   ,    , 

441                    ^^H 

Hi    .  . 

ST7,  407 

liOfi.  no7 

432 

119<*    .     . 

19*},  440                   ^^H 

9m    ,  . 

40H.  409 

1108,  1109 

432,  433 

iitn    .    , 

^^H 

Mfr     ,     • 

408 

lUO    .     . 

432 

U92    ,     . 

441,442,443,          ^^H 

9ii~199  . 

409 

nil    .    . 

432,  4:i3 

449,  455,  im          ^^H 

1IMM4005 

410 

1112     .      . 

432 

1103,1194 

^^H 

lOM    .    . 

377 

1113     ,     . 

9,  4410 

H95    ,     . 

^^H 

1<W7    . 

108,  37G 

UN     ,     . 

447 

1190    .     . 

^^H 

ioA. 

!iHS 

1115    .     , 

443 

1198-1 2U3 

^^^M 

liJi. 

412 

iim  .   . 

441,  442 

1204    .     . 

^^^M 

1<H 

il3 

1117,1118 

443 

1205-9     , 

^^^H 

10  i 

418 

1119    .     . 

443,  444 

1210,1211 

^^^1 

101-    „    . 

419 

1120-4J1    . 

440 

1212    .     . 

^^H 

lim^m  , 

4^0 

ua2   .    . 

447 

1213    .     . 

^^H 

1«7    .     . 

421 

n8«  3r.  , 

45<» 

1214, 1215 

^^^1 

im  , 

421.419 

1130    ,     . 

43.-1 

1210    .     . 

^^H 

« 

.See  Ad«lcnrlA  H  CorHgend 
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PAGES 

PAGES 

PAGES 

1217,1218 

466 

1309  .  . 

486 

*1484.  . 

609 

1219-21  . 

470 

1810  .  . 

486,  489 

1485  .  . 

498 

1222  .  . 

465 

1311  .  . 

489 

I486  .  . 

508,  610 

1228  .  . 

467,  469 

1312  .  . 

486,489 

1487  .  . 

609 

122i,  1226 

469 

1318  .  . 

488,489 

1488  .  . 

892,511 

1226  .  . 

467 

1314  .  . 

489 

1489  .  . 

512,  618,  514 

1228  .  . 

471 

1815  .  . 

481,  489 

1440  .  . 

512 

1229  .  . 

460 

1316-21  . 

481 

1441  .  . 

518,  514 

1230-82  . 

471 

1322  .  . 

486,488 

1442  .  . 

511 

1288  .  . 

471,  72 

1823  .  . 

9,486 

1448-46  . 

612 

1284-40  . 

472 

1824  .  . 

481,  483,  485 

1446  .  . 

612,  613 

1242-48  . 

473 

1825-28  . 

486 

1447  .  . 

612 

1249  .  . 

469 

1329  .  . 

483 

1449-65  . 

518 

1260  .  . 

474 

1330  .  . 

9,487 

1466  .  . 

512 

1261  .  . 

210,  475 

1381  .  . 

486,  487 

1467, 1468 

513 

1262-66  . 

476 

1332-36  . 

487 

1459  .  . 

514,  639 

1267  .  . 

246,  460 

1336  .  . 

488 

1460-62  . 

514 

1258  .  . 

465 

1387  .  . 

487 

1468-67  . 

515 

1269  .  . 

384,462 

1338-43  . 

484 

1468, 1469 

516 

1260  .  . 

370,  384 

1344, 1346 

483 

1470  .  . 

508,  517 

1261,1262 

884 

1346  .  . 

485 

1471,1472 

517 

1268  .  . 

884,  463 

1347  .  . 

484 

1478  .  . 

516,  517 

1264  .  . 

462 

1348, 1849 

486 

•1474  .  . 

517 

1266  .  . 

465 

1860  .  . 

486,  487 

1476  .  . 

516,  517 

1266  .  . 

465,  470,  475 

1351  .  . 

486 

1476-78  . 

517 

1267  .  . 

384,  467 

1353  .  . 

492 

1479-81  . 

516 

1268  .  . 

470 

1854  .  . 

9,  492 

1482  .  . 

515,  517 

1270  .  . 

464 

1865-1357 

493 

1488  .  . 

515,  517,  518 

1271  .  . 

461 

1358,1359 

494 

1484  .  . 

517 

1272  .  . 

463,  465 

1360  .  . 

494,  495 

1486-90  . 

519 

1273  .  . 

461,465,470, 

1861, 1362 

495 

1491-1606 

520 

475 

1363  .  . 

501,  503 

1606  .  . 

521 

1274  .  . 

100,  464 

1364  .  . 

506 

1608  .  . 

509,  517 

1276  .  . 

467 

1365-70  . 

600 

1509, 1510 

517 

1276  .  . 

468 

1371  .  . 

601,  608 

1511  .  . 

518 

1277  .  . 

468,  473 

1872  .  . 

500 

1512-14  . 

521 

1279  .  . 

464,  468,  474 

1373  .  . 

601 

1615  .  . 

520 

1280  .  . 

464 

1374  .  . 

501,512 

1516, 1617 

521 

1281  .  . 

468 

1876-80  . 

501 

1518  .  . 

510 

1282  .  . 

478,  474 

1381, 1382 

600 

1619  .  . 

892,621 

1288  .  . 

468 

1383-85  . 

503 

1620-24  . 

621 

1284  .  . 

474 

1386  .  . 

503,  639 

1526  .  . 

518,  514,  521 

1285,1286 

468 

1387  .  . 

503 

1626-28  . 

521 

1287,1288 

469,  474 

1388  .  . 

503,  539 

1629  .  . 

522 

1289  .  . 

464 

1389,  1390 

503 

1580  .  . 

522,539 

1290  .  . 

474 

1391-93  . 

504 

1581-83  . 

522 

1291  .  . 

464,  468,  474 

1394  .  . 

503,  504 

1534  .  . 

522,539 

1292  .  . 

463 

1895-98  . 

501 

1685-44  . 

522 

1298  .  . 

463,466.467, 

1899-1404 

502 

1545  .  . 

508,522 

470,  471 

14a5, 1406 

503 

1646-48  . 

522 

1294  .  . 

468 

1407  .  . 

502 

1549  .  . 

892,508,528, 

1295  .  . 

471 

1408, 1401* 

501,  503 

689 

1296  .  . 

464 

1410  .  . 

505 

1560-57  . 

628 

1297  .  . 

185,  480 

1411,1412 

604,  505 

1558-68  . 

498 

1298,  1299 

480 

1413-17  . 

505 

1564  .  . 

616,  627 

1300  .  . 

186,  341,  480 

1418-20  . 

506 

1566, 1566 

626 

1301,  1302 

480 

1421-24  . 

507 

1567  .  . 

492,  52<» 

i3as  .  . 

488 

1425-81  . 

508 

1568-78  . 

526 

1304  .  . 

487 

*1482  .  . 

509 

1574  .  . 

627 

1305-8  . 

488 

1433  .  . 

510 

1575, 1576 

629 

♦  See  Addenda  et  Corrigenda. 
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PAGES     1 

PAGES 

PAGES 

1577  .  . 

528 

1708-16  . 

543 

1894,1895 

570,  571 

1578  .  . 

627, 

528 

1717,1718 

532 

1806  .  . 

557 

1579, 1580 

627 

1719-22  . 

533 

1897  .  . 

558, 569,561, 

1581-83  . 

528 

1723-40  . 

534 

562,  564-571 

1584,1585 

529 

1741-52  . 

536 

1898,1899 

562 

1586, 1587 

516, 

529 

1753  .  . 

537 

1900  .  . 

562,  564 

1588  .  . 

482 

1764  .  . 

536, 

537 

1901  .  . 

567 

1589, 1590 

530 

1755  .  . 

536 

1902  .  . 

568 

1591, 1582 

531 

1757-63  . 

537 

1903-5  . 

558 

1593-99  . 

532 

1764-66  . 

538 

1906-8  . 

559 

1600  .  . 

531 

1767  .  . 

587 

1909  .  . 

548,560 

1601  .  . 

540 

1768-72  . 

538 

1910-14  . 

560 

1602  .  . 

541 

1773  .  . 

548, 

557 

*1915.  . 

568,565-569, 

1603  .  . 

540 

/ 

1774  .  . 

565 

571 

1604,1605 

539 

1775  .  . 

563 

1916,  1917 

563 

1606-8  . 

540 

1776, 1777 

561, 

562 

1918-21  . 

570 

1610-12  . 

541 

1778  .  . 

561 

1922  .  . 

392,  586 

1613-15  . 

542 

1779  .  . 

562 

1923  .  . 

586,597,698 

1616  .  . 

544 

1780-88  . 

564 

1924-30  . 

588 

1617-19  . 

545 

1789  .  . 

665 

1931, 1932 

588,589 

1620-25  . 

546 

1791  .  . 

565 

1933  .  . 

588 

1626-28  . 

548 

1792  .  . 

558,563.564, 

1936  .  • 

591 

1630  .  . 

550 

565 

1936  .  . 

587,588 

1681, 1632 

551 

1793  .  . 

565, 

567 

1937  .  . 

587,  593 

1638,1634 

548 

1794  .  . 

565 

1938  .  . 

587 

1685,1636 

528 

1795, 1796 

566 

1939  .  . 

611 

1687  .  . 

529 

1797, 1798 

563 

1940  .  . 

619 

1638  .  . 

548 

1799  .  . 

565 

1941  .  . 

593 

1639  .  . 

552 

1800, 1801 

567 

1942  .  . 

392,  586,  638 

1640-42  . 

553 

1802  .  . 

568 

1943-47  . 

638 

1648  .  . 

652, 

553 

1803  .  . 

552, 

565,567 

1948  .  . 

639 

1644  .  . 

85,553     1 

1804  .  . 

568 

1949  .  . 

640 

1645,1646 

553 

1805, 1806 

,567 

1950  .  . 

688 

1647  .  . 

554 

1809  .  . 

568 

1951  .  . 

639 

1648  .  . 

549 

1810  .  . 

567 

1952  .  . 

638 

1649,1650 

655 

1812-20  . 

568 

1953  .  . 

586,587,598, 

1651  .  . 

547, 

555 

1821  .  . 

567, 

568 

638,  639 

1662-63  . 

555 

1822, 1823 

568 

1954-59  . 

640 

1664  .  . 

549 

1824  .  . 

85,568 

1960-66  . 

635 

1665  .  . 

648, 

555 

1825  .  . 

552,568 

1967-69  . 

649 

1666  .  . 

551, 

554,555 

1826,1827 

568 

1971,1972 

654 

1667, 1668 

554 

1828-31  . 

552,568 

1973,1974 

655 

1669  .  . 

553 

1882  .  . 

568 

1975  .  . 

650,  652,  653 

1670-72  . 

654 

1833-36  . 

566 

1976  .  . 

650,  652 

1678  .  . 

551, 

554 

1837  .  . 

558 

1977  .  . 

652 

1674, 1675 

547 

1838  .  . 

567 

1978-81  . 

653 

1676-78  . 

548 

1839-43  . 

569 

1982  .  . 

650,  652 

1679  .  . 

549 

1844  .  . 

565 

1983, 1984 

652 

1680  .  . 

548 

1845  .  . 

569 

1985-87  . 

653 

1681  .  . 

554 

1848  .  . 

568 

1988  .  . 

650,652 

1682,1683 

556 

1849-51  . 

559 

1989  .  . 

654 

1684,1685 

549 

1852  .  . 

558 

1990,1991 

650,  654 

1686-95  . 

550 

1853  .  . 

565 

1992  .  . 

650 

1696,1697 

549 

*1854  .  . 

569 

1993,1994 

651 

1698  .  . 

548 

1855-81  . 

558 

1995-97  . 

650,651 

1699  .  . 

483,543 

1882  .  . 

549, 

570 

1998, 1999 

651 

1703  .  . 

543 

1883  .  . 

569 

2000  .  . 

651,  654 

1705  .  . 

545 

1884  .  . 

569,  570 

2003,2004 

651 

1706  .  . 

544 

1885  .  . 

570 

2005  .  . 

651,652 

1707  .  . 

550 

1886-93  . 

571 

2006  .  . 

652 

*  See  Addenda  et  Corrigenda. 
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2008  . 

2009  . 
2013  . 
2014-17 
2018-24 


2028,2029 

2080  .  . 

2081  .  . 


2084 
2085 


2087,2088 

2089  .  . 

2040  .  . 

2041-45  . 

2046  .  . 

2047-49  . 
2050, 2051 

2052  .  . 

2058-57  . 

2058  .  . 

2059  .  . 

2060  .  . 

2061  .  . 

2062  .  . 
2068  .  . 

2064  .  . 

2065  .  . 
2066,2067 

2068  .  . 

2069  .  . 

2070  .  . 

2071  .  . 

2072  .  . 
2078  .  . 
2074  .  . 
2075, 2076 
2077  .  . 
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ADDENDA   ET   CORKIGENDA 

Hge  20,  line  11  from  bottom,  instead  qf  105  ir9ad  lOG. 
f,  26,  y,  16  from  top,  after  nationality  add  :  The  personal  statute  of  a 
person  who  does  not  belong  to  any  State  is  determined 
by  the  law  of  the  State  to  which  he  belonged  imme- 
diately before  his  last  ezx)atriation  ;  if  he  never  belonged 
to  any  State  it  is  determined  by  the  law  of  his  domicil, 
and,  in  the  absence  of  a  domicil,  by  the  law  of  the  place 
at  which  he  was  resident  at  tlie  decisive  moment. — 
E.G.  29. 

„      31,    „    U  from  top,  after  death  add  — B.G.B.  18. 

y,      ^^9    >i      2  from  top,  after  consideration  add  ---B.G.B.  87. 

,,      43,     „    18  from  hottfm,  a^r  200  insert ,  210. 

„  55,  „  16  from  bottom,  f\fUr  partnership  add\  as  to  the  maimer  in 
which  the  liquidation  is  carried  out^  see  H.G.B.  145-15S. 

,,       76,    „    VJfrom  bottom,  after  229  it^sert  -281. 

„      82,    „      3  frmn  top,  instead  of  140  read  139. 

„      82,    „    12  from  bottom,  after  avoidance)  add  ~B.G.B.  143. 

,y      91,    „      8  from  tap,  qfter  128  insert ,  152. 

„      98,    „      3  from  bottom,  after  333  add  and  B.G.B.  405. 

„  100,  „  14  from  top,  after  312  add :  (6)  any  agreement  for  the  transfer 
of  the  whole  of  a  person's  after-acquired  property  or  of 
an  aliquot  part  thereof  to  another  person. — B.G.B.  310 ; 
see  also  B.G.B.  311. 

„    100,    „    12  from  bottom,  instead  qf  117  read  137. 

,y  119,  „  3  from  top,  after  55  add  :  As  to  the  powers  of  persons  employed 
in  shops  and  stores  see  H.G.B.  56. 

,9    IM,     „    14  from  bottom,  aftsr  172  add  ,  175,  17G. 

y,    188,     „    20  frmnboUom,  instead  <f2U  read  211, 

y,  145,  „  1  from  bottom,  aftw  317  (2)  ckM  :  As  to  certain  determinations 
to  be  made  by  the  purchaser  in  the  ease  of  a  monmntile 
sale  see  H.G.B.  375. 

„     148,    „     16  from  bottom,  after  performance  add  — B.G.B.  265. 

„    151,    „    11  from  top,  after  default  add  —B.G.B.  275. 

„    151,    „      1  firom  boUom,  instead  of  607  read  509. 

„    157,     „      4  from  top,  instead  qft^.B,  read  ELB. 

„    174,    „     6  from  bottom,  b^oreS26  {2)  insert  2SS. 

„    179,     „      2  from  top,  instead  o/383  (1)  read  383-386. 

„    196,    „      6  from  top,  after  assigned  add  — B.G.B.  398-400. 

„    198,    „    15  from  bottom,  after  74  add  ,  75. 

„    201,     „      5  Aom  ft3>,  <|/i5er  (176)  add  — B.G.B.  808. 

,,  209,  „  5/nmt  top,  instead  o/*  arising  under  agreements  read  created  by 
aet-in-the-law. 

„    213,    „    14  from  bottom,  after  486;  add  H.G.B.  382 ; 
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Page  215,  line  4  fi-om  hoW»n,  instead  of  651  read  451. 

„  219,  „  4  from  bottom,  after  487,  insert  488, . 

„  228,  „  1  from  bottom,  before  1098  (1)  itisei't  512. 

„  229,  „  21/row6ottom,  o/ifcr  land  flkW—B.G.B.  1104. 

„  282,  „  16  from  bottom,  after  (298^  add  -  B.G.B.  518. 

„  289,  „  9  from  bottom,  before  595  (1)  insert  564. 

„  241,  „  16  from  top,  b^ore  536  insert  B.G.B. 

„  242,  „  5  from  top,  instead  cf  540  read  546. 

„  260,  „  4  from  bottom,  after  553  add  ,  554. 

„  274,  „  12  from  top,  b^ore  641  insert  632. 

„  276,  „  18  from  top,  after  638  add  ,  639. 

„  280,  „  2/rom6oWom,v 

„  281,  „  6  from  top, 


^instead  o/ B.G.B.  read  H.G.B. 


281,  „      9  from  top, 

281,  ,,    12  from  top, 

282,  „    20  from  top, 
282,  „    20  from  bottom, 
282,  „    10  from  bottom, 
284,  „      3  from  top, 
284,  „      3  from  top,  before  413  insert  412, 

291,  „      1  from  bottom,  instead  of  B.G.B.  read  H.G.B. 

298,  „    14  from  bottom,  after  (2)  add  -  B.G.B.  692. 

299,  ,,  16  from  top,  instead  of  797  read  697. 
808,  „  Sfrofn  bottom,  after  116  inseH  119. 
321,  „      7  from  bottom,  instead  of  1862  read  1856. 

887,  ,,    16  from  bottom,  after  services  add  —B.G.B.  845. 

848,  ,,      1  from  bottom,  instead  of  Mellin  v.  White  read  White  v. 

846,  „    20  from  top,  in^ad  of  884,  835  read  833,  834. 

868,  „      8  from  top,  instead  of  109,  131  read  109-131. 

427,  „    12  from  bottom^  before  1052  insert  1061. 

446,  „      6  from  bottom,  after  entity  add  —B.G.B.  890. 

468,  ,,      8/row  top,  before  1144  insert  B.G.B. 

609,  „      »A^'<V,K.„^^^o.B.,^«dB.G.B. 

609,  ,,    14 /rom  top,  )  ^ 

660,  „    10  frmn  bottom,  after  23  add  :  An  alien  who  is  domi 

resident  in  Germany  may  be  placed  under  guar 

by  a  German  Court — E.G.  8. 

668,  „    l^from  bottom,  instead  of  1965  read  1915. 

669,  „     Sfrom  top,  instead  of  1867  read  1854. 
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1.  HisTOBicAL  Sketch 

a.    German  Law  before  1800* 

1*  The  Holy  Boman  Empire  of  the  German  Nation  came  to 
formal  end  in  1806,  but  long  before  that  date  it  had  ceased 
have  any  anthority  over  the  numerous  states  and  territories 
^aprised  therein.      In   1815   the  German  Coufederation  was 
witned  without  powers  of  legislation,  and  continued  until  1866, 
^  date  of  the  formation  of  the  North  German  Federation, 
A'o  mgehioery  was  therefore  in  existence  prior  to  1866  for  the 
^^f^tion  of  a  general  German  law.  The  German  Bills  of  Exchange 
y<id^  was  enacted  as  State  law  in  the  several  German  States 
***  1848-1850,  and  in  a  similar  way  the  German  Commercial 
*^^*>cle  was  introduced  in  1861-1866,  but  they  represented  uniform 
'^^te  law,  and  did  not  emanate  from  any  legislature  common 
*^  all  the  States,     The  remaining  body  of  law  was  full   of 
'^^v^ties  in  all  directions^  which  were  complicated  by  the  fact 
^*>tt  the  areaa  of  the  several  legal  sjrstems  w^ere  not  as  a  general 
*^lfi  eoQterminous  with  the  State  areas.     The  so-called  German 
^^moti  law  waa  a  modified  form  of  Roman  law  as  embodied  in 
^uittinian's  compilation  which  was  finally  received  in  Gennany 
ill  1495,  but  subject  to   numerous   varieties  of   local   customs, 
«fid  was  in   many  German  regions  supplemented  or  displaced 
by  local   codes.      These  local  codes  were   the  following :    the 
Bavarian  Codex  Maximilianus  (1756);  the  Prussian  Landrecht 
(1794);    the   Code   Napoleon   (1804)  (which  was   in   force   in 
»eirefml    provinces),   and    its    slightly   altered    German    repro- 
duction, the  Badische  Landrecht  (1810);    the  Austrian  Civil 
Code  (1811) ;  and  the  Saxon  Civil  Code  (1863).     The  common 
law  and  the  law  of  the  local  codes  was  of  course  subject  to 
modifications   by  the  state  law   of   the  places  in  which   they 
^  prevailed. 
I      a.  In  1866  the  North  German  Federation  was  formed  with 
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powers  to  legislate  on  certain  specified  matters  for  the  whole 
federal  territory.  On  its  formation  the  Commercial  Code  and 
the  Bills  of  Exchange  Code  were  re-enacted  as  federal  law^  and 
federal  legislation  began.  The  establishment  of  a  federal  Supreme 
Commercial  Court  (1869)  also  helped  in  the  promotion  of  uni- 
formity, but  the  period  between  1866  and  1871  was  mainly 
a  time  of  transition  from  the  impotence  of  the  old  Confederation 
of  1815,  which  was  merely  a  Federation  of  States,  to  the 
youthful  vigour  of  the  German  Empire,  which  was  formed  in 
1871,  and  constituted  a  true  federal  State.^  All  the  laws  of 
the  North  German  Federation  were  re-enacted  as  Imperial  laws 
by  the  Imperial  Legislature,  and  numerous  new  Imperial  statutes 
followed,  dealing  partly  with  public  and  partly  with  ])rivate  law. 
Among  these  the  Judicature  Acts  of  1877  which  came  into  force 
in  1879  were  particularly  important,  as  they  established  uni- 
formity in  the  organization  and  procedure  of  the  Courts,  and 
created  the  Supreme  Imperial  Court  at  Leipzig,  which  gave 
unity  to  the  interpretation  of  the  several  systems  of  local  law 
and  of  the  existing  Imperial  law. 

b.  The  preparation  and  enactment  of  the  Civil  Code. 
8.  The  work  of  preparing  the  draft  of  a  Civil  Code  embodying 
the  main  parts  of  German  private  law  was  started  in  1874  by 
the  appointment  of  a  commission  composed  of  eleven  members^ 
who  finished  the  work  now  known  as  the  first  draft  of  the  Code 
in  1887,  which  was  then  published  and  submitted  to  the  criti- 
cism of  experts  and  others ;  in  1890  a  second  commission  was 
appointed  with  instructions  to  revise  the  first  draft  in  the  light 
of  the  criticisms  which  had  appeared  in  the  periodical  press  and 
in  separate  books  and  pamphlets.  The  second  draft  was  finished 
in  1895,  and  after  the  introduction  of  numerous  modifications 
on  the  part  of  the  Federal  Council  and  the  Imperial  Parliament 
the  final  product  became  law  on  the  18th  of  August,  1896,  and 

^  The  German  Empire  consists  of  the  Kingdoms  of  Prussia,  BaTariA, 
Saxony,  and  Wurttemberg,  the  Grand  Duchies  of  Baden,  Hesse,  Mecklenbui^- 
Schwcrin,  Mecklenburg-Strelitz,  Saxe-Weimar,  and  Oldenburg,  the  Duchies 
of  Brunswick,  Saxe-Moiningen,  Saxe-Altenburg,  and  Saxe-Goburg-Gotha,  the 
Principalities  of  Anhalt,  Schwarzburg-Rudolstadt,  Schwarzburg-Sonders- 
hausen,  Waldeck,  Reuss  (Senior  Line),  Reuss  (Junior  Line),  Schaumburg- 
Lippe,  and  Lippe,  the  Free  Cities  of  Hamburg,  Bremen,  and  Liibeck,  and  the 
Imperial  Province  of  Alsace-Lorraine. 
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into  force  on  the  Ist  of  January,  1900*  The  Code  was 
-Mdompaxiied  by  a  statute  for  its  introduction  (Einfiihrung-sgesetz)^ 
coDtaiiung  transitory  provisions  as  to  the  relation  of  State  law  to 
Imperial  law,  and  ndes  as  to  the  conflict  of  laws,  which  latter 
bad  been  contaLned  in  the  second  draft  but  were  transferred  to 
tie  E.G.  by  the  Federal  Council. 

4-  Entirely  transformed  editions  of  the  Commereial  Code  and 
the  Code  of  Civil  Procedure,  supplemented  in  each  case  by 
introductory  statutes,  and  several  other  Imperial  statutes  intended 
to  carry  out  in  detail  some  of  the  principles  laid  down  in  the 
Code,  were  also  enacted  before  the  coming  into  force  of  the 
Civil  Code.  Thus  a  voluminous  body  of  revised  or  new  law 
oune  into  force  on  the  1st  of  January,  1900,  by  the  side  of  the 
Civil  Coda 

2.    COMPOXENT    PaBTS    OF    GERliAK   pRlVATE   IMPERIAL   LaW 

fi.  The  term  private  law  as  distinguished  from  public  law 
is  not  defined  by  German  statute  law,  Justinian^s  definition 
(i*  1^  4)  'publicum  iug  est  quod  ad  statum  rei  Romanae  i^pectat, 
prmtum  quod  ad  singulorum  utilitatem  pertinet',  still  in- 
dicates the  line  of  cleavage;  but  it  should  be  remembered 
that  there  are  cases  where  public  bodies  exercise  private  rights 
WB  property  owners  or  as  employers  of  labour,  and  that  such 
Tights,  though  exercised  for  the  public  benefit,  are  regulated 
by  private  law.  The  German  Civil  Code  and  the  other  enact- 
xoenlfl  referred  to  in  this  treatise  deal  with  private  law  only, 
but  there  are  matters  on  the  border  line  to  which  attention  will 
be  called  in  their  several  proper  places. 

6-  The  most  important  part  of  German  private  law  is  con- 
tained in  the  Civil  Code  and  the  Commercial  Code,  and  these 
Cod€6  supplement  each  other  in  such  a  way  that  it  is  impossible 
to  aeeertain  the  law  on  a  question  relating  to  any  transaction 
off  S  oommercial  nature  without  referring  to  both  Codes.  A 
difiregard  of  this  role  may  lead  to  most  sexious  mistakes^  as 
the  following  example  may  show.  A  reader  of  B.U.B.  248 
will  be  led  to  assume  that  an  agreement  for  payment  of  eom- 
pouDd  interest  not  coming  under  one  of  the  exceptions  specified 
tn  that  section  must  inevitably  be  void^  but  a  reference  to 
H.G3. 355  shows  that  as  regards  a  large  number  of  transactions 
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occurring  in  daily  life  the  assamption  is  erroneous.  The  H.G.B. 
does  not  merely  deal  with  mercantile  institutions  such  as  trading 
partnerships  and  companies^  the  law  as  to  firm  names^  mercantile 
agency,  &c.^  but  it  also  establishes  a  separate  set  of  rules 
applicable  to  transactions  governed  by  mercantile  law.  The 
question  whether  mercantile  law  is  applicable  to  any  particular 
transaction^  or  whether  the  transaction  is  governed  by  the 
ordinary  law^  does  not  necessarily  depend  on  the  nature  of 
the  transaction^  but  on  other  circumstances  to  which  reference 
will  be  made  below  (36).  Thus  a  sale  of  chattels^  a  loan,  or  an 
agreement  for  services,  may,  according  to  the  nature  of  the 
particular  case,  be  governed  by  mercantile  law  or  by  general 
law ;  in  the  first-mentioned  event  the  provisions  of  the  B.6.B. 
are  applicable  in  so  far  only  as  the  H.G.B.  or  the  E.G.  (H.G.B) 
does  not  provide  otherwise. — E.G.  (H.G.B.)  2. 

7.  The  Civil  Code  and  the  Commercial  Code  do  not  comprise 
the  whole  of  the  law  on  the  subjects  with  which  they  purport 
to  deal.  Thus,  for  instance,  the  law  of  partnership  and  companies 
contained  in  the  two  Codes  is  supplemented  by  the  statutes 
relating  to  partnerships  with  limited  liability  (1892,  revised 
1898),  to  co-operative  associations  (1889,  revised  1898),  and  to 
mortgage  banks  (1899);  the  law  as  to  property  deposited  for 
safe  custody  is  supplemented  by  the  statute  relating  to  the  safe 
custody  of  negotiable  instruments  (1896);  the  law  as  to  con- 
tracts of  sale  by  the  statute  relating  to  the  hire  and  purchase 
system  (1894) ;  the  law  as  to  unlawful  acts  by  the  statute  relating 
to  unfair  competition  (1896).  Moreover  the  whole  of  the  legislay 
tion  relating  to  copyright,  patents,  trademarks,  and  similar 
matters  remains  untouched  by  the  two.  Codes. 

3.  Relation  of  Imperial  Law  to  State  Law 

8.  By  E.G.  55  all  rules  of  State  law  referring  to  matters 
within  the  domain  of  private  law  are  repealed,  except  in  so  far 
as  the  E.G.  itself,  or  the  B.G.B.,  contains  any  provisions  to  the 
contrary.  The  provisions  of  the  E.G.  and  the  B.G.B.  upholding 
State  law  may  be  divided  into  four  groups : — 

(1)  Provisions  on  subjects  on  which  Imperial  legislation  was 
purposely  postponed^  and  which  in  the  meantime  were  to  remain 
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inder  the  existing  rules  of  State  law,  such  as  publishers'  con- 
I  timcts  and  insurance  contracts  ^^E.G.  75  and  76. 

(2)  Provisions  on  subjects  having'  some  indirect  connexion 
with  the  public  law  of  the  individual  states ;  (the  assignment  of 
j  salaries  ajid  pensions  receivable  by  public  officials  (E.G.  81) ;  the 
acqaisition  of  land  by  alleus  (E.G.  88)  ;  and  the  privileges  of 
the  members  of  reigning  houses  and  certain  other  houses  of 
M-princely  rank  (35)  may  be  classed  under  this  head). 
r(3)  Provisions  retained  in  order  to  tnabitain  local  customs  in 
mailers  in  which  the  feelings  of  the  population  would  have  been 
unduly  roused  by  sudden  changes  brought  about  by  the  Imperial 
authorities  (e.g.  entails^  local  customs  as  to  the  tenure  and  in- 
heritance of  land,  and  as  to  the  working  of  mines. — E.G.  52-74). 
(4)  Provisions  on  subjects  on  which  the  genei-al  rules  are  laid 
^down  by  the  B.G.B.,  the  details  being  referred  to  State  legisla- 
tion (e.g.  B.G.B.  919  entitles  the  owner  of  land  to  require  the 
awner  of  adjoining  land  to  concnr  in  erecting  boundarj^  marks 
in  accordance  with  rules  to  be  determined  by  State  law). 

9.  In  order  to  facilitate  the  transition  between  the  old  and  the 
new  law,  and  at  the  same  time  to  regulate  the  matters  left  to 
1  State  laWj  a  statute  providing  for  the  introduction  of  the  new 
Imw  (Ansfuhrungsgesetz)   was   passed  in   each   of  the   twenty- 
five  German  States  and  in  Alsace- Lorraine,  containing  transitory 
i  provisions  and  determining  matters  left  to  State  law,  in  so  far 
it  wad  not  intended  to  maintain  the  previously  existing  State 
on  such  matters. 


4,  RKUkTioK  or  Codes  a^d  Statutes  to  Customaey  Law 

10.  In  the  first  draft  of  the  B.G.B.  it  was  provided  (s.  2)  that 

I  eo^tomary  law  was  to  remain  in  force  in  so  far  only  as  it  was 

expressly  reserved  by  the  Code  or  any  statute,  but  this  provision 

struck  out  by  the  second  commission  on  the  ground  that 

[it  was  not  intended  to  abolish  customary  law.     It  is  now  the 

prevalent  opinion  that  Imperial  customary  law  may  exists  or 

come  into  existencej  for  the  purpose  of  supplementing  Imperial 

laWj  and  that  in  the  same  way  local  customary  law  may  supple- 

*  Thfi  law  AS  to  pablitth^rs'  eontracta  has  in  the  meantiDie  been  the  subject 
I  of  ImperuU    legifllAtinn— see  post  (242-261);   &  dmft    statute    relatiDg  to 
\  oootniots  is  now  (liArchi  1906)  before  the  Heichstug, 
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ment  State  law  as  to  such  matters  as  under  the  rules  stated 
above  (8)  are  left  to  State  law.  As  regards  matters  which  are 
withdrawn  from  the  operation  of  State  law^  local  customs  are 
without  effect  (see  E.G.  55  and  the  definition  of  '  Gesetz  •  in 
E.G.  2). 

5.  Recapitulation  of  the  Souiices  op  German  Pkivate 

Law 

11.  It  will  be  seen  from  the  rules  stated  above  that^  in  order 
to  find  out  the  law  on  any  given  point,  it  is  not  sufficient  to  refer 
to  the  provisions  of  the  B.G.B.  and  H.G.B.,  or  of  any  other  Im- 
perial statute  that  may  be  applicable  to  the  matter  in  hand,  but 
that  in  each  case  it  must  be  asc€frtained — (1)  whether  the  subject 
of  the  inquiry  is  one  on  which  the  State  law^  including  the  A.G. 
of  the  particular  State^  contains  any  supplementary  provisions  ; 
(2)  whether  any  Imperial  customary  law  affects  the  particuhu: 
subject ;  (3)  whether,  in  \he  event  of  the  subject  being  one  which 
may  be  affected  by  State  law,  any  local  customary  law  relating 
thereto  is  in  existence.  These  circumstances  alone  make  it  clear 
that  the  B.G.B.  did  not,  either  in  intention  or  in  effect,  reduce 
the  whole  of  German  law  into  one  compact  mass. 

6.  Arrangement  op  the  Codes 

12.  The  arrangement  of  the  B.G.B.  is,  to  a  great  extent, 
based  on  the  arrangement  of  the  Pandeklenlehrbucher,  i.  e.  the 
systematic  books  on  modernized  Roman  law  which  was  the 
^  Common  Law '  of  Germany  before  the  introduction  of  the  Civil 
Code ;  in  these  books  a  detailed  account  of  that  law  was  given  for 
the  use  of  students  and  practitionei-s.  The  Code  is  divided  into  five 
books,  of  which  the  first  contains  general  rules,  while  the  second, 
third,  fourth,  and  fifth  books  respectively  deal  with  the  '  law  of 
obligations  \  '  the  law  of  things/  ^  family  law,'  and  ^  the  law  o£ 
inheritance  \  This  arrangement  is  not,  strictly  speaking,  logical, 
inasmuch  as  the  second  book  deals  with  a  special  class  of  rights, 
while  the  third  deals  with  rights  referring  to  a  special  class  of 
property,  and  the  fourth  and  fifth  with  the  results  of  a  special 
class  of  events  and  the  rights  created  under  special  classes  of 
relationships.  It  would  be  more  consistent  to  make  either  the 
nature  of  the  property  or  the  nature  of  the  rights  the  main  basis 
of  division,  but  tlie  five  heads  are  so  familiar  to  German  lawyers 
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that  it  was  never  propos<?d  to  abandon  them.  In  England 
tbe  most  familiar  division  is  the  separation  of  the  rules 
idatiii^  to  real  and  those  relating  to  personal  property,  and 
the  dif^tinction  between  the  two  methods  of  classification 
serves  to  illustrate  a  vital  difference  between  Germanic  law 
generally^ — including  English  law — on  the  one  side,  and  Roman 
law  on  the  other.  The  rights  relating  to  land  were^  in  countries 
mb&bited  by  Germanic  populations,  treated  as  rights  sui  generis  \ 
feudal  tenure,  entails,  recoveries,  leases  and  releases,  and  other 
similar  institutions,  have  no  reason  of  existence  except  in  relation 
to  buid.  Alienation,  marriage,  birth  and  death  (more  especially 
iind€3r  the  older  law),  affect  land  in  a  manner  entirely  different 
irotn  the  manner  in  which  they  affect  other  property*  Under 
Bom&n  law  no  such  distinction  existed.  The  word  re^  com- 
prised all  movable  and  immovable  objects ;  property  in  land  was 
not  in  its  nature  different  from  property  in  slaves  or  in  pieces  of 
funiitiire.  The  distinction  between  several  classes  of  rights  and 
several  classes  of  events  affecting  rights  was,  therefore,  a  more 
naiurml  basis  of  the  scheme  of  classification  than  the  distinction 
f  between  land  and  other  property.  The  Civil  Code,  as  mentioned 
before,  has  retained  the  classifications  introduced  by  the  books 
oa  Aoman  law ;  but,  owing  t^i  the  fact  that  it  has  to  a  lar«e 
extent  allowed  Germanic  institutions  to  modify  the  Roman 
system  on  which  it  is  mainly  constructed,  the  distinction  between 

IimmoTables  and  movables  has  assumed  a  much  larger  importance 
than  it  had  in  the  old  textbooks. 
U.  The  general  part  of  the  B.G.B,  deals  mainly  with  the 
persons,  natural  or  artificial,  in  whom  rights  may  vest;  with  the 
oatufe  and  classification  of  the  particuhir  objects  called  things 
■  (tlie  r]|^ht«  relating  to  which  are,  as  mentioned  above,  discussed 
P  in  the  second  book);  with  acts-in-the-Iaw  (being  the  principal 
fkctors  by  which  rights  are  created,  transferred,  and  ex- 
tiiig:ui^ed) ;  with  the  influence  of  time  as  creating  and  cxtin- 
guisbiJig  rights  (prescription),  and  some  other  matters  of  minor 
importance.  The  book  relating  to  obligations  abandons  the 
old  division  between  contractual  obligations  and  obligations 
ex  d€licU.  It  contains  (a)  general  rules  relating  to  obligations 
(dealiiig  with  contractual  agreements  separately  in  so  far  as  this 
JB  iieceesary) ;  (i)  special  rules  as  to  particular  kinds  of  obligations 
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which  are  enumerated  promiscuously  without  any  ^systematic 
order.  The  book  relating  to  things  brings  out  the  development 
which^  as  mentioned  above  (12),  has  led  to  a  more  marked  dis- 
tinction between  the  law  as  to  land  and  the  law  as  to  movables ; 
a  separate  division  deals  with  rights  relating  to  immovables; 
the  rules  as  to  the  acquisition  and  loss  of  property  are  given 
separately  in  respect  of  immovables  and  in  respect  of  movables^ 
and  the  rules  as  to  charges  and  pledges  are  dealt  with  similarly 
in  a  manner  separating  the  two  classes  of  property.  The  book 
on  family  law  deals  with  the  law  of  husband  and  wif e^  of  parent 
and  child,  and  of  guardian  and  ward ;  the  book  on  the  law  of 
inheritance  with  testamentary  and  intestate  succession^  the  law 
of  compulsory  portions  {portio  legitima),  the  law  as  to  the  adminis- 
tration of  the  estates  of  deceased  persons^  and  the  legal  position 
of  heirs  and  legatees. 

14.  The  H.G.B.  is  divided  into  three  parts,  dealing  respectively 
with — (1)  mercantile  trade  as  a  whole  (definition  of  '  mercantile 
traders  \  rules  as  to  mercantile  register^  trade  name^  mercantile 
book-keepings  general  powers  of  agency^  mercantile  assistants 
and  apprentices^  mercantile  agents  and  brokers) ;  (2)  mercantile 
partnerships  (private  partnerships^  commandite  partnerships  and 
companies) ;  and  (3)  mercantile  transactions. 

7.  General  Characteristics  op  the  New  Codes 
a.    As  to  Substance  of  Provisions. 

15.  The  law  of  the  B.G.B.  is  built  up  on  foundations  borrowed 
from  Roman  law  with  additions  contributed  from  Germanic 
sources^  but  some  of  the  provisions  are  of  an  entirely  modem 
and  original  character.  The  rules  relating  to  contracts  for  ser- 
vices ;  the  rule  enabling  debtors  to  repay  debts,  bearing  a  rate  of 
interest  exceeding  six  per  cent,  per  annum^  notwithstanding  any 
contractual  stipulation  to  the  contrary ;  the  provision  empowering 
the  Court  to  give  relief  against  penalties;  the  rules  as  to  the 
relations  between  husbands  and  wives^  are  only  a  few  examples 
of  numerous  and  important  innovations.  The  new  Code  was  not 
intended  to  construct  an  ideal  system  on  the  basis  of  natural 
law  j  its  object  was  to  maintain  (as  far  as  this  was  compatible 
with  the  necessities  of  unification)  the  connexion  of  the  present 
with  the  past^  but  without  neglecting  the  change  in  the  con- 
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itions  of  life  brought  about  by  modern  social  and  economical 
leTdopments.  The  innovations  contained  in  the  H*G»B.  are 
tnoMj  doe  to  the  necessity  of  harmonizing  its  contents  with 
the  contents  of  the  B.G.B.  Many  rules  which  formerly  existed 
for  commercial  law  only,  but  which  now  have  been  embodied 
ID  tiie  general  law,  were  removed  from  the  H.G.B,  and  intro- 
daced  into  the  B.G.B, ;  on  the  other  hand^  it  became  necessary 
to  exclude  the  operation  of  such  general  rules  contained  in  the 
B.G.B.  as  were  not  to  be  applied  to  transactions  goveraed  by 
connmercial  law  (see,  for  instance,  H.G.B.  348,  referred  to  below). 

b.   As  to  Methods  of  Expressioiit 

18.  The  casuistic  method  of  the  Prussian  Landrecht,  the  rules 
of  which  were  to  fit  every  conceivable  state  of  facts,  was 
deliberat4}ly  and  decisively  abandoned  by  the  authors  of  the 
B.G.B.  Their  aim  was  to  introduce  detailed  rules  only  for 
specific  purposes^  and  to  be  generally  content  with  the  establish- 
meiit  of  broad  principles,  leaving  it  to  legal  science  (19)  and  to 
the  decisions  of  the  Courts  to  fill  in  the  details  gradually.  Provi* 
dons  like  the  following^ — '  The  debtor  is  bound  to  perform  his 
obligation  in  the  manner  required  by  good  faith  having  regard 
to  ordinary  usage/ — B.G.B.  242,  'The  contract  for  services 
may  be  rescinded  without  notice  by  either  party,  in  the  event  of 
tbeie  being  any  cogent  ground  for  such  a  course.' — B.G.B*  626. 
*A  wife  is  not  bound  to  conform  to  her  husband's  ruling,  if 
sudi  riding  is  due  to  an  abuse  of  his  rights." — B.G.B.  1354  (2) — 
leaTe  considerable  freedom  to  ^ose  who  have  to  administer  the 
law  and  give  it  an  amount  of  elastieityj  which  ordinary  statute 
law  does  not  give. 

Some  of  the  sections  merely  contain  definitions  (e.g.  B.G.B. 
9a-D2,  516  (1).  741,  868,  872),  and  sometimes  a  section  merely 
^ums  up  the  contents  of  immediately  following  sections  (e.g. 
B.G.B.  1323,  1330). 

Sometimes  a  right  is  defined  and  the  expression  by  which  this 
right  is  afterwards  called  is  added  in  brackets. — B.G.B,  273,  984, 
1113,1204. 

Words  and  forms  of  speech  are  frequently  used  in  a  technical 
JDmuimg  not  defined  by  the  Code,  but  so  obvious  from  their 
of   application    that    such    technical    meaning   must    be 
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deemed  to  be  implied  by  the  Code  itself.  Thus  the  words 
^cannot'  and  'may  not'  respectively  have  distinct  technical 
meanings;  when  the  B.G.B.  says  that  an  act  cannot  be  done^ 
this  means  that  an  act  attempted  to  be  done^  notwithstanding 
the  prohibition^  is  void^  but  when  the  B.G.B.  declares  that  an  act 
may  not  be  done,  an  act  violating  the  prohibition  is  not  on 
that  ground  void^  but  gives  a  right  to  damages  to  any  person  in 
whose  favour  the  prohibition  was  made  (compare  e.  g.  B.G.B.  225, 
which  declares  that  the  operation  of  prescription  cannot  be 
excluded  by  agreement^  and  means  that  any  such  agreement  is 
of  no  effect,  with  B.G.B.  627  (2),  which  provides  that  notice  to 
determine  certain  kinds  of  contract  for  services  may  not  be 
given  except  on  certain  grounds,  and  means  that  any  notice 
given,  notwithstanding  the  prohibition,  is  effective,  but  entitles 
the  party  injured  by  the  determination  of  the  contract  to 
damages).  The  word  'shall'  implies  that  the  omission  to  do 
the  prescribed  act  gives  an  aggrieved  party  a  claim  for  damages, 
the  word  '  must ',  that  the  omission  renders  the  whole  transaction 
ineffective  (see  e.g.  B.G.B.  57,  which  provides  (1)  that  the  rules 
of  a  non-trading  corporation  must  contain  certain  particulars, 
and  (2)  that  the  name  of  any  such  corporation  shall  be 
distinguishable  from  the  name  of  any  other  corporation  registered 
in  the  same  place ;  the  non-compliance  with  the  first-mentioned 
requirement  has  the  effect  of  annulling  the  incorporation,  whilst 
non-compliance  with  the  second  requirement  leaves  the  incor- 
poration untouched). 

The  authors  of  the  B.G.B.  have  taken  great  pains  to  show, 
when  establishing  any  rule,  how  the  burden  of  proof  respecting 
compliance  with  the  rule  is  to  be  apportioned  between  the 
parties,  and  they  have  adopted  peculiar  modes  of  expression 
intended  to  give  a  guidance  as  to  their  meaning.  The  rules  are 
too  complicated  and  subtle  to  be  reproduced  in  this  place,  and 
it  is  not  certain  whether  they  will  always  be  followed,  more 
particularly  as  they  have  not  been  carried  out  with  complete 
consistency. 

8.   Methods  of  Interpretation 

17.  The  Codes  themselves  do  not  lay  down  any  general  rules 
of  interpretation  in  respect  of  their  own  provisions — (as  to  the 
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metliods  of  interpretation  applicable  to  declarations  of  intention 
in  connexion  with  acts-in-the-kw  see  107)— but  the  methods  of 
ifXpression  and  definition  to  which  attention  has  been  called 
abore  (16)  furnish  a  valuable  clue  in  many  cases*  A  somewliat 
dMig«fOii0  method  of  interpretation  derived  from  Roman  law, 
md  not  trnfrequeutly  carried  out  by  the  German  Courts,  is  the 
Tol^^retatioQ  by  analogy.  Where  a  gap  has  been  left  by  any 
y  rale  it  is  filled  up,  according  to  this  method,  by 
to  another  rule  contained  in  the  same  statute,  in 
connexion  with  which  a  point  corresponding  to  the  point  left 
open  in  the  first-mentioned  rule  is  expressly  provided  for,  and 
the  ratio  iHth  of  the  last-mentioned  expression  is  taken  to  be 
a  general  nile  of  law  applicable  to  all  cases.  This  method  which 
asstimefi  tliat  the  omission  in  the  first  case  was  accidental^  while 
it  may  have  been  deliberate,  and  also  that  a  judge  may  fill  in 
a  giip  left  by  the  legislator's  want  of  care,  is  not  in  accordance 
with  English  methods  of  interpretation. 

18»  Another  kind  of  assistance  in  respect  of  the  interpretation 
of  the  B.G.B.  is  provided  by  the  historiciil  evidence  as  to  the 
modt  of  ita  production  comprised  in  the  publication  issued  under 
tbe  title  of  Makriah  for  the  B.G.B.  These  materials  include 
(1)  tbe  several  drafts  of  the  Code  (viz.  those  of  the  first  and 
ieoond  commissions  and  the  one  submitted  to  the  Reichstag  by 
tbe  Federal  Council);  (2)  the  Minutes  of  the  Proceedings  of  the 
second  commission;  (3)  the  ^Motives'  published  with  the  first 
dimft ;  (4)  tbe  Memorandum  issued  by  the  federal  council  aceom- 
panying  the  draft  submitted  to  the  Reichstag ;  (5)  the  Report 
of  the  select  committee  of  the  Reichstag;  (6)  the  shorthand 
notes  of  the  debates  in  the  Reichstag.  These  materials  cannot 
be  ttsed  aa  direct  evidence  for  the  meaning  of  any  part  of  the 
Cbdej  inasmuch  as  in  Germany  as  well  as  in  England  the  rule 
IB  paramount  that  the  legislator's  expressions  and  not  his  inten- 
tions are  conclusive,  but  this  rule  does  not  detract  from  the 
cogency  of  another  inile  of  equally  universal  application,  accord- 
ing to  which  the  history  of  any  legal  provision  is  an  indispensable 
^uide  to  the  ratio  legU^  and  the  •  Materials  ^  offer  the  most 
▼mlomble  guidance  to  the  history  of  the  enactments  embodied  in 
tbe  Code.  Where  any  rule  is  taken  from  the  Common  law,  or 
from  one  of  the  old  CodeSj  or  from  any  local  system  of  Customary 
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law^  the  application  formerly  given  is  of  necessity  an  almost 
conclusive  guide  as  to  its  present  application  (see^  for  instance^ 
the  niles  as  to  transactions  contra  bonoa  mores  below^  105)^  and 
it  is  only  in  respect  of  new  or  modified  law  that  important  new 
questions  can  arise.  For  the  purpose  of  finding  whether^  and  to 
what  extent,  any  provision  of  the  Code  is  derived  from  old 
sources  the  ^Materials'  are  undoubtedly  the  most  convenient 
and  most  authoritative  work  of  reference. 

19.  The  authority  of  textbook  wiiters  both  as  r^^ards  the 
old  and  the  new  law  is  of  great  importance  in  Germany.  Certain 
works  are  by  common  consent  picked  out  as  the  most  worthy 
of  attention,  and  such  works  are  quoted  in  the  written  pleadings 
(which,  according  to  German  practice,  frequently  embody  nearly 
everything  which  in  England  would  be  used  in  the  addresses  of 
counsel),  and  in  the  judgments  of  the  Courts  in  the  same  way 
as  some  of  the  older  works  are  quoted  in  English  Courts. 

20.  Lastly,  there  is  the  guide  to  interpretation  which  in 
practice  is  the  most  important  of  all,  viz.  the  rules  established 
by  the  practice  of  the  Courts.  Theoretically  the  rule  of  English 
law,  according  to  which  the  judgment  of  any  Court  establishing^ 
any  nde  of  law  is  conclusive  for  all  co-ordinate  and  subordinate 
Courts,  is  not  accepted  in  Germany,  and  any  young  ^ assessor^ 
fresh  from  his  final  examination  may  overrule  the  judgment 
of  the  Imperial  Supreme  Court,  but  in  practice  the  ruling  of 
any  superior  Court  is  of  the  greatest  weight  and  authority,  and 
the  Imperial  Supreme  Court  as  well  as  the  Prussian  Chamber 
Court  publish  regular  ofiicial  reports  of  their  more  important 
judgments,  not  to  speak  of  the  numerous  reports  of  decided 
cases  published  privately.  It  is  forbidden  by  statute  for  any 
Division  of  the  Imperial  Supreme  Court  to  deliver  a  judgment 
dissenting  from  the  previous  ruling  of  any  other  Division.  If 
it  is  thought  that  the  previous  ruling  was  mistaken,  a  meeting 
of  all  the  Civil  or  all  the  Criminal  Divisions  (as  the  case  may 
be)  must  be  summoned,  and  the  full  Court  can  then  overrule 
the  judgment  of  the  Divisional  Court  (statute  relating  to  the 
Organization  of  the  Courts  of  Justice  1877,  revised  1898, 
8,  137).  A  perusal  of  any  of  the  German  reports  will  show 
that  previous  rulings  of  other  Courts  are  constantly  referred  to 
in   the  reported  judgments.      While  they  are  not  absolutely 
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binding,  it  would  not  occur  to  any  serious  judge  to  overrule 
a  principle  laid  down  in  any  superior  Court,  without  giving 
very  substantial  reasons  for  his  dissent. 

2L  The  methods  of  expression  and  interpretation  to  which 
attention  has  been  called  (16-20)  admit  of  a  constant  adaptation 
of  the  law  to  the  successive  variations  of  the  surrounding  con- 
ditions. No  doubt  the  wide  margin  left  to  judicial  discretion 
will  gradually  disappear.  After  a  time  certain  rules  consistently 
adopted  by  the  Courts  will  be  treated  as  rules  of  customary  law ; 
these  rules  however  will  not  be  applied  literally,  but  only  as 
indicating  the  principles  which  ought  to  be  followed,  and  will 
not  therefore  in  any  event  be  less  elastic  than  the  rules  estab- 
lished by  case  law  in  England.  It  is  not  proposed  to  discuss 
the  advantage  of  codified  over  uncodified  law,  but  it  is  necessary 
to  insist  on  the  fact  which  cannot  be  disputed  by  any  one 
familiar  with  the  working  of  continental  Codes,  that  the  persons 
who  in  discussing  the  merits  or  demerits  of  coclification  oppose 
codified  law  to  case  law,  entirely  miss  the  point  at  issue.  A 
Code  like  the  Code  Napoleon  or  the  B.6.6.  does  not  replace  or 
hinder  the  development  of  case  law.  It  replaces  a  number  of 
heterogeneous  statutes,  and  the  new  laws  take  the  shape  of 
amended  sections  instead  of  appearing  as  separate  enactments. 
Moreover  its  methods  of  expression  favour  a  recognition  of 
general  principles  in  the  place  of  the  casuistic  irregularity  which 
is  fostered  by  the  absence  of  any  authoritative  systematization 
of  law. 
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A.     GENERAL  RULES 
1,  Natoiul  Persons  and  Corporate  Bodies 

Tee  expression  person  is  in  German  Law  applied  to  any 
indtriclual  entity  capable  of  rights^  that  is  to  say^  capable  of 
iMaag  tbe  owner  of^  or  of  exercising:  rights  over  property^  and 
of  liAiriiig^  and  enforcing  claims  against  others.  Entities  capable 
of  liglite  are  divided  into  two  classes,  which^  in  continental 
Imgujigej  are  respectively  called  natural  and  juristic  persons, 
Acconling  to  modem  ideas  every  human  being  is  capable  of 
rights,  bat  there  is  no  characteristic  sign,  the  possession  of 
which  marks  any  combination  of  human  beings  or  any  other 
artificial  entity  as  a  'person'  in  the  legal  sense-  Corporate 
rigbta  mast  always  be  expressly  conferred,  either  by  virtue  of 
a  general  enactmenti  making  their  attainment  dependent  on 
oompliaiiee  with  certain  prescribed  ct^nditions,  or  by  a  special 
act  of  the  competent  authorities  of  the  state  within  which  the 
ri^ht  of  p^^Bonality  is  to  be  enjoyed. 

2.  AasociATioNs  of  Persons  hot  foamixg  Cohpoeate  Bodies 

IK  THB   STBICT   SK^SE 

U.  The  distinction  between  natural  persons  {ntiguii)  and 
juristic  persons  (unite m tales)  is  derived  from  Roman  law, 
Gennaiiic  law  and  the  kw  merchant,  which  is  now  part  and 
pftieel  of  German  law,  recognizes  various  forms  of  associations, 
which  form  an  intermediate  stage  between  the  two  classes.  In 
Tj^iiglanil  tiding  companies  have  gone  through  a  gradual  process 
of  evolottODj  which  only  at  a  late  stage  of  their  existence  gave 
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them  the  character  of  corporate  bodies  in  the  full  sense  of  the 
word^and  there  are  still  unincorporated  companies  or  societies  which 
occupy  an  intermediate  position  between  associations  of  natural 
persons  and  juristic  persons  or  corporations.^  In  the  same  way 
some  of  the  forms  of  association  recognized  by  German  law^ 
though  not  corporations  in  the  strict  sense^  partake  of  so  many 
qualities  belonging  to  juristic  persons  that  it  is  necessary  to  refer 
to  them  in  connexion  with  the  subject  of  personality. 

B.  NATURAL  PERSONS 
1.  Beginning  of  Peesonality 
24.  The  question  at  what  moment  a  human  being  begins  to 
be  capable  of  rights  is  of  great  importance^  as  the  following 
example  will  show.  If  an  only  child  is  bom  after  the  death  of 
his  father^  and  dies  after  having  been  capable  of  rights  for  one 
moment  only,  any  property  to  which  such  child  was  entitled 
under  his  father's  will  or  intestacy  becomes  vested  in  him  during 
that  moment,  and  under  the  German  law  of  intestacy  passes  to 
his  mother  as  his  next-of-kin ;  if,  on  the  other  hand,  the  child 
never  became  capable  of  rights,  the  person  who,  under  the  father's 
will  or  intestacy,  would  have  taken  the  property  in  the  event  of 
the  child  not  having  been  bom  becomes  entitled  to  it.  The 
capacity  for  rights,  according  to  B.G.B.  1,  b^ins  with  the  com- 
pletion of  birth.  Complete  severance  from  the  mother  is  not 
required;  the  completion  of  the  act  of  birth  in  the  medical 
sense,  coupled  with  the  survival  of  the  child  for  one  moment  at 
least  after  such  completion,  is  all  that  is  necessary.  The  entry 
in  the  Register  of  Births  (which  must  state  the  exact  hour  as 
well  as  the  date  of  the  birth)  is  prima  facie  evidence  of  the  time 
of  a  birth.  Still-born  children  are  registered  in  the  register  of 
deaths  only,  and  the  non-registration  of  the  birth  of  a  child 
whose  death  is  registered  is  prima  facie  evidence  of  the  &ct  that 
the  child's  birth  was  not  completed.  A  nasciturus  is  not 
capable  of  rights  in  the  strict  sense  of  the  word,  but  may  have 
inchoate  rights  which  the  B.G.B.  protects  (see  454,  472). 

^  Thus,  for  instance,  an  English  trade  union  has  the  capacity  to  own  pro- 
perty and  to  act  by  agents  without,  however,  being  deemed  to  be  a  eorpora- 
tion  (Taff  Yale  Railway  v.  Amalgamated  Society  of  Bail  way  Seryants  (1W>1), 
A.  C.  426). 
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CT  OP  Status  on  Capacity  for  Rights,  Disposing 
Capacity,  and  OwNERflHip  op  Property 

a.  Capacity  for  BiglitB  [RechUfdhitjkeit), 
As  fitatdd  above  (22),  every  natural  person  is  in  all  modem 
of  law  deemed  capable  of  rights^  but  this  capacity  is  not 
always  unrestricted.  Certain  classes  of  persons  are^  according  to 
some  systems  of  law,  deprived  of  the  enjoyment  of  certain  classes 
of  rights.  Thus,  in  England  before  1870,  an  alien  was  inciipable 
of  owning  real  property,  and  an  alien  is  still  incapable  of  beiDg 
the  owner  op  part  owner  of  a  British  ship.^  According  to 
Anstrian  law,  a  member  of  a  monastic  order,  having  made  vows 
of  poverty,  is  incapable  of  acquiring  property  of  any  kind, 
thottgh  he  is  capable  of  retaining  the  property  owned  by  him  at 
the  time  of  joining  the  Order  (see  statutes  quoted  in  Stuben- 
raucb's  edition  of  the  Austrian  Code,  I.  459),  According  to  the 
present  German  law,  it  is  left  to  State  legislation  to  decide 
whetiieri  and  to  what  extent,  an  alien  is  capable  of  acquiring 

^ immovable  property  (E.G.  88),  and  whether  testamentary  or  other 
gifts  in   favour  of  members  of  religious  orders  are  efEeotive 
(E,G,  87)^  but  no  other  restriction  as  to  the  capacity  for  rights 
of  natural  persons  exists. 
^  b.    Disposing  Capacity  {GeichdfUjahigkeU), 

^  aa.    Generally. 

2€.  Capacity  for  righU  must  be  distinguished  from  dis- 
posing capacity,  by  which  is  meant  the  power  of  disposing  of 
property  and  of  incurring  obligations  by  acts-in-the-law.  Under 
the  law  of  all  countries,  deficiency  of  age  and  mental  disorder 
have  the  effect  of  removing  or  restricting  the  capacity  to  dispose 
of  rights,  and  in  all  countries  there  are  various  degrees  of 
iiicapaeity.  Thus,  for  instance,  the  contracts  of  infants  may, 
under  English  law,  be  voidable  or  valid,  according  to  the  circum- 
etanoes  of  each  ease,  and  the  same  rule  applies  as  to  the  contracts 
of  hmatics.  According  to  German  law,  a  distinction  is  drawn 
between  the  total  absence  of  capacity  for  acts-in-the-law 
and    rmlrkkd    capacity.      A  person    fully    capable    is  called 

*  A  dlfltiDctjon  between  subjects  of  the  country  concerned  and  aliena  also 
eacisls  in  •erciTml  oouatries  as  regards  patents,  trade-marks,  &c« 

c2 
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ge%cMftrfdhig  \  a  person  wholly  incapable^  geschdfUunfahig ; 
a  person  of  restricted  disposing  capacity  is  called  in  der 
Ge^chdftrfahigkeit  heachrdnkt.  The  effect  of  these  distinctions, 
and  the  distinction  between  capacity  for  acts-in-the-law 
and  capacity  in  respect  of  the  commission  of  unlawful  acts, 
will  be  explained  below  (92).  Incapacity  or  restricted  capacity 
either  exists  naturally  (as  in  the  case  of  in&nts  or  persons  of  un- 
sound mind  not  officially  placed  under  guardianship)  or  it  is 
declared  by  a  Court  of  law  (as  in  the  case  of  lunatics,  prodigals, 
and  dipsomaniacs,  placed  under  guardianship  by  judicial  order). 
The  expression  ^ capacity^  will,  in  the  further  course  of  this 
treatise,  be  applied  to  indicate  capacity  for  acts-in-the-law,  and 
a  corresponding  use  will  be  made  of  the  expressions  *  incapacity ' 
and  '  restricted  capacity  *. 

bb.   Infants  (Minderjahrige). 

27.  Generally  speaking,  all  persons  not  having  attained  the 
age  of  21  years  are  in&.nts  according  to  German  law — B.G.B.  2 
— ^but  a  person  having  attained  the  age  of  18  years  may  be 
declared  by  a  competent  Court  to  be  of  full  age  if  the  following 
requirements  are  complied  with  : — 

(1)  the  person  concerned  must  consent ; 

(2)  the  person  exercising  parental  power  (441)  must  give  his 
consent ; 

(3)  the  Court  must  be  of  opinion  that  the  order  will  be 
advantageous  to  the  person  concerned. — B.G.B.  3-5. 

An  infant  under  the  age  of  7  is  under  complete  incapacity; 
an  infant  having  attained  the  age  of  7  is  of  restricted  capacity. 
— B.G.B.  104,  105. 

cc.    Unsoundness  of  mind  {Geisteskrankheit). 

28.  There  is  in  England  a  distinction  between  persons  of  on* 
sound  mind  not  so  found,  and  persons  found  lunatics  after  an 
inquisition  by  the  Court  in  Lunacy,  but  this  distinction  has  not 
the  same  effect  as  the  corresponding  distinction  in  German  law. 
A  lunatic  so  found  according  to  English  law  is  not,  by  reason  of 
that  fact  alone,  incapable  for  all  purposes.  On  the  other  hand, 
a  person  placed  under  guardianship  by  a  German  Court  on  the 
ground  of  mental  disease  is  under  complete  incapacity. — B.C.B. 
104. 
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PeTBons  of  unsotrnd  mind  not  placed  under  guardianship  on 
tlie  ground  o{  mental  disease  are  under  complete  incapacity  i£ 

I  their  nnsoundness  of  mind  is  of  a  nature  to  prevent  the  free 
exetxise  of  their  power  of  volition  and  is  not  merely  of  a 
temporary  character, 
dd.  Menial  injimnty  (GeUleiiciwacke). 
mtB.  The  English  Lunacy  Act  1890  s.  116  ((f),  take^  notice  of 
iFobss  of  persons  who  '  through  mental  infirmity  arising  from 
dneaee  or  age  are  incapable  of  managing  their  afEaii^  \  and  enables 
the  Court  in  Lunacy  to  make  orders  as  to  the  management  of 
the  property  of  such  persons,  without,  however,  imposing  any 

i restriction  on  their  disposing  capacity.  According  to  B.G.B, 
6^114»  persons  belonging  to  this  class  may  be  placed  under 
^ardianship  on  the  ground  of  mental  infirmityj  and  the  effect 
oi  guch  an  order  is  to  restrict  the  capacity  of  the  person  concerned. 
pla< 
deri 
sac] 
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Prodi f^alit^  ( Ver^chwendung), 

30.  The  restrictions  as  to  the  disposing  powers  of  a  person 
placed  under  guardianship  on  the  ground  of  extravagance  are 
derived  from  the  ideas  of  Koman  law^  which  attribute  to  the 
natural  heirs  of  a  person  owning  property  an  inchoate  right  to 
such  property  entitling  them  to  take  steps  to  prevent  its  wasteful 
consumption  by  the  actual  owner.  English  law  takes  the 
opposite  view,  and  entirely  discards  the  notion  of  incapacity 
arising  on  the  ground  of  prodigality  {Ke  Selot's  Trusts  (1902), 
1  Ch.  488).  According  to  B.G.B.  6,  114,  an  order  placing 
the  proditpis  under  guardianship  may  be  made  on  the  applica- 
tion of  any  one  out  of  a  certain  specified  class  of  persons  who 
CMXk  prove  that  the  person  in  question^  by  extravagant  living, 
exposes  himself  or  his  family  to  the  risk  of  poverty.  Such  an 
Offder  imposes  'restricted  capacity'  on  the  prodiffus  and  eom- 
pletdj  changes  his  status ;  its  effect  goes  much  further  than 
the  effect  of  a  similar  order  made  under  French  law  (Code 
Civil  s.  513). 

ft    Dipsomania  (TrunksncfU)* 
in    entirely  novel   ground   for   placing  a    person   under 
aship  was  introduced  by  B.G.B.  6,  which  enacts  that  this 
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proceeding  may  be  applied  to  'any  person  who  by  reason  of 
dipsomania  is  incapable  of  managing  his  affairs,  or  exposes  him- 
self or  his  &mily  to  the  risk  of  poverty^  or  endangers  the  safety 
of  others  \  The  effect  of  an  order  obtained  in  such  a  case  is 
the  same  as  in  the  case  of  mental  infirmity  or  prodigality. — 
B.G.B.  114. 

gg.   Effect  of  jmnMment  for  criminal  offences, 

82.  According  to  English  law^  a  convict  loses  his  disposing 
capacity  (see  Forfeiture  Act  1870  s.  8).  No  similar  provision 
exists  in  German  law. 

c.  Forfeiture  or  compulsory  transfer  of  property  oonse- 
quent  upon  criminal  punishment,  bankruptcy,  and 
marriage. 

(1)  Under  English  Law, 

88.  Certain  changes  of  status  have  in  certain  systems  of  law 
the  effect  of  bringing  about  the  forfeiture  of  property  or  the 
compulsory  transfer  of  property^  or  of  its  possession  or  manage- 
ment. 

In  England  forfeiture  by  reason  of  felony  has  been  abolished, 
but  forfeiture  by  reason  of  outlawry  still  exists  theoretically,  and 
the  property  of  a  convict  (whose  disposing  power  is  suspended, 
as  mentioned  above)  is  transferred  to  an  administrator  (For- 
feiture Act,  1870,  ss.  9  and  10). 

In  a  similar  way  the  property  of  a  bankrupt  (with  some  im- 
important  exceptions)  becomes  vested  in  a  trustee  in  bankruptcy 
upon  trust  for  realization  and  division  among  the  creditors 
(Bankruptcy  Act  1883  ss.  20  (1),  44). 

Before  the  coming  into  force  of  the  Married  Women's  Pro- 
perty Act,  1882,  marriage  bad  the  effect  at  Common  Law  of 
vesting  parts  of  the  wife's  property  in  the  husband  and  restrict- 
ing her  disposing  powers  as  to  other  parts,  but  under  the  present 
English  law  marriage  no  longer  deprives  the  wife  of  any  part  of 
her  property. 

(2)  Modem  German  Law. 

In  modem  German  law  forfeiture  as  a  criminal  punishment 
does  not  exist. 
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*  baslmiptcj  of  a  person  does  not  cause  his  property  to  be 

in  %  trustee  as  it  does  in  England  ^  but  it  has  the  effect 

'of  traaaferring  its  possession  and  management  (except  as   to 

certmn  exceptional  kinds  of  property)  to  an  administrator  who 

hms  to  apply  the  proceeds  for  the  benefit  of  creditors  in  the  same 

way  as  an  English  trustee  in  bankruptcy  (K,0*  1-^6,  7). 

The  marriage  of  a  woman,  in  the  absence  of  a  marriage  con- 
tniietj  has  the  effect  of  transferring  the  management  of  her 
propertVi  and  to  a  great  extent  also  the  disi>osing  power  over  it, 
I  to  her  husband^  and  a  marriage  contract  may  have  still  more 
■  far  reaching  effects  (414,  417). 


3. 


Effect  op  Social  Raxk,  Nationality,  and  Domicll 

ON    THE    ApPUCATION    OF   LaW 

a.   Generally. 

84*  In  the  older  Roman  law  the  modes  of  acquiring  and 
exercising  rights  were  largely  dependent  on  the  nationality 
aad  social  rank  of  the  person  concerned.  A  Roman  citizen  was 
governed  by  a  law  differing  from  the  law  applicable  to  persons 
aot  having  the  privilege  of  citizenship,  and  great  differences 
exictod  ako  between  the  rights  of  freedmen  and  those  of  free 
eitizeiiSi  while  slaves  were  incapable  of  rights*  Distinctions  of 
th»  kind,  which  were  considerably  reduced  in  the  later  develop- 
m^it  of  Roman  law,  asserted  themselves  in  a  very  marked 
manner  in  the  Germanic  systems.  Some  of  the  distinctions 
doe  to  class  privileges  have  in  several  German  districts  con- 
tinued to  exist  till  quite  recent  times,  as  for  instance  in  many 
parts  of  the  two  Mecklenburgs,  where  prior  to  1900  the  rules 
as  to  the  effect  of  marriage  on  property  and  as  to  the  devolu- 
tion of  property  on  death  applied  in  the  case  of  a  nobleman  were 
entirely  different  from  those  applied  in  the  case  of  a  citizen  of 
lower  degree. 

The  mediaeval  law  merchant  created  a  special  system  of  law 
for  mercantile  traders  which  to  a  certain  extent  survived  in 
the  H.G.B.,  bnt  subject  to  this  exception  and  to  an  exception  in 
favour  of  certain  families  of  princely  rank,  social  status,  pro- 
fession, and  occupation  have  ceased  to  have  any  effect  on  the 
application  of  law.  Nationality  and  domicil,  however,  still  affect 
the   legal    positions   of  the   persons   concerned.     The   effect  oE 
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princely  rank^  the  status  of  mercantile  traders^  and  the  effect 
of  nationality  and  domicile  under  German  law  are  discussed  in 
the  following  paragraphs. 

h.   Effbot  of  Princely  Bank. 

85.  Members  of  the  reigning  houses  are  only  affected  by  the 
provisions  of  the  B.G.B.^  in  so  far  as  the  state  laws  or  the  &mily 
statute  affecting  any  member  of  any  such  house  contain  no  con- 
flicting provisions. — E.G.  57.  By  virtue  of  this  exceptional 
enactment  the  general  rules  of  German  law  as  to  the  attainment 
of  majority,  the  celebration  and  dissolution  of  marriage^  the 
effect  of  marriage  on  property^  parental  power  and  guardianship, 
the  law  as  to  the  devolution  of  property  on  death,  and  the 
mode  of  transferring  or  mortgaging  property  included  in  family 
settlements,^  are  in  most  cases  not  applied  to  the  members  of 
reigning  houses,  and  for  this  purpose  the  members  of  the 
princely  branch  of  the  HohenzoUem  family  and  of  the  houses 
of  Hanover,  Hesse-Cassel,  and  Nassau  are  placed  in  the  same 
position  as  the  members  of  reigning  houses. — E.G.  57.  Some 
of  these  privileges  are  also  retained  by  the  members  of  houses  who 
at  the  Congress  of  Vienna  were  deprived  of  their  sovereign  rights 
and  by  the  nobility  of  the  Holy  Roman  Empire ;  as  regards  the 
attainment  of  majority  and  the  celebration  or  dissolution  of 
marriage  the  latter  are  placed  under  the  general  law. — E.G.  58, 

c.  Mercantile  Traders  and  Mercantile  Transactions. 

86.  The  transactions  of  a  person  coming  under  the  definition 
of  a  Kaufmann  (which  expression  in  the  course  of  this  treatise 
is  reproduced  by  'mercantile  trader')  are  in  many  respects 
subject  to  special  rules  of  law.  The  definition  of  a  '  mercantile 
trader'   includes  persons  belonging  to  one  of   the  following 


(a)  persons  permanently  engaged  for  profit  in  one  out  of 
a  number  of  specified  kinds  of  businesses  (e.  g.  the  business  of 
banker,  carrier,  or  publisher,  the  sale  or  purchase  of  goods, 
insurance  and  agency  business,  &c.) ; 

(i)  persons    permanently  engaged   for  profit   in  any  other 

^  In  some  states  the  privilege  extends  to  other  matters,  e.  g.  in  Prussia  no 
action  can  be  brought  to  recover  money  lent  to  any  member  of  the  Prussian 
Royal  family  (Prussian  Code,  First  Part,  Title  11,  s.  676,  the  section  remains 
in  force  by  virtue  of  Pr.  A,  G.  89). 
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liiisiness  or  trade  (not  being  the  buBineBs  of  farming  or  forestry), 
if  sqA  business  is  carried  on  in  a  manner  and  on  a  scale  usual 
isi  the  case  of  one  of  the  more  important  mercantile  businesses 
or  trades,  and  if  the  trade  name  of  such  business  is  entered  in 
the  mercantile  register.^-HXT.B,  1-3, 

A  person  engaged  in  one  of  the  more  important  kinds  of  oier- 
cmntiie  businesses  is  called  a  FoUkaufwann  (true  mercantile  trader 
in  the  full  sense  of  the  word) ;  an  artisan  or  a  person  engaged 
in  a  smaller  trade  (if  coming  within  the  definition  of  a  mer- 
omtile  tnder)  is  called  Mimitfr-Katf/manu  (lesser  mercantile 
trader).— H.G.B.  4. 

The  H.G.B.  uses  the  term  'mercantile  transaction^  {Handeh^ 
g§9cAaJi)  to  denote  any  transaction  entered  upon  by  a  mercantile 
trsider  in  the  course  of  his  business,  and  for  this  purpose  it  is 
immaterial  whether  the  person  concerned  is  a  full  trader  or 
a  lesser  trader.  Any  transaction  coming  within  the  scope  of 
the  businesses  referred  to  above,  sub  (a),  is  deemed  a  mercantile 
transaction  even  if  it  does  not  come  within  the  scope  of  the 
ordinary  business  of  the  persons  entering  upon  the  same.  More- 
over any  transaction  entered  upon  by  a  mercantile  trader  and 
mnj  written  document  signed  by  a  mercantile  trader  and  creating 
im  obligation  binding  upon  him,  is  deemed  to  be  entered  upon 

I  or  ragned  in  the  course  of  his  business  unless  the  contrary  can 
be  proved. — H.G.B.  343,  344.  If  both  parties  to  a  transaction 
are  mercantile  traders,  the  transaction  is  called  a  bilateral  mer- 
cmntile  transaction ;  if  only  one  party  is  a  mercantile  trader,  it 
is  called  a  unilateral  mercantile  transaction.  As  a  general  rule 
the  special  provisions  applicable  to  mercantile  transactions  affect 
both  parties  even  if  one  of  them  is  not  a  mercantile  trader ;  the 
exceptional  cases  in  which  this  rule  is  departed  from  will  be 
pointed  out  in  their  proper  places.  (For  examples  of  special 
proviidons  relating  to  mercantile  transactions  see  96,  97,  107, 
144  sub  (2)  (3)  (4),  147  sub  (4)  (5),  148,  171,  175,  192  sub  (3), 
193,  231,  273,  333,  404,) 

d.   Kationality  and  Domicil. 
aa.    General  slateinenf* 
37»  The  question  as  to  what  law  is  to  be  applied  for  the 
deteimination  of  any  particular  issue  frequently  depends  upon 


^ 
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the  so-called  ^personal  statute'  of  one  of  the  parties^  by  which 
is  meant  the  system  of  law  to  which  he  is  personally  subject, 
as  distinguished  from  the  system  of  law  to  which  the  particular 
transaction  may  be  otherwise  subject  (e.g.  lex  situs,  lex  caniraeius, 
lex  loci  solutionis).  The  '  personal  statute '  according  to  English 
law  is  determined  by  the  domicil  of  the  person  concerned  with- 
out regard  to  his  nationality.  According  to  Grerman  law  as  now 
established^  the  nationality  as  a  general  rule  determines  the 
personal  statute^  but  domicil  cannot  be  entirely  disregarded 
(as  for  instance  when  the  law  of  the  nationality  is  not  uniform 
but  varies  from  place  to  place^  as  in  the  case  of  the  British 
Empire).  Domicil  is  also  of  importance^  in  many  cases,  for  the 
purpose  of  establishing  the  jurisdiction  of  the  particular  Court 
before  which  an  action  is  brought.  It  is  therefore  necessary 
to  inquire  into  the  German  conception  of  domicil  as  well  as  that 
of  nationality. 

bb.   Nationality  {Staatsangehorigkeit), 

88.  Every  subject  or  citizen  of  a  German  state  is  deemed  to 
be  of  German  nationality^  and  the  expression  '  a  German  *,  as 
used  in  German  Codes  and  Statutes,  means  the  subject  or  citizen 
of  one  of  the  German  States.  The  status  of  a  subject  of  any 
German  State  is  acquired  by  one  of  the  following  methods  : — 

(1)  by  descent ;  (a  legitimate  child  becomes  a  subject  of  the 
State  of  which  the  father,  an  illegitimate  child  becomes  a  subject 
of  the  State  of  which  the  mother^  is  a  subject) ; 

(2)  by  legitimation ;  (if  the  father  is  the  subject  of  a  German 
State  at  the  date  of  legitimation,  the  child  becomes  a  subject  of 
the  same  State); 

(3)  by  marriage ;  (if  the  husband  is  the  subject  of  a  German 
State  at  the  date  of  the  marriage^  the  wife  becomes  a  subject  of 
the  same  State) ; 

(4)  by  admission  or  naturalization ;  (any  German  on  com- 
plying with  certain  unimportant  requirements,  provided  that  he 
is  domiciled  in  the  State  of  which  he  desires  to  become  a  subject, 
can  transfer  his  allegiance  from  State  to  State ;  a  non-German 
may,  if  he  complies  with  certain  prescribed  conditions,  be  natural^ 
ized  in  any  German  State ;  the  admission  or  naturalization  of 
any   male  person  includes  the  wife  and  such  of  the  infant 
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cliUdreQ  as  are  under  his  parental  power  (444) ;  an  appointment 
m  the  0«rman  Government  or  municipal  service  has  the  effect  of 
nataialitttion  unless  the  contrary  is  expressly  stated), — Nation- 
ality Statute  6-11 ;  E.G,  4L 

BO.  A  German  loses  his  nationality  : — 

(1)  by  order  of  dismissal  made  on  his  application  to  the 
oentral  authority  of  the  State  of  which  he  is  a  subject ;  the 
application  cannot  be  refused  on  any  ground  other  than  non- 
compliance with  the  applicant's  duties  as  to  militaiy  service— 
•ec  Nationality  Statute  14-19;  E.G.  41 ; 

(2)  by  order  made  ex  officio  by  the  central  authority  of  the 
State  of  which  he  is  a  subject  (which  order  may  be  made :  {a)  if 
hm  rmdes  abroad  and  in  the  case  of  war  does  not  comply  with 

f  i^  Botioe  to  return  to  Germany ;  {b)  if  he  enters  into  the  govern- 
ment  eervice  of  any  foreign  State  and  does  not  comply  with 
m  iiotiee  to  renounce  such  service — NationaUty  Statute  20,  22); 

{3)  by  ten  years^  continuous  residence  outside  the  German 
Empire  without  registration  in  the  proper  consular  register; 
(the  period  may  by  international  agreement  be  reduced  to  five 
years  in  the  event  of  naturalization  in  a  foreign  state). 

The  loss  of  nationality  affects  the  members  of  the  family  of 
\  GemuLD  losing  his  nationality  in  the  same  way  as  naturalization 
affects  the  members  of  the  family  of  a  naturalized  German.  — 
Nationality  Statute  21 ;  E.G.  4L 

If  the  wife  of  a  man  who  loses  his  German  nationality  by 
feaaon  of  ten  years'  absence  has  justifiably  retained  her  German 
domieil^  she  retains  her  German  nationality  (see  42). 

cc.  Domicil  {Wohnsiiz), 
(1)  BUiinction  beUceen  German  and  English  Law, 
40*  The  distinction  of  English  law  between  the  domicil 
of  origin  (being  the  place  in  which  the  father  of  the  person 
ooncemed  was  domiciled  at  the  time  of  his  birth)  and  the 
[  domicil  of  choice  (being  the  place  selected  as  a  domicil  after 
the  abandonment  of  the  domicil  of  origin)  does  not  exist  in 
Gennaoy.  According  to  English  law  the  domicil  of  origin 
always  revives  on  the  abandonment  of  the  domicil  of  choice^ 
before  the  acquirement  of  a  fresh  domicil  of  choice ;  it  is  there- 
Ioi«  impossible  according  to  the  English  doctrine  to  be  without 
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a  domicile  but  according  to  German  law  a  person  may  be  with* 
out  a  domicil.  According  to  English  law  a  person  cannot  have 
more  than  one  domicil  at  the  same  time^  but  according  to 
German  law  a  person  may  be  domiciled  in  several  places  at  the 
same  time.— B.G.B.  7  (2). 

(2)  German  conception  of  BomicU. 

41.  Subject  to  the  differences  created  by  the  two  divergences 
referred  to  above^  the  conception  of  the  German  law  as  to  domicil 
is  similar  to  the  conception  of  English  law.  A  person  of  full 
age  and  capacity  not  being  a  married  woman  is  according  to 
German  law  domiciled  in  the  place  in  which  he  has  a  permanent 
abode^  that  is  to  say  an  abode  being  permanent  in  intention  ms 
well  as  in  fact  (B.G.B.  7  (1)  (3)). 

(3)  Domicil  of  dependent  persons  and  qfpei'sons  in  the  Government 

service. 

42.  A  person  under  incapacity  or  of  restricted  capacity  cannot 
establish  or  remove  his  domicile  without  the  consent  of  his  statu- 
tory agent  (11 6). — B.G.B.  8.  A  professional  member  of  the  armed 
forces  (being  of  full  age)  is  deemed  to  be  domiciled  in  the  place  of 
his  garrison,  and  if  the  military  or  naval  unit  to  which  he  belongs 
is  not  garrisoned  within  the  German  Empire^  he  is  deemed  to  be 
domiciled  in  the  place  in  which  such  unit  had  its  last  permanent 
quarters,  before  leaving  the  German  Empire.  Persons  doing  com- 
pulsory military  service  come  under  the  same  rules  as  civilians. — 
B.G.B.  9.  A  married  woman  shares  her  husband's  domicil,  as  long 
as  the  husband  does  not  establish  his  domicil  in  a  place  outside 
the  German  Empire,  which  is  at  the  same  time  a  place  to  which 
she  cannot  be  compelled  to  follow  him  (412),  and  to  which  in 
fact  she  does  not  follow  him.  A  married  woman  not  sharing 
her  husband's  domicil  under  the  last-mentioned  rule,  and  also 
the  wife  of  a  husband  having  no  domicil,  may  establish  a  domicil 
of  her  own  according  to  the  genei*al  rules — B.G.B.  10.  The 
father's  domicil  is  shared  by  a  legitimate,  the  mother's  by  an 
illegitimate  infant  child ;  the  adopter's  domicil  by  an  adopted 
infant  child.  The  legitimation  or  adoption  of  a  child  having 
attained  majority  is  without  influence  on  his  domicil — ^B.G.B.  11. 


PEKSONS 

4  Tkbhination  of  Personality  (Death) 

a.  Efibct  of  Death* 
4A,  The  capacity  for  rights  ceases  witli  death.  Some  of  the 
tigfats  acquired  and  some  of  the  duties  iindertakeii  by  a  person 
during  Ills  lifetiine,  are  transferred  to  the  person  or  persons  who 
are  said  to  represent  his  estate,  but  a  right  to  which  the  deceased 
was  not  entitled  at  his  death  cannot  accrue  to  his  estate  under  any 
cireumstance&  It  is  therefore  frequently  important  to  ascertain 
whether  a  person  to  whom  a  right  would  have  accrued  if  he  had 
been  living  at  a  particular  moment,  did  actually  live  at  that 
niiom^iit^  and  for  such  a  purpose  it  is  necessary  to  know  at  what 
moment  his  life  came  to  an  end. 


b.  Proof  of  Death  of  TJntraoeable  Fersona. 

44.  In  the  case  of  a  person  dying  within  the  German  Empire 
the  eotiy  in  the  register  of  deaths,  which  according  to  the  pre- 
scribed rules  must  contain  particulars  a&  to  the  exact  hour  at 
wbieb  death  took  place,  ia  prima  facie  evidence  as  to  the  time  of 
death  (Personal  Status  Act  15,  59).  In  the  case  of  a  person 
dying  within  any  state  outside  the  German  Empire  the  entry 
on  the  register  kept  according  to  the  law  of  such  state  is  gene- 
rally accepted  as  prima  facie  evidence  on  the  point  in  question. 
In  tbc  ease  of  a  death  in  a  country  in  which  no  register  is  kept, 
other  evidence  must  he  produced.  A  diflBculty  arises,  howevcTj 
in  the  case  of  persons  who  have  left  their  homes  and  have  not 
been  heard  of  for  some  time.  Such  persons,  who  in  the  tech- 
nical langoage  of  German  law  are  called  Ferschollene  (aod  who 
in  the  coarse  of  this  treatise  will  be  referred  to  as  '  untraceable 
persons '),  may  be  made  the  subjects  of  a  judicial '  declaration  of 
death'  {TodeseriMrunp),  the  nature  and  effects  of  which  are 
diacussed  in  the  following  paragraphs. 

c.  Judicial  Declaration  of  Death* 

46.  Under  the  rules  of  Roman  law  an  untraceable  person 
was  not  deemed  to  be  dead  before  the  lapse  of  a  specified  period 
from  the  time  of  his  birth,  which  the  glossators  fixed  at  one 
handred  years,  but  which  in  German  practice  was  reduced  to  the 
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Psalmist's  limit  of  seventy.  The  presumption  of  death  was  not 
properly  established  before  a  declaration  of  the  competent  Court 
as  to  the  absence  of  news  was  obtained.  Under  English  law 
the  question  whether  the  Court  may  authorize  a  presumption  of 
death  does  not  depend  upon  the  age  of  the  party  concerned,  but 
upon  the  length  of  the  period  during  which  no  news  has 
been  received  (seven  years).  The  new  German  law  adopts  a 
combination  of  the  two  systems.  A  person  who,  if  living,  would 
be  under  the  age  of  seventy,  may  be  declared  to  be  dead  if  no 
news  has  been  received  for  ten  years  reckoned  from  the  end  of 
the  calendar  year  during  which  the  last  news  was  received.  In 
the  case  of  a  person  who,  if  living,  would  have  attained  the  age 
of  seventy  years,  the  period  is  reduced  to  five  years.  No  person 
can  in  any  event  be  declared  to  be  dead  before  the  end  of  the 
calendar  year  during  which  he  would,  if  living,  have,  attained 
the  age  of  thirty-one  years. 

Shorter  periods  are  sufficient  in  the  case  :  (1)  of  any  member 
of  the  armed  forces  engaged  in  war  found  to  be  missing  during 
such  war ;  (2)  of  any  person  who  was  on  board  a  vessel  lost  or 
presumed  to  be  lost  at  sea ;  (3)  of  any  person  known  to  have 
been  exposed  to  any  mortal  danger  (e.  g.  to  a  fire  causing  loss 
of  life  in  such  manner  that  the  bodies  of  the  persons  burnt  to 
death  cannot  be  identified).— B.G.B.  13-17. 

The  procedure  to  be  observed  on  applications  for  declarations 
of  death,  and  the  rules  as  to  the  selection  of  the  Court  compe- 
tent for  the  purpose  are  laid  down  by  C.P.O.  946-971.^ 

d.    Presumption  as  to  Time  of  Death. 

46.  The  order  declaring  a  person  to  be  dead  must  contain 
a  statement  as  to  the  time  at  which  he  is  presumed  to  have  died. 
The  time  in  the  absence  of  any  contrary  evidence  has  to  be  fixed 
according  to  the  following  rules : — 

(a)  in  an  ordinary  case  the  time  of  the  death  is  presumed  to 
be  the  earliest  moment  at  which  the  declaration  of  death  would 
have  been  admissible ; 

*  The  effect  of  a  declaration  of  death  goes  further  than  that  of  a  mere 
presumption  of  death.  If  the  spouse  of  a  person  declared  to  be  dead,  bat 
actually  living^  re-marries,  such  re-marriage  dissolves  the  first  marriage  (411, 
note  2). 
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(i)  in  t}ie  ease  of  a  person  missing  during  a  war,  the  date  of 
the  coDcloeioti  of  peace  (and  in  the  absence  of  a  formal  eon- 
duflioii  of  peace  the  end  of  the  calendar  year  during  which 
tbe  war  was  determined)  is  presumed  to  be  the  date  of  the 
deatli; 

^c)  in  the  <»se  of  a  shipwrecked  person^  the  date  of  the  loss 
or  presumed  loss  of  tbe  vessel  is  presumed  to  be  the  date  of  the 
d»tb; 

{d)  in  the  ease  of  a  person  who  was  exposed  to  any  mortal 
danger^  the  time  of  the  event  causing  such  danger  is  presumed 
to  be  the  time  of  the  death. 

Whene  the  time  according  to  one  of  the  above-mentioned 
roles  is  fixed  by  the  date  only^  the  end  of  the  day  is  presumed 
to  be  the  ^caet  moment  of  death. 

The  Roman  law  had  certain  rules  as  to  the  order  in  which 
several  persons  becoming  victims  to  the  same  fatal  accident  were 
presomed  to  have  died ;  (e.  g.  if  a  father  died  in  the  same  ship- 
wreck with  his  infant  child,  the  father  was  presumed  to  have 
survived  such  child,  whereas,  on  the  other  hand^  an  adult  child 
dying  with  his  fether  in  a  similar  way,  was  presumed  to  have 
mnivad  the  father) ;  B*G.B.  20,  on  the  other  hand,  establishes 
»  presnmption  to  the  effect  that  persons  who  have  succumbed  to 
m  common  danger  have  died  at  the  same  moment*  The  effect 
of  this  is  that  neither  person  can  become  entitled  to  any  right 
in  the  estate  of  the  other  as  his  survivor. 


5.  Presumed  Duration  of  Lipe 

47*  The  presumption  ^tablished  by  the  declaration  of  death 
opendm  to  two  directions :  it  does  not  merely  mean  that  in  the 
absence  of  proof  to  the  contrary  the  death  has  the  effect  which  it 
would  have  had  if  it  had  actually  taken  place  at  the  time  in 
question ;  it  also  means  that  the  person  declared  to  be  dead  is 
deemed  to  have  lived  up  to  the  moment  in  which  he  is  presumed 
to  have  died.  The  presumption  as  to  the  time  of  death  contained 
in  Ihe  declaration  of  death,  is  therefore,  at  the  same  time,  a 
ptvoaiption  as  to  the  duration  of  the  life  of  the  person  con* 
eemed«  If  in  the  case  of  an  untraceable  person  no  declaration 
0f  death  has  been  obtained,  he  is  presumed  to  have  lived 
np  to  the   time   to   which    he   would   have    been    presumed 


82  GENERAL  RULES  OF  LAW 

to  have  lived  if  a  declaration  of  death  had  been  obtained.- 
B.G.B.  19. 


C.    JURISTIC  PERSONS  {CORPORATE  BODIES) 

1.    Genebal  Rules 

a.    Definition. 

48.  As  mentioned  above  (23)  the  line  of  demarcation  between 
corporate  bodies  in  the  strict  sense  and  unincorporated  associations 
of  persons^  is  not  very  sharply  defined  in  modern  law^  and  there 
is  no  definition  of  the  term  '  juristic  person  ^  which  is  universally 
accepted^  or  which  entirely  excludes  certain  associations  of  persons, 
who  according  to  the  general  opinion  are  not  to  be  deemed 
corporate  bodies.  The  expression  itself^  though  familiar  to 
continental  lawyers,  was  not,  prior  to  the  enactment  of  the 
B.G.B.  and  the  new  H.G.B.,  used  in  any  statute.  The  new 
Codes  have  now  given  it  official  recognition  without,  however, 
attempting  to  define  it.  The  best  course  for  practical  purposes 
is  to  deal,  in  the  first  instance,  with  corporate  bodies  recognized 
as  such  by  express  provision  of  law,  or  by  common  consent,  and 
to  deal  separately  with  the  associations  of  persons  not  g^erally 
considered  to  partake  of  the  character  of  corporate  bodies. 
A  corporate  body  recognized  as  such  may  be  defined  as  an  entity 
capable  of  rights,  and  consequently  capable  of  owning  property, 
and  of  possessing  and  enforcing  claims  against  others,  and 
subject  to  con^ponding  duties.  The  persons  by  whose  con- 
tributions the  property  of  the  corporate  body  is  originally 
constituted,  or  for  whose  benefit  the  corporate  body  is  created, 
are  not,  in  any  sense  of  the  word,  owners  of  the  property  of  the 
corporation,  or  entitled  to  any  rights,  or  subject  to  any  duties, 
to  which  the  corporation  is  entitled  or  subject. 

b.   Purposes  for  which  Corporations  are  created. 

49.  Corporations  according  to  their  purposes  may  be  divided 
into  four  classes:  (1)  Public  corporations;  (2)  Charitable 
foundations ;  (3)  Trading  corporations ;  (4)  Incorporated  associa* 
tions  formed  for  purposes  other  than  profit. 

In  England  public  corporations  exist  for  the  purpose  of  carry- 
ing out  the  administrative  functions  of  counties,  districts  or 
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boroughs  under  jxiore  or  less  ancient  cliarters,  or  under  the 
Mntiieipal  Corporation  Acts,  or  the  Local  Government  Acts 
1888  and  1894-;  whilst  other  public  bodies  with  corporate  rights 
have  been  created  for  special  purposes  (e.  g.  the  Mersey  Dock  and 
Harbour  Boai"d).  On  the  Continent  the  most  important  juristic 
person  of  a  public  nature  is  the  State  itself  {FMns),  which  in 
England  is  not  a  corporate  body. 

The  expedient  of  vesting  property  in  trustees  for  charitable, 
educational  J  or  religious  purposes  is  uot  as  a  rule  resorted  to  in 
continental  countries,  and  it  is  therefore  customary  to  establish 
e^yrporate  bodies  as  owners  of  funds  devoted  to  any  such  object. 
For  this  purpose  the  charitable,  educational^  or  religious  founda- 
tion itself  is  formed  into  a  corporate  body* 

Trading  corporations  formed  for  the  benefit  of  the  pei'sons 
whose  contributions  constitute  the  coi^porate  fimds  are  the  most 
modem  and  at  the  present  time  the  most  frequently  occurring 
exjunples  of  corporate  bodies.  The  most  usual  form  in  which 
the}'  ciceur,  both  in  England  and  Germany,  is  that  of  com- 
panies with  a  capital  divided  into  shares* 

Incorp«>rated  associations  formed  for  purposes  other  than  profit 
(e.g*  mutual  assistance^  social,  political,  educational^  or  philan- 
thropic objects)  exist  in  England  either  under  Acts  i*elating  to 
particular  forms  of  association  (e.  g.  Friendly  Societies,  &c,) 
or  are  formed  under  the  Companies  Acts  (see  Companies  Act 

il867  e»  23).     In  Germany  a  special  form  of  incorporation  has 
been  provided  for  such  associations  by  the  B,G.B. 
•■ 
It 
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Distinction  between  Corporations  Aggregate  and 
Corporations  Sole. 

50*  The  distinction  of  EngUsh  law  between  corporations 
aggregate  and  corporations  sole  is  unknown  in  continental  law. 
It  owes  its  origin  t*j  the  fact  that  the  notion  of  a  juristic  or 
artificial  person  established  itself  in  this  country  by  very  slow 
I  ^epa.  The  '  corporation  aggregate '  originally  partook  much 
^moffe  of  the  character  of  a  Germanic  association  of  persons 
{GemoitenjicAdfi)  than  of  a  Roman  'universitas\  The  'corpora- 
tion mH^^  under  these  circumstances  filled  up  a  gap  left  over  by 
reason  of  the  fact  that  certain  property,  more  particularly  property 
osed  for  religions  purposes,  was  not  in  fact  held  by  any  natural 
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person  or  by  any  a43SOciation  of  natural  persons.  The  donor 
of  Church  land  originally  solved  the  difficulty  by  endowing 
a  particular  saint;  sometimes  the  fabric  of  the  Church  was 
personified^  but  ultimately  the  fiction  of  endowing  the  rector  or 
other  ecclesiastical  officer  came  into  reg^ar  use.  The  rector 
was  not  the  particular  rector  who  held  the  office  when  the  gift 
was  made,  but  a  fictitious  person  represented  by  the  successive 
holders  of  the  office.^  The  corporation  sole  is  therefore  in  its 
very  inception  an  artificial  person  coming  much  nearer  to  the 
Roman  '  universitas '  than  the  original  corporation  aggr^;»te, 
but  the  popular  notion  that  property  must  be  owned  by  some 
natural  person  or  association  of  natural  persons  still  retained 
its  influence  in  the  name  of  the  Corporate  Body.  In  course 
of  time  the  corporation  aggregate  came  to  be  looked  upon  as  an 
artificial  entity  like  the  corporation  sole.  In  the  same  way  ai 
^The  Rector  of  the  Parish  of  .  .  .'  as  owner  of  the  Church 
and  glebe  land  is  an  artificial  person^  '  The  Mayor,  Aldermen^ 
and  Burgesses  of  .  .  .^  or  '  The  Master^  Fellows^  and  Schohis 
of  .  .  .'  as  owners  of  the  corporate  property  constitute  a  purely 
artificial  entity^  but  the  name  by  which  that  entity  is  described 
in  either  case  indicates  an  historical  development^  which  in  some 
respects  still  influences  the  English  conception  of  a  corporate  body. 
In  the  countries  in  which  the  ideas  of  Roman  law  have  had 
a  more  direct  influence^  the  distinction  between  a  corporation 
sole  and  a  corporation  aggregate  can  have  no  meanings  as 
Roman  law  looks  upon  a  corporation  as  an  entity  independent 
of  the  individuals  who  contribute  or  manage  its  funds^  or 
appropriate  its  income  and  profits.  The  name  of  a  corporation 
is  therefore  always  an  impersonal  name  according  to  the 
continental  conception ;  the  parish,  the  city,  the  university 
owns  property ;  the  incumbent,  the  citizens,  the  members  are 
merely  managers  or  beneficiaries.  The  corporation  is  always  one 
person,  never  an  aggregate  of  persons. 

d.   Capacity  for  Bights  of  Corporate  Bodies. 

6L  The  very  existence  of  a  corporate  body  implies  that  it  is 
capable  of  rights,  and  the  acquisition  or  loss  of  corporate  rights 

^  For  details  of  the  whole  development  .sec  Pollock  k  Maitland,  History  of 
English  Law,  2nd  ed.,  vol,  i,  pp.  499-511. 
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m  the  Oerman  teehnteal  lang'ua.g'e  described  as  the  acquisition 
or  I08B  of  UechUfahi/fkeU^  but,  as  corporations  are  the  creatures  of 
law^  it  also  follows  that  the  capacity  for  rights  may  be  restricted 
either  generally  or  by  the  statute  or  charter  by  which,  or  under 
which,  any  particular  corporate  body  is  formed.  The  most 
tm|x>rtant  gencml  restriction  which  in  some  form  or  other  has 
probably  existed  in  all  civilized  countries  is  generally  embodied 
in  laws  summed  up  under  the  title  of  laws  against  the  *dead 
hand'  or  Mortmain  Acts.  The  object  of  all  statutes  described 
by  this  title  is  to  prevent  the  accumulation  of  land  on  the  part 
of  owners  not  being  natural  persons,  and  this  is  generally  done 
by  prohibiting,  regulating,  or  restricting  the  acquisition  of  laud 
fni  tlie  part  of  corporate  bodies.  In  England  this  policy  was 
carried  out  by  a  number  of  statutes  beginning  with  tlie  statute 
*de  viris  religiosis*  of  Edward  I,  which  have  all  now  been 
Donsolidated  by  the  Mortmain  and  Charitable  Uses  Act  1888 ; 
certain  classes  of  corporations  are  however  allowed  to  acquire  and 
bold  land  (cwg-  companies  incorporated  under  the  Companies  Acts, 
see  Comp.  Act  1862  ss.  18,  191). 

In  Germany  it  is  left  to  State  legislation  to  restrict  the 
acqubaiion  by  corporate  bodies  of  land  the  value  of  which 
«ceeda  a^CXK)  marks.— E.G.  86.* 

The  restrictions  as  to  the  capacity  for  rights  imposed  by  the 
charter  or  statute  from  which  a  corporation  derives  its  existence 
are  of  course  independent  of  any  general  rules. 

Certain  rights  which  can  be  exercised  by  a  natural  person 
caanotj  by  reaaon  of  their  particular  naturcj  be  exercised 
by  a  corporation.  Thus  the  niles  regulating  the  relations 
of  husband  and  wife,  or  parent  or  child,  cannot  of  course 
affect  corporat-e  bodies.  It  is  not  so  obvious^  however,  that 
th<>  funetions  of  a  guardian  or  executor  cannot  be  per- 
foinied  by  a  corporation.  In  England  a  corporation  may  be 
ap[mnted  executor  and  trustee;  in  Germany  a  guardian  must 

•  In  PkuMU  Und  of  a  value  osice^ding  the  Umit  of  5^000  mark*  may  not  b© 
•o^filred  bjr  1  cK>rporntc'  body  without  the  permission  of  a  public  authoriiy.^ — 
FtttHL  A.Gt7  In  BavAria  the  limit  is  10^000  marksy  and  the  restriction  is 
o)eiD«d  ta  rellgiotiH  corporations. — Bav.  A.G.  B.  In  Wurtcmborg  the  limit 
U  5,000  marks,  and  the  restriction  is  confined  to  religious,  chaHtable,  and 
alneatioaal  eorpocation».  The  acquisition  of  land  for  the  purpose  of  ereetiag 
achttneh  doca  not  require  iterxnission. — Wurt.  A.G.  140, 
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be   a   natural   person,   but   a   corporation    may   be    appointed 
executor, 

e.  Capacity  for  Aots-in-the-law. 
62.  A  corporation  without  capacity  for  acts-in-the-Iaw  is  as  in- 
conceivable as  a  corporation  without  any  capacity  for  lights^  bat 
like  the  capacity  for  rights  the  disposing  capacity  may  be  restricted 
by  the  constitution  of  the  corporation.  A  natural  person  may  act 
either  in  person  or  through  an  agent.  A  corporation,  on  the  other 
hand,  must  of  necessity  act  through  one  or  more  persons  appointed 
as  its  primary  agents ;  these  primary  agents  must  be  distinguished 
from  agents  appointed  by  the  primary  agents,  whose  powers 
may  be  as  varied  as  the  powers  of  the  agents  of  natural  persons, 
but  the  primary  agents  must  always  have  certain  express  or 
implied  powers  o£  acting  on  behalf  of  the  corporation  whom 
they  represent.  In  English  law  such  powers  are  not  as  a  rule 
defined  by  any  general  rules,  but  vary  according  to  the  constitu- 
tion of  the  particular  corporation;  in  Germany,  on  the  other 
hand,  certain  fixed  rules  are  laid  down  as  to  the  powers  of  the 
primary  agents  of  each  class  of  corporations  regulated  by  general 
law.  Thus  it  frequently  happens  in  the  case  of  companies 
formed  under  the  British  Companies  Acts  that  the  powers  of  the 
directors  do  not  go  as  far  as  the  powers  of  the  company,  and  tiiat 
acts,  though  intra  vires  of  the  company,  are  invalid  on  the 
ground  that  they  are  vUra  vires  of  the  directors,  and  ought 
therefore  to  have  been  confirmed  by  a  general  meeting.  In  the 
case  of  trading  corporations  formed  under  German  Lnperial  law 
this  would  be  impossible,  as  the  law  confers  genei*al  powers  on 
the  directors  of  such  undertakings  to  act  on  behalf  of  the 
company,  and  it  is  impossible  to  restrict  such  general  powers 
in  any  way  so  as  to  affect  third  parties. — H.G.B.  231-235; 
Limited  Partnership  Act  (1892,  revised  1898)  ss.  35-37;  Act 
relating  to  Co-operative  Societies  (1889,  revised  1898)  ss.  24,  27 ; 
Private  Lis.  Act  (1901)  s.  34.  In  the  case  of  societies  incorporated 
under  the  provisions  of  the  B.G.B.  restrictions  affecting  third 
parties  may  be  imposed  upon  the  powers  of  directors  subject  to 
compliance  with  the  prescribed  rules  as  to  registration,  but  in  the 
absence  of  such  registered  restrictions  the  directors  of  a  society 
of  the  nature  described  are  entitled  to  exercise  all  the  powers 
of  the  society.— B.G.B.  26,  64,  70. 
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f,    ClassificationB  of  Corporations  formed  under 
Grdrman  Law. 

59,  A  classification  of  corporations  according;  to  the  purposes 
for  which  they  are  constituted  has  been  given  above  (49) ;  it  is 
now  pmpoeed  to  classify  German  corporations  with  reference  to 
the  sei'eral  Codes  and  statutes  under  which  they  are  formed, 
c^elodiog,  however,  corporations  formed  for  purposes  of  public 
Imw. 

The  B.G.B*  deals  with  incorporated  societies  (55)  and  incor- 
porated foundations  (57)^  the  H.G.B.  with  sliare  companies  (59) 
and  '  commandite  companies  '  (60),  the  Limited  Partnership  Act 
with  limited  partnerships  (61).  Among^  the  separate  statutes  by 
which  special  classes  of  corpoi^tions  were  created  those  relating 
to  Colonial  Societies  (1888,  revised  1899),  Co-operative  SocietieSj 
and  friendly  societies  (1876,  1884)  are  the  most  important  ]  the 
coqx>rations  formed  for  the  purposes  of  compulsory  insurance 
against  accidents  (consolidated  1900),  sickness  (1882'19(X)), 
and  old  age  (consolidated  1899)|  and  the  mutual  insurance 
soeieties  (1901)  also  deserve  special  mention.  The  rules  as  to 
the  ijieorporation  and  regulation  of  forestry  associations  are  left 
to  State  legislation.— E.G.  83.^ 

The  practice  followed  in  England,  according  to  which  certain 
elaeses  of  trading  corporations  (railway  companies^  canal 
eoiDfianies,  &c,)  are  always  constituted  by  special  Act  does  not 
exist  in  Germany,  Railways  and  similar  undertakings  (if 
carried  on  by  private  enterprise)  are  always  owned  by  share 
oooipantes  formed  in  accordance  with  the  provisions  of  the 
H.G,B.^ 

2.     RCLES  KBLATINfi  TO  PARTICULAR  Cl^VSSES  OF  CORPOUATIONS 

a.   Incorporated  Societies. 

aa.   Made  of  Incorporation. 

54.  The  B.G.B.  refers  to  two  ela^ises  of  incorporated  societies : 

tiiode  established  for  economic  purposes,  and  those  established 

for  other  purposes.     The  expression  *  economic  purpose  '  does  not 

\y  imply  that  the  object  must  include  the  actpiisition 

to  tsocietles  m  Bavaria  and  Saxony  existing  on  the  Ist  of  JaauAry, 
,       iWfi,  aee  E.G,  165,  166. 

H      *  Stals  leg^ttalioD  may  provide  tliat  an  ecdosiastical  or  religious  aasocia- 
H  IjOii  caiUMi  be  ioGoiprirated  except  by  speciAl  Act, — E.G.  34. 
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of  pecuniary  profits.  Any  society  having  for  its  object  the 
production  or  purchase,  or  storage,  or  sale  of  goods  or  prodnoe 
of  any  sort,  or  the  lending  or  borrowing  of  money,  is  deemed 
to  have  an  '  economic  purpose '  though  no  profits  are  earned  and 
the  business  is  only  carried  on  for  the  convenience  of  the 
members. 

A  society  established  for  any  economic  purpose  not  coming 
under  the  provisions  of  the  H.G.B.  or  of  one  of  the  numerous 
other  statutes  quoted  above  (53)  is  incorporated  by  charter 
granted  by  the  State  in  the  territory  of  which  its  principal  office 
(seat)  is  situated. — B.G.B.  22.  The  conditions  upon  which 
such  a  charter  may  be  granted  depend  upon  State  law,  but 
the  constitution  of  a  society  incorporated  by  charter  is,  in  the 
absence  of  any  express  enactment  of  State  law  to  the  contrary, 
regulated  by  the  provisions  of  the  B.G.B. — E.G.  82. 

A  society  formed  for  non-economic  purposes,  if  consisting  of 
not  less  than  seven  members,  may  be  incorporated  by  registration 
in  the  prescribed  manner.  The  application  for  registration  must 
be  accompanied  by  a  copy  of  the  articles  (which  must  state  the 
objects  of  the  society,  and  the  regulations  as  to  the  admission  and 
registration  of  members,  as  to  members'  contributions,  if  any,  as 
to  the  constitution  of  the  directorate,  and  as  to  general  meetings) 
and  by  copies  of  the  documents  relating  to  the  appointment  of  the 
directors. — B.G.B.  21,  56-59.  It  must  be  addressed  to  the  compe- 
tent Local  Court  ^,  which  is  bound  to  allow  the  registration  of  the 
society  if  the  prescribed  requirements  are  complied  with,  unless 
an  objection  is  raised  by  the  administration  authorities  on  the 
ground  of  the  society  belonging  to  a  prohibited  class  of  associ- 
ations, or  having  been  formed  for  any  political,  social-political, 
or  religious  purpose.  The  final  decision  on  the  validity  of  any 
such  objection  is  left  to  the  Administrative  Courts^.  After 
registration  the  words  '  registered  society '  {eingetragener  Verein) 
are  added  to  the  name  of  society.  The  entry  in  the  register 
must  specify  the  name  and  principal  place  of  business  of  the 

'  The  Local  Courts  are  courts  of  first  instance  in  minor  matters  and  also  act 
in  all  matters  relating  to  the  commercial  registers  and  land  regiatera  and  as 
Guardianship  Courts  (451),  and  generally  as  Probate  Courts  (468). 

'  The  Administrative  Courts  are  entirely  distinct  from  the  other  Courts, 
and  there  is  a  considerable  variety  as  to  their  constitution  in  the  different 
States. 
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iety,  the  date  id:'  tlie  articles,  the  names  of  the  directors^  and 
ly  ivstrictioDB  that  may  be  imposed  on  their  powers,  and  must 
be  published  in  the  local  oflBcial  gfazette. — B.G.B.  55,  60-66- 

A  society  not  having  its  princii)al  place  of  business  within  the 
Getman  Empire  may,  in  the  absence  of  any  Imperial  enactment 
gMng  other  directions  as  to  the  particular  class  of  societies  to 
whicli  it  belon^j  be  incorporated  by  a  resolution  of  the  Federal 
L— B.G.B.  23, 

bb.  CoHiUtntion  of  Incorp&raied  Societies, 

'C6-  Incorporated  societies,  whether  registered  or  incorporated 
by  clmrter,  must  have  a  directorate  {for stand)  consisting  of  one 
more  persons  who,  in  the  absence  of  any  express  restriction, 
kve  power  to  act  on  behalf  of  the  society  in  all  judicial 
proceedings  and  in  all  other  affairs.^  These  powers  may  be 
restricted  by  the  articles  so  as  to  affect  third  jiarties,  but  in  the 
ease  of  a  registered  society  a  third  party  is  not  deemed  to  have 
motice  of  any  such  restriction,  unless  an  entry  relating  thereto 
is  made  upon  the  register,  and  unless  he  is,  or  by  the  application 
of  proper  care  would  have  been,  cognizant  of  such  entry. — B.G.B. 
26,  70.  In  the  absence  of  any  provision  in  t!ie  articles  to  the 
contrary,  the  appointment  of  a  director  may  at  any  time  be 
revoked,  and  the  revocation  is  effective  notwithstanding  a  con- 
tractual stipulation  excluding  the  right ;  the  disregard  of  such 
a  stipulation  would  make  the  society  liable  to  damages.  The 
I  articles  may  make  the  dismissal  of  a  director  dependent  on  the 
I  exifltence  of  a  cogent  reason  (e.  g.  gross  neglect  of  duty  or 
incompetence). — B.G.B.  27,  40. 
lJb  the  case  of  a  registered  society  any  change  in  the  constitu- 
of  the  directorate  must  be  notified  by  entry  on  the  register. 
— B.G.B.  67,  68. 

Certain  rules,  partly  imperative  and  partly  capable  of  modi- 
[fication  by  the  articles,  are  laid  down  as  to  alterations  in  the 
lartieleB,  members'  rights,  general  meetings,  &c.^-B.G.B.  32-40. 
^In    the  case  of  registered  societies  alterations  in  the  articles 

'  Ail  iuGorponted  society  i^  re.%ponii]ble  for  all  damage  inflicted   upon 

I  HAv  p'f«"fi  by  a  director  or  any  other  properly  constituted  agent  through 

-  ijft  the  ejLftcntion  of  hi«  ofBcial  duties,  if  the  act  i*»  ono  which 

tji  .    .    Ti  rise  to  a  claim  for  comp^uuation. — B.G.B.  3L     As  to  the 

•  nd  r^ddolotions  wher^  there  are  ajeveral  directors,  and  as  to  theappoint- 

r0itlK(liiiit«6  and  special  agents,  see  B.G.B.  2&<-30. 
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are  without  effect  until  they  are  recorded  on  the  register. — 
B.G.B.  71. 

The  directors  of  a  registered  society  are  bound  to  deliver  a  list 
of  members  to  the  registering  authority  whenever  required  to  do 
so.— B.G.B.  72. 

cc.  l}issolution  of  Incorporated  Societies, 
56.  The  corporate  rights  of  an  incorporated  society  may  come 
to  an  end  either  by  reason  of  the  society^s  bankruptcy  (B.G.B. 
42,  75),  or  by  virtue  of  an  order  of  the  competent  Court,  made 
in  any  of  the  following  events  : — 

{a)  In  the  event  of  the  public  welfare  being  endangered 
through  an  imlawf  ul  resolution  of  a  general  meeting,  or  through 
unlawful  conduct  on  the  part  of  the  directors ; 

(i)  in  the  event  of  a  society  formed  for  a  non-economic  object 
beginning  to  pursue  any  economic  object ; 

{c)  in  the  event  of  a  society  formed  for  any  object  uncon- 
nected with  politics,  social  politics,  or  religion  beginning  to 
pursue  any  political,  social-political,  or  religious  object ; 

(rf)  in  the  event  of  any  society  incorporated  by  charter 
pursuing  any  object  not  authorized  by  the  articles  sanctioned  by 
such  charter ; 

{e)  in  the  event  of  the  number  of  the  members  of  a  registered 
society  being  reduced  below  three. — B.G.B.  43,  73. 

The  dissolution  of  a  registered  society  may  also  be  resolved 
uix)n  by  at  least  three-fourths  of  the  members  present  at  a  general 
meeting,  or  by  such  other  majority  as  the  articles  may  provide 
in  that  behalf.— B.G.B.  41. 

On  the  dissolution  of  a  society  formed  exclusively  for  the 
benefit  of  its  members,  its  property  is,  in  the  absence  of  any 
other  direction  in  the  articles,  divided  among  the  members  for 
the  time  being  in  equal  shares ;  on  the  dissolution  of  any  society 
not  formed  exclusively  for  the  benefit  of  its  members  the  property 
is,  in  the  absence  of  any  other  direction  in  the  articles,  taken 
over  by  the  treasury  authorities  of  the  State  in  which  such  society 
has  its  principal  establishment,  who  as  far  as  practicable  must 
apply  it  in  a  manner  corresponding  to  the  objects  for  which  the 
society  was  formed. — B.G.B.  45,  46.^ 

^  State  law  may  provido  for  another  destiiiatiou.£.Q. —  86w 
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In  any  case  in  which  the  corporate  property  does  not  go  to  the 
treasury  authorities  the  liquidation  ig  carried  on  in  accordance* 
vrith  mles  laid  down  by  B*G,B.  47-53,  74,  76,  which  inehitlc  the 
neoeesaxy  eafeguards  as  to  publicity  and  creditors^  rights. 


b.   Incorporated  Foundations. 

67-  A  person  wishing  to  devote  a  fund  to  the  furtherance  of 
any  particular  purpose,  may,  of  course,  form  a  society  consisting 
of  seven  or  more  members  for  the  purpose  of  administering  such 
fond,  and  such  societ}^',  if  the  jjurj.ose  is  a  lawful  one,  and  no 
objection  is  raised  on  the  ground  of  its  political,  social-political, 
or  religious  tendency,  can  be  incorporated  by  regi.stration  under 
the  provisions  described  above  (54),  The  B.G.B.,  however, 
provides  another  expedicJit,  by  means  of  which  the  same  object 
can  be  carried  out  in  a  manner  which  in  some  ca.^es  may  appear 
ii  iivenient.     Coqx>rate  rights  may  be  obtained  for  the 

f:  if,  subject  to  the  approval  of  the  act  of  foundation 

by  the  public  authorities  of  the  State  in  which  the  principal 
place  of  business  is  to  be  situate;  if  the  principal  place  of 
Imsines^  is  to  be  outside  of  the  German  Empire  the  act  of 
fbtindation  must  be  sanctioned  by  the  Federal  Council, — BXf.B» 
80.  The  foundation  {Stiftung)  may  be  constituted  by  a  written 
act  of  foundation  during  the  founder's  lifetime  or  by  testamentary 
disposition. — B.G.B.  8L  The  constitution  of  an  incorporated 
fotrndatioUj  in  so  far  as  it  is  not  regidated  by  State  law  or  Im- 
perial law,  depends  on  the  terms  of  the  act  of  foundation  (B,G,B. 
85),  but  in  any  case  there  must  be  a  directorate  w^ith  powers  of 
eoey.  Such  powers  may,  however,  be  restricted  by  the  act 
foandation  in  the  same  way  as  the  powei-s  of  the  directors  of 
an  incorporated  society  may  be  restricted  by  the  articles.  The 
corporate  rights  of  an  incorporated  foundation  cease  in  the  event 
of  the  bankruptcy  of  the  foundation,— B.Cr.B.  86.  If  it  has 
become  impossible  to  carry  out  the  original  objects  of  the 
Coundatioo,  or  if  the  pursuance  of  any  such  object  endangers  the 
public  welfare,  the  competent  authority  appointed  in  that  behalt* 
by  State  legislation  may,  after  hearing  the  directors,  alter  the 
eoQdtitation  of  tlie  foundation,  or  order  its  dissolution.     In  the 
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case  of  the  objects  of  the  foundation  being  modified,  the  founder's 
intention  must  as  far  as  practicable  be  taken  into  consideration. 
In  the  event  of  the  dissolution  of  the  foundation  the  eorpocote 
property  becomes  vested  in  the  persons  named  in  the  act  of 
foundation^  and  the  winding-up  is,  as  far  as  practicable,  cairied 
out  in  accordance  with  the  rules  prescribed  for  the  liquidation 
of  incorporated  societies. — B.G.B.  88. 


c.   Trading  Corporations  governed  by  the  H.G3.  and  other 

Statutes. 

aa.   General  Observations. 

58.  According  to  British  law  every  association  consisting  of 
more  than  ten  persons  formed  for  the  purpose  of  carrying  on 
the  business  of  banking,  and  every  association  consisting  of  more 
than  twenty  persons  formed  for  the  purpose  of  carrying  on  any 
other  business  having  for  its  object  the  acquisition  of  gain,  not 
formed  by  charter,  or  special  act,  or  under  any  general  act,  must 
be  registered  as  a  corporate  body  under  the  Companies  Acts 
(Comp.  Act  1862  s.  4).  No  similar  general  rule  exists  in 
German  law.  The  only  enactments  which  prescribe  a  fixed  form 
of  association  for  the  purpose  of  carrying  on  a  particular  trade 
are  :  (1)  The  Private  Insurance  Act  of  1901,  by  virtue  of  which 
certain  kinds  of  insurance  business  must  be  carried  on  by  share 
companies  registered  under  the  H.G.B.,  or  by  mutual  assurance 
societies  incorporated  by  order  of  the  supervising  insurance 
authority  created  by  that  statute  ;  (2)  the  Mortgage  Bank  Act  of 
1899,  which  provides  that  only  such  share  companies,  or  comman- 
dite companies  registered  under  the  H.G.B.,  as  are  authorized  by 
the  Federal  Council  may  carry  on  the  business  of  a  mortgage  bank^ 
and  that  such  business  cannot  be  carried  on  by  any  other  partner- 
ship, company  or  society,  or  by  any  single  trader.  Subject  to 
these  exceptions,  every  kind  of  business  can  be  carried  on  by 
single  individuals,  or  by  any  number  of  individuals  associated 
together  as  a  private  partnership,  or  as  an  unincorporated  society 
(64),  or  in  any  other  form  of  association.  The  more  important  com- 
mercial undertakings,  if  not  in  the  hands  of  public  authorities,  are, 
as  a  general  rule,  carried  on  by  trading  corporations,  among  which 
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diare   oompaniee^  eommatidite  companies,  and  limited  paitner- 
shipe  mrt  the  most  important. 

Tlie  doctrine  known  in  England  as  the  doctrine  of  ultra  vires 
has  no  mpplication  in  the  case  of  any  German  trading  corpora* 
taiMi.  According  to  British  law  any  transaction  entered  into 
Ujr  ma  incorporated  company,  for  any  object  not  included  in  the 
objects  mentioned  in  the  memorandum  of  association,  is  void  on 
tiie  ground  of  being  ultra  tires  of  the  corporation.  In  Germany 
no  truksftction  entered  upon  by  one  of  the  primary  agents  of  a 
ismimg  corporation  formed  under  the  H,G.B.  (59,  60),  or  the 
Limited  Partnership  Act  (61),  is  invalid  on  the  groimd  that  it  is 
jsotfiide  of  the  scope  of  the  corporation's  usual  business,  or  nf  the 
bjecte  for  which  the  corporation  was  created.  If  an  English 
oompanyj  established  for  the  purpose  of  trading  in  colonial  produce, 
undcfiook  the  construction  of  a  bridge,  or  of  a  flying  machine, 
the  contract  would  be  invalid^  but  a  similar  contract  entered  upon 
o&  behalf  of  a  similar  German  company  by  one  of  its  primary 
agents  would  be  binding  on  the  company  if  otherwise  in  order. 

bb.   Siare  Companies, 

■  Jk  share  company  [Aktienffeselhcliaft)  is  incorporated  by 
on  in  the  mercantile  register  (H,G.B.  2(K))  on  a  written 
application  signed  by  the  promoters  and  the  members  of  the 
dii^ctotmte  and  supervismg  board.  The  following  conditions 
most  have  been  eomphed  with  : — 

(1)  There  must  be  at  least  five  shareholders. — H.G.B,  182  ; 

(2)  the   whole   of  the  authorised   capital   must    have   been 
for,  and  25  per  cent,  of  the  nominal  amount  of  the 

issued   for   paj^nent  in   cash   must  have  been   paid. — 
H.G.B.  188  (1),  189  (1),  195  (3); 

(S)  a  memorandum  of  association  must  have  been  executed 
^Ting  particulars  as  to  the  trade  name  and  principal  place  of 
biKiiiN^  of  the  company,  a$  to  its  objects,  as  to  the  amount  of 
tlieca]>ital  and  of  each  share,  as  to  the  composition  and  mode  of 
sintment  of  the  directorate,  and  as  to  the  mode  of  convening 
meetings  and  issuing  public  notices.  In  the  event  of 
ijr  individual  shareholders  being  entitled  to  any  special  advan- 
n,  and  in  the  event  of  shares  being  issued  for  any  eousidera- 
tioii  other  than  cash  ijayment,  particulars  as  to  these  subjects  must 
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be  added  to  the  memorandum,  which  must  also  contain  details 
as  to  the  promotion  expenses  if  any  such  expenses  have  been 
incurred.— H.G.B.  182-186. 

The  application  for  registration  must  be  accompanied  by 
certain  documents  proving  that  the  above-mentioned  require- 
ments have  been  complied  with^  and  giving  information  on 
certain  other  matters  connected  with  the  promotion  of  the  com* 
pany.— H.G.B.  195  (2). 

The  nominal  amount  of  any  individual  share  may  not^  as  a 
rule^  be  less  than  1^000  marks ;  but  shares  registered  in  the 
names  of  shareholders  and  not  transferable  without  the  consent 
of  the  company  may  be  of  smaller  amount^  200  marks  being  the 
minimum.  In  the  case  of  undertakings  intended  to  assist 
certain  specified  kinds  of  public  objects,  the  Federal  Coimcil  may 
give  its  consent  to  the  issue  of  shares  of  any  amount  not  being 
less  than  200  marks.— H.G.B.  180. 

The  liability  of  a  shareholder  is  limited  to  the  nominal  amount 
of  his  shares  and  any  premium  payable  on  their  issue. — H.G.B. 
211.  A  directorate  {Vorstand)  consisting  of  one  or  more 
directors,  who  either  severally  or  jointly  have  power  to  act  on 
behalf  of  the  company  (any  restriction  on  such  powers  not  being 
operative  as  between  them  and  third  parties),  must  be  appointed. 
The  provisions  as  to  the  dismissal  of  directors,  and  the  effect  of 
changes  in  the  directorate  as  regards  third  parties^  are  similar  to 
those  mentioned  with  reference  to  the  directors  of  registered 
incorporated  societies  (55). — H.G.B.  231,  234,  15. 

In  addition  to  the  directorate  a  share  company  must  have  a 
^  board  of  supervision '  {Aufsiehtsrat)^  consisting  of  at  least  three 
members  who  control  the  directorate,  but  are  not  empowered  to 
act  on  behalf  of  the  company  except  in  connexion  with  transac- 
tions or  legal  proceedings  between  the  company  and  the  direc- 
toi-s.— H.G.B.  243-248. 

Rules  are  laid  down  as  to  the  holding  of  general  meetings ; 
the  modification  of  the  memorandum  of  association ;  the  keeping 
and  auditing  of  accounts ;  the  responsibility  of  the  directors  and 
the  members  of  the  board  of  supervision ;  the  events  in  which 
liquidation  or  bankruptcy  proceedings  must  be  resorted  to,  and 
the  mode  of  liquidation. 

The  more  important  facts  relating  to  a  company's  affairs  have 
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to  be  registered  from  time  to  time  in  the  mercantile  i*egister 
aod  advertifod  in  certain  public  journals,  the  names  of  which 
must  be  mentioned  in  the  first  entry  on  the  register.^ H*G.B, 
235-242,  248-311. 

cc.    Commandite  Companies. 

60.  A  share  comjiany  en  command  He  [KomtiKmdiiffeBeUschafi 
*imf  Aktten)  is  au  aeeoeiation  between  shareholders  liable  for 
the  amount  of  their  shares  in  the  ordinary  way  and  partners 
personally  liable  to  an  unlimited  extent  for  the  debts  of  the 
company,  like  the  partners  of  an  ordinary  mercantile  partnership 
(68)i  The  i>ai'tnei"s  who  are  personally  liable  {Ferdinlich  hafiende 
Getelhchaftef)  have  powers  similar  to  the  powers  of  the  directors 
an  ordinary  share  company  (59).  Subject  to  the  slight 
lificatious  necessary  by  the  introduction  of  partners  with 
penonal  liability,  the  rules  as  to  the  registration,  conetitution, 
atid  liqaidaiion  of  a  share  company  en  commandite  are  the 
came  as  those  relating  to  an  ordinary  share  company. — H.G-B. 
320^334. 

Commaadite  companies  of  this  kind  are  not  very  frequent  in 
Germany ;  in  the  U.  K.  the  provisions  of  the  Companies  Act 
1867  ss.  4^8,  which  were  intended  to  give  facilities  for  the 
creation  of  similar  companies,  have  never  been  utilized, 

dd.   Limited  TaHnenhip^. 

01,  The  elaborate  provisions  regulating  the  formation  and 
registration  of  German  share  companies  are  too  cimibrous 
and  circumstantial  to  suit  the  particular  objects  of  associa- 
tiooa  which  have  only  a  small  number  of  shareholders  selected 
firom  a  limited  circle.  Such  associations  are  in  this  country 
caOed  *  private  companies',  and  may  easily  be  brought  within 
Ilia  elastic  framework  of  the  Companies  Acts.  The  gap  left 
open  by  German  law  was  filled  by  the  Limited  Partnership 
Act  1892  (of  which  the  amended  text,  enacted  in  1898,  is 
DOW  in  force),  by  which  two  or  more  persons  were  enabled  to 
form  a  partnership  with  limited  liability,  and  endowed  with 
corporate  rights  without  being  required  to  comply  with  the  com- 
plicated formalities  ]a"escribed  in  the  case  of  public  share  com- 
puiefi. — Ii,P.A.  1-4. 
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In  order  to  avoid  the  utilization  o£  these  facilities  for  the 
object  of  evading  the  rules  as  to  the  formation  of  share  com- 
panies^ the  Act  contains  provisions  which  prevent  its  application 
to  purposes  other  than  those  for  which  it  was  intended.  The 
capital  of  the  partnership  is  not  divided  into  shares  of  a  fixed 
amount,  but  each  partner^s  contribution,  whatever  it  may  be, 
forms  his  share,  which  cannot  be  sub-divided  without  the  consent 
of  the  partnership.  It  may,  however,  be  provided  by  the  articles 
that  the  consent  of  the  partnership  shall  not  be  required  for  the 
sale  of  part  of  a  share  by  one  partner  to  another,  or  for  the  sub- 
division of  a  share  among  a  partner^s  ^  heirs  '  (468). — L.P.  A.  17. 

A  partner's  share  cannot  be  transferred  except  by  public  act 
(97) — L.P.  A.  15  (3) — and  the  transferor  remains  liable  for  a  period 
of  five  years  from  the  date  of  the  transfer  for  the  amount 
remaining  unpaid  on  the  share  transferred  by  him. — L.P.A.  15. 
These  and  other  similar  provisions  hampering  the  dealing  in 
shares  are  sufiicient  to  prevent  the  use  of  this  form  of  partner- 
ship in  the  case  of  any  undertaking  intended  to  have  a  large  and 
fluctuating  body  of  shareholders. 

The  capital  of  a  limited  partnership  must  amount  to  at  least 
20,000  marks — L.P.A.  5  (1) — ^and  one-fourth  part  of  so  much 
of  the  capita],  as  is  to  be  contributed  by  cash  payment,  must  be 
paid  up  before  the  partnership  is  registered. — L.P.A.  7  (2). 
One  or  more  managers  {GeschdftsfUhrer) — L.P.A.  6 — whose 
powers  cannot  be  restricted  so  as  to  afPect  third  parties,  must  be 
appointed  before  registration. — L.P.A.  35,  36.  The  application 
for  registration  must  be  accompanied  by :  (1)  a  copy  of  the 
articles  which  must  be  signed  by  all  the  partners  in  person  or  by 
attorney ;  (2)  all  documents  appointing  the  manager  or  managers ; 
(3)  a  list  of  the  partners  with  the  amounts  of  their  respective  con- 
tributions ;  (4)  in  the  event  of  the  undertaking  being  one  of  a 
nature  requiring  government  permission,  the  docmnent  by  which 
permission  is  granted  must  be  produced.  The  applicants  must  state 
that  the  required  payment  in  cash,  and  the  transfer  of  property  con- 
tributed in  lieu  of  cash,  have  been  duly  effected. — L.P.A.  7  (1),  8, 
9,  10.  By  the  effect  of  the  registration  the  limited  partnership 
becomes  a  corporate  body. — L.P.A.  11.  The  articles  may  pro- 
vide that  the  partnership  may  make  calls  beyond  the  amount  of 
the  capital  originally  fixed. — L.P.A.  26.     If  the  amount  of  such 
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c&Us  IS  not  limited  by  the  articles,  a  partner  after  having'  paid 
the  full  amount  of  his  original  contribution,  may  clear  himself  of 
farther  liability  by  placing  his  share  at  the  disposal  of  the  part- 
nership in  full  discharge  and  satisfaction  of  all  further  calls.^ — 
L.P.A.  27,  Repayments  of  capital  during  the  continuance  of 
the  partnership  are  forbidden. — L,P.A,  30  (1), 

A  limited  partnership  may  have  a  board  of  supervision  like 
share  company,  but  this  is  not  imperative,  and  the  provisions 
the  H.G.B.  relating  to  the  board  of  supervision  of  a  public 
company  are  applicable  in  so  far  only  as  the  articles  do  not  provide 
otherwise.— L.P.A,  52, 

The  annual  publication  of  the  balance  sheet  and  profit  and 
toes  ju^count  required  in  the  case  of  share  company — II.G.B. 
266^ — is  minecesv^ary  in  the  case  of  a  limited  partnership  not 
Gftrr}ing  on  banking  business ;  a  limited  partnei'ship  carrying  on 
banking  business^  though  required  to  publish  yearly  balance 
sheets^  is  not  required  to  publish  any  profit  and  loss  account — 
LPJL  41  (3). 

The  provisions  about  partners'  meetings,  alteration  of  the 
tides,  liquidation,  and  other  internal  mattei-s— L.P.A.  45-51, 
-84— do  not  call  for  any  more  detailed  examination. 


ee-  Co-aperative  Societies, 

ea*  A  co-operative  society  {Erwerh-  und  WiHacIiafi^geno^sen' 
tcia/t)  may  be  formed  by  not  less  than  seven  members  under  the 
Cd-cpemtive  Societies  Act  of  1889  (as  amended  by  the  Acts  of 
1896  and  1898)  for  one  or  more  of  the  following  purposes: 
(1)  loans  and  advances  to  members ;  (2)  combined  purchases  of 
law  materials ;  (3)  combined  selling  of  agricultural  produce  or 
mant]  fact  tired  goods ;  (4)  combined  production  and  sale  of  goods ; 
(d)  combined  purchase  of  articles  of  consumption ;  (6)  combined 
acqatsition  of  agricultural  machinery  for  the  purpose  of  being 
Ofied  by  the  members  on  account  of  the  association;  (7)  the 
erection  and  purchase  of  cheap  dwellings,  A  society  of  this 
natom  by  complying  witli  certain  prescribed  regulations  as  to 
registration  and  otherwise  may  acquire  corporate  rights.     The 

■  liability  of  the  members  may  be  limited  to  a  fixed  amount  or 

■  may  be  unlimited.— C.S A,  2,  4.     A  directorate  must  be  ap- 
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pointed  composed  of  at  least  two  members  whose  power  to  act 
on  behalf  of  the  society  cannot  be  restricted  so  as  to  affect  third 
parties — C.S.  A.  24-28 ;  the  appointment  of  a  board  of  sai>erv]8ion 
consisting  of  at  least  three  members^  with  powers  similar  to  the 
powers  of  the  corresponding  board  of  a  share  company^  is  also 
required. — C.S. A.  36-41.  One-tenth  part  of  the  nominal 
amount  of  a  member's  share  must  be  paid  up  by  instalments, 
of  which  the  dates  must  be  fixed  before  the  registration  of  the 
society ;  the  amounts  due  to  a  member  in  respect  of  his  share  of 
profits  are^  in  the  absence  of  a  provision  to  the  contrary,  credited 
to  such  member  as  they  accrue,  in  part  satisfaction  of  his  liability 
on  his  shares  until  the  nominal  amount  is  made  up.  A  member 
withdrawing  from  the  society,  or  excluded  from  it  on  one  of  the 
grounds  justifying  his  exclusion,  is  entitled  to  the  payment  of 
the  amount  credited  on  his  share — C.S.A.  7,  17,  73 — but  the 
dissolution  of  the  society  within  six  months  from  the  date  of  the 
withdrawal  or  exclusion  prevents  the  operation  of  such  with- 
drawal or  exclusion. — C.S.A.  76.  Subject  to  compliance  with 
certain  conditions  and  such  restrictions  as  may  be  laid  down  by 
the  articles,  the  share  of  a  member  may  be  transferred  to  anoth^ 
person,  but  in  the  event  of  the  society  being  dissolved  within  six 
months  from  the  date  of  the  transfer  and  of  such  dissolution 
resulting  in  bankruptcy  proceedings,  the  transferor  remains  liable 
as  surety  for  the  transferee. — C.S.A.  76.  The  death  of  a  member 
has  the  same  effect  as  his  withdrawal. — C.S.A.  77. 

A  co-operative  society  is  not  authorized  to  deal  with  any  person 
not  being  a  member  of  the  society  except  in  so  far  as  such  deal- 
ings are  authorized  by  the  articles;  the  loans  of  loan  societies 
and  the  sales  of  co-operative  consumers'  societies  must  in  any 
case  be  confined  to  membere. — C.S.A.  8. 

The  constitution  of  a  German  co-operative  society  in  some 
respects  resembles  the  constitution  of  a  building  society  formed 
under  the  English  Building  Societies  Act  of  1874. 

ff.  Mutual  Insurance  Societies. 

63.  The  concession  enabling  a  mutual  insurance  society 
{Tcrsicherungsveiein  auf  GegenseUigkeit)  to  carry  on  business  has 
the  effect  of  incorporating  such  society. — P.I.A.  15,    The  articles 
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Imiifit  provide  for  the  creation  of  a  *  foundation  fund^  {GrUndung9- 
^^rnds)  whiehj  after  payment  thereout  of  the  preliminary  expenses, 
senrdB  as  a  guarantee  fund  for  the  benefit  of  the  insured  and  for 
th«  provision  of  the  working  expenses.  The  supervising  insur- 
ance authority  (58)  may,  if  satisfied  that  sufficient  security  is 
prorided  in  other  waySj  grant  dispensation  from  this  requirement. 
— P.LA.  22-27. 

A  directorate  and  a  board  of  supervision  with  powers  and 
dirties  riipi)ftr  to  those  oi  the  directorate  and  board  of  supervision 
of  a  fihare  company  (59)  must  be  appointed. 

A  mutual  insurance  society,  which  does  not  carry  on  business 
within  narrow  local  or  personal  limits,  must  be  registered  iu  the 
Commercial  Kegister,  and  publish  certain  details  as  to  its  forma- 
tion and  the  contents  of  its  articles P.I.A,  16,  30-33,  53.     A 

pezson  who  is  not  insured  by  the  society  cannot  become  a  mem- 
ber, and,  in  the  absence  of  a  contrary  provision  in  the  articles, 
m  member  who  ceases  to  be  insured  by  the  society  forfeits  his 
membership.    The  articles  of  a  society  may  authorize  it  to  insure 

I  persons  other  than  members  in  consideration  of  the  payment 

of  fixed  premiums* — PJA.  20,  21.     The  functions  which,  in  the 

I0G  af  a  share  company,  are  exercised  by  the  general  meeting  of 

I  dmdiolders  may  be  wholly  or  partly  delegated  to  a  members' 
<x»mnittee>  constituted  in  such  manner  as  tbe  articles  may  pro- 
fide. — P.I  A.  29,  36-  In  the  event  of  banliruptcy  the  claims 
of  the  parties  entitled  to  the  repayment  of  the  foundation  fund 
rank  after  the  claims  arising  under  insurance  contracts,  and 
the  claims  of  the  persons  who  then  are,  or  during  Uie  year  preced* 
tng  the  date  of  bankruptcy  were,  members  of  the  society  rank 
after  the  claims  of  outsiders. — F»I.A.  51* 

^H  D.     UNINCOBFOBATEI)   SOCIETIES 

^H  PAIiTNERSHIPS 

^^"  a,  Unincohpoiiated  Societies 

I  6^  There  is  no  general  prohibition  against  the  formation  of 
■  cmineospomted  societies,  however  large,  for  trading  or  other 
"  purposes,  and  such  societies  are  expressly  recognia&ed  by  the 
B.G,B.  and  tbe  CP.O. 

Any  person  purporting  to  act  on  behalf  of  an  unincorporated 
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society  (not  being  a  partnership)  is  personally  liable  as  between 
himself  and  the  party  with  whom  the  business  is  transacted; 
several  persons  purporting  to  act  together  on  behalf  of  any  such 
association  are  liable  jointly  and  severally. — B.6.B.  54.  This 
liability  runs  concurrently  with  the  liability  of  the  society,  or 
of  its  members^  if  the  particular  act  was  authorized. 

An  unincorporated  society  cannot  sue,  but  it  can  be  sued  in 
the  same  manner  as  an  incorporated  society — C.P.O.  60 — and 
a  judgment  obtained  in  an  action  against  an  unincoipornted 
society  may  be  enforced  against  the  property  of  such  aocietj. 
— C.P.O.  735.  In  all  other  respects  an  unincorporated  society 
(nickl  rechUfahiger  Ferein)  is  governed  by  the  same  rules  as  a  non- 
mercantile  partnership. — B.G.B.  54. 

The  distinction  between  an  unincorporated  society  and  a  part- 
nership consists  in  the  fact  that  as  regards  its  internal  organiza- 
tion an  unincorporated  society  like  an  incorporated  society  has 
a  large  and  fluctuating  body  of  members,  and  is  represented 
in  all  outward  acts  by  a  small  representative  body  (oonunittee, 
council,  managing  board,  &c.),  while  a  partnership  is^  as  a 
general  rule,  formed  by  a  small  number  of  persons  acting  together 
for  a  common  purpose,  one  or  more  or  each  of  the  partners 
having  power  to  act  for  the  partnership.  Where  it  appears 
from  the  articles  of  association  that  an  association  has  the 
former  characteristics,  it  is  treated  as  an  imincorporated  sociely ; 
where  this  is  not  shown  by  the  articles,  or  where  no  articles 
exist,  it  is  treated  as  a  partnership. 

b.  Pautnerships 

aa.  Classiflcation. 

65.  A  partnership  may  be:  (1)  a  non-mercantile  partnership; 
(2)  a  mercantile  partnership  with  unlimited  liability  for  all  tiie 
partners  (ofene  Handelsge9elldchaft)  ;  (3)  a  commandite  partner- 
ship [Kommandifg€selhchaft)y  with  limited  liability  for  one  or 
more  of  the  partners,  and  unlimited  liability  for  the  other  partner 
or  partners.  The  rules  relating  to  non-mercantile  partnerdiipB 
are  laid  down  by  the  B.G.B. ;  mercantile  partnerships  and  com* 
mandite  partnerships  are  governed  by  the  same  rules  except  in 
so  far  as  the  H.G.B.  contains  any  special  provisions  relating  to 
them.— II.G.B.  105  (2). 
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bb.    Kon-mercaixtile  Fartnership. 
(1)  Hav  dUiin^uMed  fram  Mercantile  Parfnenhip, 

oe.  In  England  no  distinction  is  drawn  between  mercantile 
and  Qon-mercantile  partnerships^  but  a  partnership  in  the  legal 
sense  presupposes  a  ^  business '  earned  on  ^  with  a  view  to 
profit'  (Partnership  Act  1890  s.  1  (1)).  An  English  partoer- 
diip  may  exist  without  a  firm  name,  and  be  established  for  a 
merely  temporary  purpose.  In  Germany  a  mermntih  partner- 
ship is  characterized  by  the  following  facts :  the  partnership 
must  be  formed  for  the  purpose  of  carrying  on  'mercantile 
tede '  (36)  under  a  firm  name ;  in  the  case  of  a  non-mercantile 
partnerahip  the  conmion  purpose  which  the  partners  a.£^ree  to 
farther  by  their  joint  efforts  is  not  required  to  be  in  the  nature 
of  m  *  business  *  or  entered  upon  '  with  a  view  to  profit  \  and  may 
be  of  a  merely  temporary  character  and  the  use  of  a  firm  name 
is  not  permittei— ILG.B.  105 ;  B.G.B.  705. 

Non-mercantile  partnerships  may  thus  belong  to  one  of  the 
Mlowiog  three  classes:  (1)  associations  of  artisans  and  small 
trtders  not  being  '  mercantile  traders '  (36) ;  (2)  associations  of 
pefBOQs  combining  funds  for  a  single  joint  transaction  with 
A  view  to  profit  {(jdegetiJieiUge^elhchaft^  ^ joint  adventure^  in 
Scots  law) ;  such  associations  are  generally  called  '  syndicates  *  \ 
(8)  aaeociations  of  persons  combining  funds  for  a  common  enter- 
prise, but  not  with  a  view  to  profit.  Classes  (1)  and  (2)  would 
be,  btit  class  (3)  would  not  be,  termed  partnerships  under  Britisli 
law  (see  Partnership  Act  1890  s.  1  (1)), 

A  non-mereantile  partnership  has  the  following  special  charac- 
teristics :  (1)  it  has  no  right  to  have  a  firm  name^— H.G.B,  4; 
(2)  the  property  contributed  by  the  partners  is  not — as  in  the  ease 
of  »  mercantile  partnership — deemed  to  belong  to  the  partnership 
as  such,  but  is  vested  in  the  partners  as  co-owners  in  the  stricter 
sense  {GMmihander)  (304).— H.G.B.  124;  B.G.B.  718;  (3)  in 
a  m»ii-merca utile  partnership  a  partner  as  sueli  ha^  not — as  in  the 
omBe  of  a  mercantile  partnership — an  implied  authority  to  act  on 
behalf  of  the  partnership.— B.G.B.  705,  715  j  H.G.B.  125,  15; 
(4)  a  non-mercantile  partnership  is  not  entitled  to  grant  powers 
of  procuration  to  a  manager  or  clerk  in  the  manner  in  which  this 
s^y  be  done  by  a  mercantile  partncrf^hip, —  H.G.B,  4,  49,  50, 

k2 
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118;  (5)  a  non-mercantfle  partnership  is  not  bound  to  keep 
books  of  account  in  the  manner  required  in  the  case  of  mercantfle 
traders  and  mercantile  partnerships. — H.G.B.  4,  38-47. 


(2)    Oilier  cAaracieristics, 

67.  A  non-mercantile  partnership  is  formed  by  an  ag^reement 
between  the  parties  (not  required  to  be  in  writing  or  in  any  other 
prescribed  form),  by  which  they  mutually  undertake  to  furtiier 
the  attainment  of  a  common  object,  in  the  manner  determined 
by  such  agreement,  and  more  particularly  to  furnish  the  agreed 
contributions  to  the  common  fund. — B.G.B.  705. 

The  partners  can  agree  that  the  business  of  the  partnership 
is  to  be  carried  on  by  one  or  more  of  them,  and  the  partner  or 
partners  so  authorized  are,  in  the  absence  of  evidence  to  the 
contrary,  assumed  to  have  power  to  act  for  the  other  partner  or 
partners  in  all  matters  relating  to  the  partnership. — B.G.B. 
709,  714.  As  mentioned  above  (66)  the  partnership  property 
is  held  by  the  partners  as  co-owners  in  the  stricter  sense 
{Gesamthdnder)y  with  the  effect  that  no  partner  can  alienate  his 
share  or  demand  a  partition  before  the  dissolution  of  the  partner- 
ship.— B.G.B.  718,  719.  As  to  the  liability  of  the  partners  for 
the  partnership  debts  see  182. 

Any  judgment  creditor  of  a  partner  may  demand  the 
dissolution  of  the  partnership,  which  is  also  brought  about  by 
the  bankruptcy  of  a  partner. — B.G.B.  725,  728.  The  partner- 
ship is  also  dissolved  : — 

{a)  by  eflBuxion  of  the  partnership  term  ; 

{b)  where  no  time  has  been  fixed  for  the  duration  of  the 
partnership,  or  where  the  partnership  term  has  been  fixed  for 
the  life  of  a  partner,  by  notice  communicated  by  one  partner 
to  the  other  partners.— B.G.B.  723,  724 ; 

(c)  by  notice  given  before  the  effluxion  of  the  partnership 
term  to  a  partner  on  the  ground  that  he  has  by  a  wilful  or 
grossly  negligent  act  or  omission  committed  a  breach  of  the 
duties  imposed  upon  him  by  the  partnership  agreement,  or  that 
he  has  become  incapable  of  performing  such  duties,  or  on  any 
other  similar  cogent  ground. — B.G.B.  723 ; 

{d)  by  the  attainment  of  the  special  object  for  which  the 
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[lersbip  was  formed^  or  by  the  fact  that  such  attainment 
become  impoesible. — B»G.B,  726 ; 
(e)  by  the  death  of  a  partner  (unless  the  i^eement  provides 
I  otbennse).— B.G.B.  727  (1). 

Bankruptcy  proceedings  cannot  be  taken  aguinst  a  non* 
menmntile  partnership. 

In  the  case  of  dissolution^  the  partnership  property  must^  in 
imrtance^  be  applied  for  the  pajTiient  of  the  partnership 
fmtkd  any  surplus  or  deficieney  is  divided  among  the  partners 
fmf  raid  of  their  shares.  In  the  event  of  the  insolvency  of  any 
paitoer  the  other  partners  have  to  make  up  the  deficiencies, — 
6.G.B.  733-735-  The  partnership  cannot  be  sued  as  sxith^  and 
in  order  to  enforce  any  judgment  against  the  partnership 
propertji  a  judgment  must  be  obtained  against  aJl  the  partners 
joinUy.-C.P.O.  736. 

cc.    Mercantile  Partnerships, 

( 1 )    Gen eral  cha racteristicg. 

W.  A  partnership  having  for  its  object  the  carrying  on 
of  a  mercantile  trade  (36)  under  a  firm  name  is  a  mercantile 
partnership  {offenc  HauffehgcBeiUchaft)^  if  the  liability  of  every 
[psrtaer  is  unrestricted. — H.G.B.  105. 

(2)    Quasi-corporate  cA^racfer  of  a  mercantile  partnership, 

A  mercantile  partnership  is  not  under  German  law  deemed 
to  be  a  corporate  body,  but  it  has  some  of  the  characteristics  of 
a  corporation;  it  may  be  registered  as  owner  or  incumbrancer 
of  any  immovable  in  the  firm  name  and  may  sue  and  be  sued  in 
that  name.'— H.G.B.  124. 


(3)  Partner^  implied  power  if  agency, 
implied  power  of  agency  of  a  partner  in  a  mercantile  firm 
to  above  (66)  which  enables  him  to  act  on  behalf  of 
tbe  firm  in  any  judicial  proceedings  and  in  any  other  trans- 
actions (whether  within  or  without  the  scope  of  the  partnership 
basin^ss)  may  be  excluded  by  the  partnership  agreement  or  made 

■  Under  SootcJj   law  a  partnership  firm   is  deemed  a   'l^gtil  person*^ 
FuiAemhip  Act  18^0  4.  4  {2\ 
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exercisable  subject  to  the  concurrence  of  any  clerk  holding 
powers  of  procuration ;  it  may  also  be  withdrawn  by  order  of 
a  competent  Court  on  the  ground  of  gross  breach  of  dnij, 
incompleteness,  or  some  other  cogent  reason^  but  any  such 
restriction  does  not  affect  third  parties^  unless  it  is  dolj 
r^stered  in  accordance  with  the  requirements  as  to  publieiiy 
mentioned  below,  sub  (5).— H.G.B.  114, 117, 125, 126. 

(4)   Personal  liability  of  partners. 

The  creditors  of  the  partnership,  besides  having  a  claim  against 
the  partnership  property,  are  also  entitled  to  proceed  against  the 
partners  or  any  o£  them,  all  the  partners  being  jointly  and 
severally  liable  for  the  partnership  debts. — H.G.B.  128. 

According  to  English  law  the  liability  of  partners  is  only 
a  joint  liability,  but  after  the  death  of  a  partner  his  estate  is 
severally  liable,  while  in  Scotland  the  law  is  the  same  as  in 
Germany — see  Partnership  Act  1890  s.  9. 

(5)   Publicity  as  to  constitution  of  mercantile  partnership. 

The  utmost  publicity  as  to  the  constitution  of  a  mercantile 
partnership  is  secured  in  Germany  by  the  provisions  as  to  the 
registration  in  the  Commercial  Register  of  the  district  in  which 
the  partnership  business  is  carried  on:  (1)  of  the  names  of 
the  partners  on  the  formation  of  the  partnership;  (2)  of  the 
name  of  any  new  partner  on  his  admission ;  (3)  of  the  with- 
drawal or  death  of  a  partner  and  of  the  dissolution  of  the 
partnership ;  (4)  of  any  restriction  affecting  the  power  of  agency 
of  any  partner.— H.G.B.  106,  107,  125,  143.  The  observance 
of  these  rules  is  secured  by  the  provision  that  a  person  who 
ought  to  have  registered  a  fact  cannot,  as  between  himself  and 
another  person  excusably  ignorant  of  such  fact,  avail  himself 
of  such  fact,  unless  the  appropriate  entry  relating  thereto  was 
made  on  the  register. — H.G.B.  15. 

(6)  Relations  of  partners  inter  se. 
The  statutory  rules  r^ulating  the  relations  of  the  partners 
inier  se  may  be  modified  by  the  partnership  articles. — H.G.B. 
109,  110-122.     See  also  post,  256-64 
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(7)    DUiotuthi^  €ff  partnenhlp  and  bantnijdcj/, 

rulee  m  to  the  grounds  for  the  dissolution  of  the  |>artner. 
map  mn  nminiy  Uie  same  as  those  mentioned  above  in  the  ease  of 
QOO-aMrGSDtile  partnerships^^  but  there  are  certain  difiPerences; 
Umis  Hit  attainment  of  the  object  of  the  partnership  cannot  be 
a  gnnitid  of  difisolution^  because  in  the  case  of  a  mercantile 
partamihip  the  object  must  of  necessity  be  of  a  continuous 
natim ;  again^  the  right  of  a  partner  to  determine  the  partnership 
hj  notice  on  the  ground  of  the  misconduct  of  another  partner, 
or  araio  other  similar  ground^  is  not  recognized  in  the  ease  of 
a  meromtile  partnership ;  an  order  of  the  Court  to  dissolve  the 
pirtiiefahip  may  however  be  obtained  on  any  ground  which 
cnlttk  a  partner  in  a  non-mercantile  partnership  to  determine  the 
partnerdiip  by  notice.  A  mercantile  partnership  is  dissolved  by 
the  faankniptcy  of  the  firm.— H.6.B.  131-133.  In  some  of  the 
erenli  specified  as  grounds  of  dissolution  the  partnership  may 
(^ibjeet  to  compliance  with  certain  specified  requirements  as 
to  die  payment  out  of  the  share  of  the  partner  concerned)  be 
OOnlillMd  by  the  remaining  partners. — ILG*B.  138-141.  The 
ntles  as  to  the  administration  of  the  partnership  property  in  the 
of  the  dissolution  are  the  same  as  in  the  ease  of  a  non- 
tile  partnership. 

dd.    Commandite  Partnership. 

M,  A  partnership  having  for  its  object  the  c^arrying  on  of 
tile  trade  under  a  firm  name  is  a  commandite  partnership 
if  the  liabiUty  of  one  or  more  of  the  partners,  as  between  such 
pattoer  or  partners  and  the  partnership  creditors^  is  limited  to  the 
MBOont  of  a  fixed  contributioUi  whilst  the  liability  of  the  other 
partners  or  partner  is  unlimited. — H.G.B.  161,  A  partner  liable 
far  a  fixed  amount  only  is  called  KommandUiH  and  a  partner 
Kabk  to  an  unlimited  extent  is  called  peritd)tlU*h  hafteudei- 
Gmeihei^ter^  A  commandite  partner  must  be  entered  as  sucli 
on  die  register  together  with  the  amount  of  his  contribution  ; 
audi  a  partner  is  not  authorized  to  act  on  behalf  of  the  partner- 

*  Ite  ritjlit  of  A  private  creditor  of  a  partner  to  bring  about  the  dissolution 
«f  Um  jMUtJtierBhip  it  subject  to  the  >!>pe«ia1  Fequlrf*meiit«  mentioned  in  H.G,B. 
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ship.  He  is  liable  to  the  partnership  creditors  to  the  extent  of 
the  uncalled  part  of  his  registered  contribution.  A  reduction 
of  the  commandite  contribution  does  not  affect  parties  without 
notice^  unless  it  has  been  duly  registered;  on  the  other  hand 
a  creditor  of  the  partnership  cannot  avail  himself  of  any  agreed 
increase^  unless  such  increase  has  been  registered  or  nnleeB  a 
properly  authenticated  notification  relating  to  such  increase  has 
been  communicated  to  him.  The  death  of  a  commandite  partner 
does  not  cause  the  partnership  to  be  dissolved. — H.G.B.  161-177. 

ee.   Dormant  Partnership. 

70.  A  commandite  partnership  must  be  distinguished  from 
the  so-called  dormant  partnership'  (stiUe  GaeliscAqft)  sub- 
sisting between  a  mercantile  trader  or  a  mercantile  partnership 
and  a  person  who  makes  a  contribution  to  the  capital  of  such 
trader  or  partnership  in  return  for  a  share  in  the  profits, 
without  being  a  partner  in  the  proper  sense  of  the  worcL 
A  dormant  partner  is  not  required  to  be  registered  in  the 
mercantile  register,  and  in  the  event  of  the  bankruptcy  of  the 
person  or  partnership  to  whose  capital  he  has  made  a  contribu- 
tion is  entitled  to  prove  for  the  amount  of  such  contribution, 
subject  of  course  to  the  deduction  of  his  share  (if  any)  in  the 
losses. — H.G.B.  341.  If  the  capital  of  the  dormant  partner 
was  partly  or  wholly  withdrawn  during  the  year  preceding  the 
bankruptcy,  or  if  during  such  time  it  was  agreed  that  the  whole 
or  any  part  of  his  share  in  any  realized  loss  should  not  be 
debited  to  him,  the  trustee  in  bankruptcy  is  entitled  to  ask 
for  restitution,  unless  the  bankruptcy  arose  in  consequence  of 
any  event  which  happened  after  such  withdrawal  or  agree- 
ment. The  relation  which  exists  between  a  dormant  partner 
and  a  mercantile  trader  or  mercantile  partnership  is  not  dissolved 
by  the  death  of  the  former.— H.G.B.  339  (2). 

The  dormant  partnership  of  German  law  has  some  resemblance 
to  the  relation  existing,  according  to  British  law,  between  a 
person  advancing  money  to  a  trader  and  receiving  a  share  in  the 
profits  in  lieu  of  interest  (see  Partnership  Act  1890  s.  2  (d)). 
There  are,  however,  two  differences  which  deserve  notice :  (1) 
according  to  British  law  the  person  advancing  money  in  the 
manner  referred  to  is  considered  a  full  partner  unless  there  is  a 
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oontiact  in  writing  showing  the  true  relation  between  the  parties, 
while,  according  to  German  law,  the  contract  between  the  dor- 
mant partner  and  the  person  or  persons  carrying  on  business  is 
not  required  to  be  in  writing ;  (2)  according  to  British  law  the 
person  occupying  the  position  of  the  '  dormant  partner '  is  post- 
poned to  other  creditors  in  the  event  of  the  bankruptcy  of  the 
person  or  persons  to  whom  money  has  been  advanced  (ibid.  s.  3), 
while  this  is  not  the  case  according  to  German  law. 


CHAPTER  II:   THINGS 

1.  Definition 

71.  In  the  first  chapter  we  have  dealt  with  persons  who  are^* 
According  to  German  terminology,  the  subjects  of  rights.    Th^' 
objects  to  which  rights  relate  may  either  be  things  {Saeien)  or 
may  themselves  be  in  the  nature  of  rights.     The  legal  defimtkii 
of  a  Hhing^  must  start  from  the  popular  conception,  and  di8> 
regard  the  refinements  of  metaphysics  as  well  as  those  of  physicil 
science.     The  senses  do  not  perceive  things,  but  only  experience 
certain  sensations  associated  together,  and  assumed  to  be  canted 
by  a  unit  existing  independently  of  the  consciousness  of  fbe 
person  whose  senses  are  affected,  which  unit  is  called  a  '  thing  \ 
The  popular  conception  as  to  what  deserves  this  name  is  con- 
sistent enough  to  be  made  the  basis  of  legal  rules.     In  English 
law  a  difficulty  arises,  not  so  much  from  a  dissociation  of  legal 
rules  from  popular  conceptions,  as  from  the  fact  that  the  expres- 
sion '  thing '  has  received  an  extended  use  by  a  fiction  of  law, 
which  causes  it  to  include  not  only  the  '  things '  of  popular  usage 
which  are  called  ^  chattels  \  or  *  things  in  possession ',  but  also 
certain  rights  called  *  things  in  action*. 

The  definition  contained  in  B.G.B.  90  which  declares  that 
only  corporal  objects  are  things  avoids  the  peculiar  diffi- 
culty of  English  law;  but  the  term  'corporal  objects' — even 
leaving  aside  the  metaphysical  questions  to  which  reference  has 
been  made — is  in  itself  ambiguous.  Some  German  writers 
declare  that  only  such  things  are  corporal  objects  as  are  tangible 
and  occupy  space,  whilst  others  are  of  opinion  that  anything 
which  can  be  perceived  by  its  physical  effects  and  can  form  the 
object  of  rights  is  a  corporal  object.  This  would  include  energy 
of  all  sorts,  such  as  water  power,  electricity,  heat,  Ac.  Having 
regard  to  the  necessity  of  taking  the  popular  conceptions  as  a 
basis  the  first-mentioned  view  appears  more  satis&ctory. 

The  next  difficulty  arises  as  to  the  limitation  of  the  unit 
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as  a  thinf^.     Here  again  the  scientific  conception  of 
i«M^ed  unit  as  an  agglomeration  of  other  units  (atoms, 
ioQi,  vorticefl,  &e.)  must  be  disregarded,  and  the  popular  con- 
mption  raorted  to.    Any  object  which  loses  its  essential  qualities 
1^  inlMliyidon  may  be  looked  upon  as  a  thing.     In  the  case  of 
antiiimli«i  whether  living  or  dead,  this  is  clear  at  first  sight.     A 
HqiHi*>g  is  another  (example.     The  question  is  not  so  slmplCi 
however,  when  liquids,  or  ga^eSj  or  very  loosely  aggregated  solids 
{mtA  tm  sand,  wheat,  and  other  grain,  tea,  pounded  sugar,  to* 
0^  4c,)  are  considered.     In  such  cases  the  aggregate  for  the 
I  being  enclosed  in  one  n^ceptacle  (bottle,  barrel,  bag,  &c.)  is 
^oosidei^  a   thing.      Aggregates   composed  of   distinct   units 
(fodi  as  flocks  of  sheep,  art  collections,  &e.)  are  not  considered 
according  to  German  terminology^  there  being  a  special 
^^B£nUf  'aggregate  of  things^  [SacJtenmheffriff)^  used  in 
tbw  Cise.    Sometimes  it  is  difficult  to  say  v^hether  a  given  object 
»  to  b0  looked  at  as  an  aggregate  or  as  a  unit,  and  an  object  may 
be  m  aggregate  for  one  purpose  and  a  unit  for  another ;  thus, 
for  instance,  a  pack  of  cards  loses  its  essential  qualities  by  sub- 
diyiiu>Q,  and  is  therefore  a  thing  as  a  collective  whole,  but  each 
iodividftal  card  can  also  be  looked  upcm  as  a  thing.     In  some 
«iieB  tlie  delimitation  of  a  unit,  considered  e-s  a  thing  in  the  eye 
of  the  law,  depends  upon  purely  arbitrary  considerations.    Thus, 
in  Qetmany,  a  parcel  of  land,  being  a  unit  tor  registration  pur- 
posely is  looked  upon  as  an  individual  thing,  but  such  a  unit 
nay  be   sub-divided  in   the  registry,  in  which  case  each  part 
i  a  thing,  or  it  may  be  added  to  another  unit,  in  wliich 
r  the  two  united  parcels  form  one  thing. 
In  Boman   law  certain  things  were  described  as  res  extra 
c^mmfrcium,  being  things  which  could  not  be  the  objects  of  private 
rit^ts.     In  modern  law  no  such  things  exist.     There  are  mate- 
rial eahstnDc^  which  cannot  be  the  objects  of  rights,  but  they 
are  not  things  within  the  meaning  which  has  been  explained. 
The  atmospheric  air  in  which  we  live  cannot  be  the  subject  of 
righlB,  bat  a  bottle  of  atmospheric  air,  like  a  bottle  of  carbonic 
acid,  or  any  other  gas,  can  be  the  object  of  rights.     The  fact 
that   the  sale  or  purchase  of  certain   things  is   prohibit^   or 
lettricted   does  not,   according  to  modern  notions,  place  them 
mirm  €iommefcimm.    The  sale  of  a  church  or  a  human  corpse  is. 
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as  a  general  rule,  prohibited,  but  both  may  be  objects  of  rights, 
and  are  therefore  ^  things'.  A  living  human  being  is  a  '  thing' 
in  countries  where  slavery  is  a  legal  institution,  but  in  Chri- 
tian  countries  human  beings  have  ceased  to  be  the  objects  of 
rights,  and  therefore  have  ceased  to  be  things.  A  parent  or 
guardian  may  have  the  right  to  the  custody  of  a  child,  but  tfak 
does  not  mean  that  the  child  is  an  object  of  rights,  but  n&et 
that  the  parent  or  guardian  may  exercise  some  of  the  rights  <£ 
which  the  child  is  the  subject. 

For  purposes  of  convenient  description  things  are  dassifieS. 
according  to  several  modes  of  classification ;  of  these  a  list  inf^ 
be  given.    The  mode  of  describing  the  component  parts  of  things  .^^ 

and  the  objects  derived  from  things  also  requires  separate  state 

ment.     It  will  also  be  necessary  to  refer  to  certain  classeB  of 
things  which  derive  their  principal  importance  from  the  fact  tb^ 
their  holder  as  such  is  entitled  to  certain  rights  which  they  repie-' 
sent  (e.g.  negotiable  instruments). 

2.   Classification  of  Things 
a.   Movable  and  Immovable  Things. 

72.  This  distinction,  owing  to  the  influence  of  Germanic  ideas, 
has  assumed  much  greater  importance  in  the  B.O.B.  than  it  had 
in  Roman  law  (12,  13).     It  corresponds  in  a  certain  measure 
to  the  English  division  between  real  and  personal  property,  bat, 
according  to  English  law,  certain  movable  objects  are  classed 
with  real  property,  and,  on  the  other  hand,  immovables  held 
for  a  term  of  years,  however  long,  are  classed  with  personal 
property.     The  term  'chattel   real'  used  in   respect  of   such 
immovables,  like  the  term  '  thing  in  action ',  is  a  metaphorical 
expression  used  in  English  law  which  has  no  counterpart  in 
Continental  law. 

A  thing  is  called  immovable  if  it  cannot  be  moved  without 
being  divided  into  several  units.  In  this  connexion  it  must  be 
noticed  that,  if  a  house  is  called  a  thing,  the  expression  house 
includes  the  plot  of  land  on  which  the  house  stands ;  therefore, 
even  if  the  whole  house  is  bodily  removed  without  being  taken 
to  pieces,  there  is  a  severance  between  the  building  and  the  land. 
It  must  also  be  noted  that  certain  things  which  are  in  some 
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tnated  like  immovables  are  in  reality  movables ;  ships 
_yo  tilt  moit  eoQfipicuous  instance  of  this  fact. 

L    Tbinga  Fungible  and  Things  not  Fungible. 
n*  The  res  fuHf/ili/fft  of   Rotnan   law  are   in   (iennan  called 


» 
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Sac^fM,  and  ai-e  de*^eribod  by  the  B.(i*B.  as  '  movable 
Hiin^  which  in  ordinary  dealings  are  usually  determined  by 
mtflifaer^  meisiiremenij  or  weight  \ — B.6«B*  91  (see  Dig.  12^  1^  2, 
rm  fW0s  jKmdere  numero  menmra  cofiHant).  The  fact  that  a 
thing  usually  determined  and  dealt  with  by  number,  measure- 
OMi^  or  weighty  is  sometimes  determined  and  dealt  with  speci- 
loillj^  or  that  a  thing  usually  dealt  with  specifieally  is  some- 
tamet  dealt  with  by  number^  measurement^  or  weighty  does  not 
aJtttf  ite  character.  Money  is  a  fungible  things  though  a  par- 
ticular coin  may  be  bought^  lent,  pawned,  deposited,  or  given 
awaj.  A  literary  manuscript  is  not  a  fungible  thing,  though 
m  proU6c  but  unsuccessful  author  may,  as  a  last  resource,  sell 
his  mamificnpt  by  weight, 

c«   CottBumable  and  Kon-consumable  Things. 

74.  '  Consumable  things  "^ — vethrauMate  Saehr-n  {re»  quae  u^u 
emimtmmHiur)  are  defined  by  the  B.G.B.  as  ^movable  things 
mtesded  to  be  used  or  enjoyed  by  means  of  being  consumed 
or  alienated  ^ — B»G.B.  92  (1),  The  most  conspicuous  instances 
cif  thiiigs  intended  to  be  used  or  enjoyed  by  means  of  being  con- 
mtmml  are  eatables,  fuel,  &c, ;  the  prinei|)al  instance  of  things 
bitciided  to  be  used  by  means  of  being  alienated  are  money, 
bftok  notes,  dividend  warrants,  cheques,  &c.  The  essence  of 
the  distinction  between  consumable  and  non-consumable  things 
18  that  the  consumption  or  alienation  must  be  the  intention  of 
ofdinaiy  usage,  ilost  things  are,  of  course,  slowly  consumed  by 
me  {m%$nmUur  annuim  nm),  but  things  called  non-consumable 
thingB  are  intended  to  be  preserved,  notwithstanding  their  use. 
Movable  things  forming  jiart  of  a  stock-in-trade,  or  other  aggre- 
gates of  things  intended  to  be  used  by  successive  alienation  of 
the  individual  things  forming  part  of  it  are  deemed  consumable 
things, — B.G.B.  92  (2).  For  a  practical  appUeation  of  the 
distinction  see  414,  sub  3. 


62  GENERAL  RULES  OF  LAW 

8.  Component  Parts  and  Accessories 
a.  Essential  and  Non-essential  Component  Parts. 

76.  Any  part  of  a  thing  which^  on  being  severed  from  the 
other  parts,  is  destroyed  or  essentially  modified  or  causes  the 
destruction  or  essential  modification  of  such  other  parts  is  called 
an  eisential  component  part  {wesentlicher  Besiandteil)  of  such 
thing ;  a  component  part  which  can  be  severed  from  the  thing 
of  which  it  forms  part  without  producing  the  consequences 
which  occur  on  the  severance  of  an  essential  component  part  is 
called  a  non-essential  component  part  {unwesenilieker  Beiktnd* 
teil)  of  such  thing.  The  question  whether  a  particular  com- 
ponent part  is  essential  or  non-essential  is  not  always  easy 
to  solve,  and  frequently  depends  on  varying  circumstanceB. 
Thus  the  component  parts  of  a  watch  produced  in  a  factoryi 
while  it  remains  in  such  factory,  are  not  essential  parts  of  the 
watch,  inasmuch  as  each  part  can  be  replaced  by  another  cor- 
responding part,  and  each  part  can  be  used  for  another  correspond- 
ing watch,  but  as  soon  as  the  watch  is  in  the  hands  of  a 
purchaser  the  watch  is  useless  if  one  small  wheel  is  taken  out, 
and  the  small  wheel  is  useless  when  severed  from  the  watcL 
Under  the  first-mentioned  circumstances  it  is  a  non-essential, 
under  the  last-mentioned  circumstances  an  essential  part  of  the 
watch. 

An  essential  component  part  of  a  thing  cannot  be  the  object 
of  separate  rights. — B.6.B.  93.  The  consequences  of  this  rule 
are  of  a  twofold  nature :  (1)  the  owner  of  a  thing  cannot  create 
a  separate  real  right  (308)  as  to  an  essential  component  part  of 
such  thing;  (2)  all  separate  real  rights  relating  to  a  thing 
originally  independent  are  lost  as  soon  as  such  thing  becomes 
an  essential  component  part  of  another  thing.  Any  component 
part,  whether  essential  or  not,  may,  however,  be  made  the  object 
of  an  obligatory  right  (79).  The  owner  of  a  house  may  let 
a  room  belonging  to  it,  but  not  so  as  to  give  the  tenant  a  right 
available  against  third  parties.  The  tenant,  according  to  English 
phraseology,  would  not  acquire  an  estate  in  his  room,  but  merely 
be  entitled  to  damages  in  the  event  of  his  tenancy  being  inter- 
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fered  with.     According  to  English  law  an  estate  in  part  of  a 
kaase  may  be  granted. 

The  B.G.B,  supplements  the  definition  given  above  in  the 
I  following  wajB  : — 

(1)  it  enumerates  a  number  of  objects  which  are  to  be  deemed 
I  amrnriftl  component  parts^  whether  otherwise  comings  within  the 
I  definition  or  not  (e.g.  things  affixed  to  the  soil). — B.G.B.  94; 

(2)  rights  attached  to  the  ownership  of  land  such  as  servi- 
tudes (352)  are  deemed  component  parts  of  such  land  though 
not  coming  within  the  definition,— B.G,B.  96 ; 

(3)  things  attached  to  land  for  a  temporary  purpose  are 
not  deemed  component  parts  of  the  land  though  otherwise 
eaming  within  the  definition, — B,G.B»  95, 

b«   Accessories  {Zttbehor). 

70-  Certain  things,  without  being  component  parts  of  another 
thing,  are  so  closely  connected  therewith  that  acts  affecting  the 
princip&l  thing  {HaupUach)  also  affect  them.  Things  standing 
in  such  a  relation  to  the  principal  thing  are  known  as  Zubehor 
(aisoesBories).  A  thing  does  not  come  within  the  statutory 
definition  of  accessories  unless  it  complies  with  the  following 
f^mrements  mentioned  by  B.G.B.  97  (1) : — 

{a)  it  must  not  be  a  component  part  of  the  principal  thing ; 

(fi\  it  must  be  intended  to  serve  the  economic  purposes 
of  the  principal  thing  in  a  permanent  manner  (perpetui  urns 
mmm) ; 

(c)  it  must  be  placed  in  a  local  position  corresponding  to  such 
tntentaon  ; 

(</)  it  must  be  movable  (In  Roman  law  immovables  might  be 
^ries,  in  English  law  the  term  ^  appurtenance  ^  which 
inds  to  ' accessory ', is  applied  to  immovables  exclusively); 

[#)  it  must  be  a  thing  which,  in  accordance  with  common 
if  is  apt  to  be  looked  upon  as  an  accessory ;  the  fact  that 
^acoesBory'  is  temporarily  severed  from  the  principal  thing 
Hoes  not  alter  its  quality,— B.G.B.  97  (2), 

B.G,B.  98,  by  way  of  illustration,  giv^  some  instance>i  of 
things  intended  to  serve  the  economic  purposes  of  the  principal 
thing  in  a  permanent  manner,  but  such  tmstances  are  not  in- 
t^ided  to  be  exhaustive.    They  are  :  (a)  in  the  case  of  a  building 
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serving  industrial  purposes^  the  machinery  and  tools  used  for 
such  purpose;  (i)  in  the  case  of  a  taxm,  the  cattle  and  him 
implements  and  the  agricultural  products^  in  so  far  as  they  an 
necessary  for  the  purpose  of  carrying  on  farming  operations^  m 
well  as  the  whole  stock  of  manure  produced  on  the  &rm. 

In  some  respects,  and  for  certain  purposes,  accessories  an 
deemed  to  be  annexed  to  the  principal  thing  (see,  for  instance^  m 
to  the  transfer  of  ownership,  327 ;  as  to  charges,  378). 

4.   Fruits  and  Peofits 

77.  The  definition  of  the  terms  '  fruits '  and  ^  profits '  is  oP 
importance  for  the  purpose  of  determining  questions  between, 
a  person  entitled  to  the  temporary  enjoyment  of  property  anf 
the  ultimate  owner  of  such  property  (e.  g.  usufructuary  and 
owner  (358) ;  husband  and  wife  in  a  case  in  which  the  husbund 
is  entitled  to  the  income  of  the  wife's  property  (414) ;  parent 
and  child  during  the  child's  minority  (447)). 

The  fruits  of  a  thing  consist  of  the  natural  products  of  sodi 
thing  and  such  other  benefits  as  are  derived  from  using  it  in 
accordance  with  the  purpose  for  which  it  is  intended ;  the  fmits 
of  a  right  consist  in  the  income  derived  from  the  proper  exercise 
of  the  right. 

The  benefits  derived  from  any  thing  or  right  by  virtue  of  any 
contractual  or  other  legal  relation  to  the  person  entitled  to  the 
use  of  such  thing,  or  to  the  exercise  of  such  right,  are  also 
deemed  fruits  of  such  thing. — B.G.B.  99. 

The  expression  '  profits '  includes  ^  fruits ',  as  weU  as  the  per- 
sonal advantage  derived  from  the  use  of  a  thing  or  the  exercise 
of  a  right.— B.G.B.  100. 

The  most  obvious  examples  of  the  fruits  of  a  thing  are  crops 
derived  from  land  owned  by  the  cultivator  of  the  land ;  if  the 
crops  are  derived  from  land  leased  to  the  cultivator  they  are  the 
fruits  of  a  right,  the  lessee,  according  to  German  law,  having 
a  mere  obligatory  right,  and  no  estate  in  the  land.  As  to 
minerals  obtained  by  the  owner  of  the  land,  the  question  whether 
they  are  to  be  deemed  part  of  the  cori)us  or  fruits  of  the  land 
depends  upon  the  destination  of  the  land;  as  to  minerab 
obtained  by  virtue  of  a  right,  it  is  expressly  enacted  by  B.G.B. 
99  (2)  that  com2)onent  parts  of  the  soil  obtained  pursuant  to 
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ngbt  ta  obtain  such  component  parts  are  deemed  ^fruits*  of 
tight.  If,  therefore,  land  h  owned  or  leased  for  raining 
pnrpQMi^  or  ifi  a  quarry,  the  minerals  are  the  fruits  of  the  land 
or  of  the  ri^t»  being  obtained  in  conformity  with  the  par[)0ses 
the  ownership  or  of  the  lease.  If,  on  the  other  hand,  the 
ia  owned  or  leased  for  agricultural  purposes,  the  minerals 
away  from  the  land  are  deemed  to  have  been  part  of  the 
In  the  case  of  inveetmenta  in  stocks  or  shares  the 
or  interest  received  at  stated  intervals  are  the  fruit^j 
of  riglitB,  The  most  obvious  instance  of  benefits  derived  from 
A  Hmg  by  virtue  of  a  contmctual  relation  to  a  person  exercising 
a  nght  over  such  thing  are  the  payments  of  rent  received  by  a 
landlord  from  his  tenant. 

Wboe  fruits  consist  in  periodical  money  payments^  they 
art,  m  between  persons  successively  entitled,  considered  a^ 
aconiing  from  day  to  day,  and  apportioned  in  the  same  way 
aa  rent  is  apj portioned  in  England  under  the  Apportionment 
Aett  1870.  In  all  other  cases  fruits  derived  from  a  thing 
bafeog  to  the  person  entitled  to  the  use  of  such  thbg  at  the 
time  of  the  severance;  whereas  income  derived  from  a  right 
belongs  to  the  person  exercising  such  right  at  the  time  when  it 
Calls  due— B,G.B.  101. 

There  is  no  rule  corresponding  to  the  English  rule  about 
emblements. 

A  person  who  is  under  obligation  to  surrender  the  fruits 
ived  by  him  while  in  temporary  possession  of  a  thing  (e.  g. 
'  porchaser  of  a  thing  who  after  being  let  into  possession  cancels 
the  sale  in  consequence  of  a  breach  of  warranty  on  the  vendor's 
part  (192) ;  or  a  possessor  ejected  by  the  true  owner  (343))  may 
reccnrer  the  expense  properly  incurred  in  the  production  of  the 
faults^  in  so  far  as  such  expense  does  not  exceed  the  value  of  the 
fnrita— B.aB.  102.^ 

5.     TfflXOS    KEFRBSENTIKO   RiGHTS    (NEGOTIABLE   InSTEUMBNTs), 

78*  Certain  things  are  characterized  by  the  fact  that  they  are 
mainly  intended  to  be  used  as  physical  embodiments  of  rights ; 

^  P^odk»l  Ottigoitigs  are  apportioned  in  the  same  way  ft^  payments 
f«e»lTed  poiiodifiaUy  ;  outgoing)^  not  being  of  a  periodical  kind  mu&t  bo  {>aid 
by  tli«  p«i«ckii  eiiArgeftbld  with  the  outgoings  at  the  time  when  they  ar^  pay- 
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a  lawful  holder  of  a  thing  belonging  to  this  class  is^  as  such, 
entitled  to  the  right  which  it  embodies,  and  no  other  perBon 
except  such  lawful  holder  is  entitled  to  exercise  the  right. 

The  mofit  obvious  example  of  a  thing  embodying  a  right  is  a 
bank  note,  but  cheques  and  bills  of  exchange,  debentures  payable 
to  bearer  or  passing  by  endorsement,  interest  coupons  payable 
to  bearer,  and  all  other  classes  of  documents  coming  under  the 
definition  of  negotiable  instruments,  belong  to  the  same  class. 

Most  of  the  documents  in  question  represent  obligatory  ligliti 
(79),  but  the  right  to  the  possession  or  ownership  of  the  thing 
which  represents  the  obligation  is  a  real  right  (808),  and  is 
governed  by  the  law  of  things.  Among  the  exceptional  chnm 
of  negotiable  instruments  which  embody  real  rights,  certificates 
of  charge  issued  to  bearer  (374)  form  the  most  oonspicoous 
instances;  the  holder  of  such  a  certificate  is  entitled  to  therightB 
of  an  ordinary  mortgagee,  and  may  at  any  time  be  registeied 
as  such  if  he  thinks  fit. 

A  thing  originally  intended  for  no  other  purpose  than  the 
embodiment  of  a  right  may,  by  a  combination  of  circomstancei^ 
cease  to  represent  such  right  and  become  useful  for  another 
purpose.  A  postage  stamp  no  longer  current,  though  ceasing 
to  represent  a  right,  may  yet  continue  to  be  the  object  of  legal 
transactions  by  reason  of  its  value  for  collectors.  Even  the 
worthless  bearer  bonds  of  defaulting  States  may  be  used  as  wall 
papers  or  for  other  decorative  purposes. 

Things  representing  rights  must  be  distinguished  from  things 
serving  as  evidence  of  the  existence  of  rights,  e.  g.  certificates  of 
indebtedness,  not  being  in  the  nature  of  negotiable  instruments. 
The  ownership  of  a  thing  serving  as  evidence  of  a  right,  like  the 
ownership  of  a  thing  representing  a  right,  is  vested  in  the  person 
entitled  to  the  right— B.G.B.  952. 

The  subject  of  things  representing  rights  will  be  further  dealt 
with  in  connexion  with  the  law  of  obligations  (177). 


CHAPTER   III:    RIGHTS 


1    SUBSTANTIVE    RIGHTS 
1.  Classification  of  Rights 


70^  Ai«L  systems  of  law  distinguisli  between  a  right  available 
against  the  whole  world  and  a  right  available  against  a  par- 
ticular person  only. 

Bights  of  the  former  class  are  called  jura  in  rem  by  English 
mathors ;  German  jurists  call  thexn  *  absolute  rights  *,  An  abso- 
late  right  is  either  a  right  relating  directly  to  the  person  entitled 
thereto  {FcridfUickkeit^echt)^  e.g.  the  right  to  good  repute^ 
UbertT  of  the  person,  and  freedom  from  violence — or  a  right 
lehting  to  some  outside  object — e.  g.  the  right  to  the  exclusive 
i>ecnpation  of  a  plot  of  land*  If  the  object  to  which  an  abso- 
[te  nghi  relates  is  a  tangible  object  within  the  German  defini- 
of  a  *  thing  *  (71)  the  right  is  called  a  '  real  right '  (dijifflicAes 
me  308j  but  no  geneiully  recognized  term  exists  with 
to  absolute  rights  relating  to  intangible  objects — e.  g, 
patent  right,  &c. — a  class  of  objects  unknown  to 
and  Gennanic  law,  but  steadily  growing  in  importance  in 
rst^ns;  the  expression  ^rights  relating  to  imma- 
ibjects '  is  iised  by  some  writers,  and  will  in  the  course  of 
designate  the  rights  in  question. 
night  i»  peramam  is,  according  to  the  terminology  of  the 
B.G.B.,  described  by  the  term  '  claim  ^  (AmprHch)—B.GJi.  194; 
in  legal  literature  the  expression  '  obligator}^  right*  {abligalorische^ 
^eeii)  is  used  in  respect  of  all  rights  in  personam  not  having  the 
ttinetive  character  referred  to  below.  The  relation  between  the 
m  entitled  to  an  obligatory  rig-ht  and  the  person  against 
such  ri^ht  is  available,  which  was  formerly  called  *  obliga- 
'p  is  now  described  as '  obligatory  relation  ^  {SchuldverhaUnm), 
rijgfatB  arising  imder  family  law  and  under  the  law  of  in- 
tuce  are  partly  absctlute  rights  and  partly  rights  in  penonam  ; 
of  tbean  are  ordinary  rights^  real  or  obligatory,  and  distin- 
frooi  other  rights  merely  by  the  events  which  create 
f2 
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them  (e.  g,  birthj  legitimation^  adoption,  marriage,  death),  or  by 
the  peculiar  relation  between  the  parties  whom  they  affect  (e,  g* 
parent  and  child,  guardian  and  wardj  husband  and  wife) ;  othcf 
rights  belonging  to  this  category  have  an  entirely  distinctiTe 
character.  Thus  a  father's  or  husband^s  right  of  usufruct  ore 
an  infant  child's  or  a  wife^s  property  does  not  differ  from  any 
other  right  of  usufruct,  nor  does  the  transfer  of  ownership 
brought  about  by  death  differ  in  its  effect  from  the  transfer  of 
ownership  brought  about  by  act  inter  vivo^  *  but,  on  the  other 
bandj  the  personal  rights  arising  as  between  husband  and  wife 
(412),  and  the  rights  exercisable  over  a  child's  or  ward's  persoa 
by  virtue  of  the  parental  power  (445)  or  the  law  of  guardian* 
ship  (462)  J  are  rights  mi  generis^  which  do  not  exist  in  other 
relations. 

A  distinction,  which  though  familiar  to  English  jurists,  ifi 
neglected  by  German  writers  is  that  between  antecedent  and 
remedial  righti^.  A  remedial  right  arises  in  every  case  in 
which  a  recognized  antecedent  right  is  violated ;  the  antecedent 
rightj  viz.  the  right  originally  existing,  may  be  either  an  abso- 
lute right  or  a  right  in  peri^ouam^  but  the  remedial  right  murt 
necessarily  be  a  right  in  personajn^  as  it  is  available  only  against 
the  particular  person  by  whom  the  antecedent  right  was  inf  ringed* 
The  right  of  a  servant  to  receive  his  wages  is  an  antecedeni 
right,  the  right  to  compensation  for  non-payment  of  wages  is 
remedial  right ;  when  we  speak  of  a  right  arising  by  virtue 
an  act-in-the-law  we  always  mean  an  antecedent  right,  bui 
when  we  speak  of  a  right  arising  in  conse<|uencc  of  an  unW 
act  we  mean  a  remedial  right,  A  remedial  right  must  be 
tinguished  from  the  remedy  which  the  law  provides  for  its 
enforcement.  The  rules  relating  to  such  remedies  belong  to  the 
branch  of  law  which,  according  to  English  terminology,  is  called 
'  adjective  law  ^  so  as  to  distinguish  it  from  '  substantive  law  *. 
In  the  present  treatise  only  such  remedies  will  be  discussed  as 
are  available  without  the  assistance  of  the  Courts  and  am 
specially  dealt  with  by  the  B.G,B.  ■ 

The  following  restriction  is  by  German  law  imposed  on  the 
exercise  of  any  right  to  whatever  class  it  may  belong :   '  Tho^ 
exercise  of  a  right  which  can  have  no  purpose  except  the  initio^ 
tion  of  injury  on  another  is  unlawful,' — B»G.B.  226.     This  rule 
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known  as  the  '  prohibition  of  chicanery '  (Ckikaneverboi^,  and 

E  been  found  to  be  of  considerable  practical  importance. 

tie  cLa£8es  of  rights  dealt  with  by  the  special  parts  of  the 

tB.G.B.  will  be  discussed  in  the  special  parts  of  this  treatise; 

tlia  foUowing  sections  refer  to  such  classes  of  rights  only  as  are 

)  dealt  with  in  the  general   part  of  the   B.G.B.,  and  to  some 

iCOgiist€  classes  of   rights   which   are  dealt   with   by  separate 

litatntes* 

2.   Eight  to  Name  and  Firm  Name 

a.   General  Bule. 

80.  According  to  English  law  a  person  may  describe  him- 
self by  any  name  he  thinks  fit^  both  in  private  life  and  in 
baainees,  and  may  use  different  names  for  different  pur- 
poses, as  long  as  by  doing  so  he  does  not  deceive  any  other 
pei^on^  or  violate  any  right  to  which  any  other  is  entitled. 
I  Gfrman  law^  on  the  other  hand^  does  not  allow  a  person  to 
>  deaeribe  himself  by  any  name  other  than  the  name  acquired  by 
birtb — 440|  sub  1 — or  in  some  other  lawful  manner  (order  of 
a  competent  authority,  adoption^428,  sub  3 — marriage — 
41-^_divorce— 422,  sub  4,  &c,).— StG.B,  360  (8).  The  right 
to  a  name  thus  acquired  can  be  asserted  in  several  ways* 

b.   Bight  to  Eamily  Name, 

A  penoa  may  assert  the  right  to  nse  his  family  name 

(1)  if  any  other  person  disputes  such  right ; 

(2)  if  any  other  person  makes  an  unauthorized  use  of  the 

'in  either  event  an  injunction  may  be  obtained  resti*aining  the 
act  complained  of  as  well  as  any  repetition  of  the  offence — B.Gr.B, 
12;  if  the  unauthorized  use  of  a  name  was  wilful  or  due  to 
n^Ugcnce  damages  may  also  be  obtained  under  the  general 
rales  as  to  unlawful  acts. 


c.    Bight  to  Firm  Name. 

*  The  name  under  which  business  is  carried  on  by  a  single  trader 
by  a  partnership  or  company  must  be  chosen  in  accordance 


70  GENERAL  RULES  OF  LAW 

with  definite  rules  laid  down  by  H,G.B.  18-25, 29-81  ^ ;  a  pom 
using  an  unauthorized  firm  name  may  be  punished  by  fine  and 
restrained  from  the  continuance  of  such  unauthorized  use  on  tlie 
application  of  any  person  aggrieved  thereby.  The  grievaooe 
need  not  necessarily  be  founded  on  the  fact  that  the  aggrieved 
person  is  himself  a  trader  or  a  member  of  a  partnership  having 
a  firm  name  identical  with  or  similar  to  the  unauthorized  firm 
name.  The  mere  fact  that  the  name  of  a  private  person  it 
used  in  violation  of  the  rules  in  respect  of  the  choice  of  firm 
names  may  give  a  right  of  action  to  such  person.  Damages 
may  be  recovered  on  the  same  grounds  as  in  the  ease  of  the 
unauthorized  use  of  a  private  name — H.6.B.  87  (2);  see  also 
German  Trade  Marks  Act  14;  Unfair  Competition  Act  8.* 

3.   Right  to  Trade-marks 

81.  German  law  protects  two  distinct  methods  by  which  a  tradtf 
distinguishes  his  goods  :  (1)  the  AusdtcUtMng,  by  which  is  meant 
the  particular  way  in  which  goods  are  packed  or  made  up ;  (2)  the 
Warenzeichen^  being  the  trade-mark  in  the  strict  sense  of  the  woid. 
Both  methods  of  distinguishing  goods  are  protected  without 
registration  if  they  are  known  to  the  trade  as  methods  appro* 
priated  by  a  particular  trader^  but  a  trade-mark  in  the  stricter 
sense  of  the  word  is  also  protected  without  being  so  known,  if  it 
has  been  registered.  The  registration  is  preceded  by  an  official 
inquiry  as  to  whether  the  trade-mark  in  respect  of  which  the 
application  is  made  is  not  one  in  general  use  {FreizeicJken),  and 
also  as  to  the  possibility  of  distinguishing  it  sufficiently  from 
previously  registered  trade-marks.  Words  descriptive  of  the 
goods  (in  the  same  way  as  under  English  law)  and  marks  con- 
sisting exclusively  of  letters  and  figures  are  not  admissible  as 

^  A  single  trader  who  stai-ts  a  new  business  must  use  his  own  family  name 
and  at  least  one  Cliristian  name  fully  written  out,  and  he  must  not  use  any 
indication  making  it  appear  that  ho  is  trading  in  partnership  with  any  other 
person  ;  the  firm  name  of  a  mercantile  partnership  must  contain  the  name 
of  at  least  one  of  the  partners  with  an  indication  of  the  fact  that  there  are 
other  partners,  or  the  names  of  such  partners.  Persons  acquiring  an  existing 
business  may,  witli  the  consent  of  the  former  owners,  continue  the  use  of  the 
old  firm  name. 

*  As  to  the  international  protection  of  trade  names  see  Art.  8  of  the  Paria 
Conrention  for  the  protection  of  industrial  property. 
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le-marks.  The  use  of  any  public  armorial  bearingSj  or  of 
ay  indeceiit  or  obviously  deceptive  trade-mark  is  also  pro- 
ibited — German  Trade  Marks  Act  4-6.  The  registration  of  a 
r&de-mark  lapses  after  ten  years  unless  renewed  for  another 
teriod  of  ten  years  by  payment  of  a  renewal  fee,  and  fresh  re- 
iwmls  may  be  effected  from  time  to  time — Ibid.  8. 
Tbe  iofringement  of  a  trade-mark  or  of  a  make-up  entitled 
protection  entitles  the  person  aggrieved  thereby  to  an  injunc- 
in,  and  if  such  infringement  is  due  to  any  wilful  or  grossly 
Ug«nt  act  damages  may  also  be  recovered — Ibid,  12, 
4,  15,* 

4.   Rights  eelatikg  to  Immaterial  Objects 

a.    General  Characteristics. 

SS.  The  recognition  of  the  rights  of  an  author  or  inventor  is 
comparatively  modern  origiUj  and  has  the  following  character- 
wliich  distinguish  it  from  the  recognition  of  other  rights  : 
a)  rights  as  to  material  objects  are  recognized  in  modern  law 
Uicmt  reference  to  the  nature  of  the  object  to  which  they  refer, 
rights  relating  to  immaterial  objects  are  not  recognized 
the  objects  conform  to  certain  specified  conditions  (origin- 
lity,  usefulness,  &e.);  (if)  rights  as  to  immaterial  objects  are 
Iways  recognized  for  a  limited  time  only. 

b.  Author's  Bight  (Copyright). 

3$,  The  expression  *  author's  right'  {UrhehenecM)  is  more 
kptessive  than  ooppight  because  it  includes  the  author^s  or 

capoeer's  exclusive  right  to  the  publication  (which  expression 
ludes  public  reading,  recitation,  and  performance)  of  an  unpub- 

ted  work  (common  law  copyright)  as  well  as  the  exclusive 
ight  to  the  reproduction  of  a  published  work  (copyright  in  the 
ordinary  sense  of  the  word).  Author's  right  in  Germany  is 
It  with  as  regards   literary  and  musical   copyright  by  the 

tatnte  of  June  19,  1901 ;  as  regards  artistic  copyright  by  the 
tatute  of   January  9,   1876;    as  regards  photographs  by  the 

»  The  mt^rnationaJ  protection  of  Tmde  Marks  is  regulnted  by  the  Paris 
loov^iitiaii,  of  which  the  German  Empire  is  a  member  since  1903,  and  bj 
tnfttiea  between  the  German  Empire  and  other  States. 
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Statute  of  January  10^  1876 ;  and  as  regards  artistic  modeb  and 
designs  by  the  Statute  of  January  11,  1876.  The  laBt-men- 
tioned  statutes  will  shortly  be  replaced  by  new  enactmentB,  of 
which  the  drafts  are  now  before  the  Reichstag. 

The  protection  of  literary  and  musical  author's  rights  extendi 
for  a  period  of  thirty  years  beyond  the  author's  life ;  if,  at  the 
expiration  of  thirty  years  from  the  author's  death,  ten  yeui 
have  not  elapsed  from  the  date  of  first  publication  of  any  of 
his  works,  or  if,  at  such  time  any  of  *  his  works  still  remam 
unpublished,  the  period  of  protection  for  such  work  is  ten  yetn 
from  the  date  of  publication.  The  protection  against  the  lepiD- 
duction  of  a  work  belonging  to  one  of  the  'formative  arts' 
(BUdende  Kiinste),  including  paintings,  drawings,  engravings, 
etchings,  sculpture,  &c.,  but  excluding  works  of  architecture  and 
photographs,  extends  for  a  period  of  thirty  years  beyond  the 
artist's  life ;  the  protection  against  the  reproduction  of  photo- 
graphs extends  for  a  period  of  five  years  reckoned  from  the  end 
of  the  year  of  first  publication.  The  protection  against  the 
reproduction  of  artistic  models  and  designs  extends  for  a  period 
of  one  year,  which  by  payment  of  additional  fees  may  be 
extended  for  further  periods  not  exceeding  in  the  aggrq;ate 
a  period  of  fourteen  years. 

The  owner  of  the  author's  right  under  any  of  the  above- 
mentioned  statutes  is,  in  case  of  an  infringement  of  his  rights 
entitled  to  an  order  restraining  the  infringement,  and  in  the 
event  of  the  infringement  being  of  wilful  or  negligent  nature, 
is  also  entitled  to  damages.  The  right  to  an  injunction  is  not 
given  by  the  statutes  themselves,  but  results  from  general  rules 
(as  to  damages,  see  ss.  36  and  37  of  the  Copyright  Act  of 
1901;  s.  16  of  the  Artistic  Copyright  Act  of  1876;  s.  14  of 
the  Artistic  Models  Copyright  Act  of  1876;  and  s.  9  of  the 
Photograph  Copyright  Act  of  1876).^ 

c.   Inventor's  Right. 

84.  Inventor's  rights  are  safeguarded  in  Germany  by  the 
German  Patent  Act  of  1891  and  the  Useful  Models  Act  1801. 
The  grant  of  a  patent,  in  the  same  way  as  in  England  under  the 

*'  Intornational  Copyright  is  regulated  by  the  Berne  Convention  and  bj 
Beyeral  separate  treaties  between  the  German  Empire  and  other  States. 
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.ct  of  1902,  is  dependent  on  a  previous  inquiry  as  to  the  patent- 
Ae  Qfttnre  of  the  invention. 

An  invention  within  the  meaning  of  the  patent  law  may  refer 
to  a  new  product  or  to  a  new  process  for  producing  a  known 
product.  The  German  law  in  all  eases  requires  novelty  and  the 
posiibility  of  making  an  industrial  use  of  the  invention.  An 
invisiition  of  which  the  application  would  be  eonira  bono9  mores 
is  not  patentable  and  no  patent  is  granted  in  respect  of  any 
article  of  food  or  enjo}Tnent  (e,  g,  cigars,  perfumes^  &c,)  or  of 
any  medical  articlcj  but  the  invention  of  any  process  by  which 
any  such  article  is  produced  is  patentable — German  Patent  Act 
1-3*  By  the  patent  the  patentee  acquires  the  exclusive  right  to 
produce  or  sell  in  his  trade  the  patented  article,  or  any  article 
produced  by  means  of  the  paten tetl  process — Ibid.  4. 

The  duration  of  the  patent  right  is  limited  to  fifteen  years 
sabject  to  forfeiture  on  non-payment  of  the  prescribed  fees — 
Ibid.  7-^9. 

An  abuse  of  the  patentee's  monopoly  is  prevented  by  a 
pnmsion  enabling  the  Patent  Office  authorities  to  revoke 
a  patent  after  a  lapse  of  three  years  from  the  date  of  its 
publication^  it  it  appears  that  the  patentee  has  omitted  to 
work  it  on  an  appropriate  scale  within  the  German  Empire, 
or  if  he  has  unreasonably  refused  to  grant  a  licence  in  any  case 
where  it  appears  desirable  in  the  public  interest  that  a  licence 
ehodd  be  granted — Ibid.  11.  (The  provision  of  the  English 
Patent  Act  1902  s.  3,  which  enables  the  Judicial  Conmiittee  of 
the  Privy  Council  either  to  compel  the  granting  of  a  licence 
or  to  revoke  the  patent  is  intended  to  serve  the  same  purj)08e.) 

A  patoitee  whose  right  has  been  infringed  is  entitled  to  an 
injunction  restraining  further  infringements,  and  if  the  person 
infringing  his  right  has  been  acting  wilfully,  or  with  gross 
negligence^  the  patentee  may  claim  damages  or  a  penalty — 
Ibid.  85,  m, 

Thre  Useful  Models  Act  differs  from  the  Patent  Act  both 
as  ngards  the  nature  of  the  inventions  protected  under  it  and  as 
to  th*  mode  of  obtaining  protection. 

The  protection  is  given  to  'models  of  articles  destined  for 
work  OT  use^  in  so  far  as  such  models  are  intended  to  serve  the 
porpoit  of  the  work  or  use  by  means  of  some  novelty  in  their 
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sliape  or  arrangement^  or  by  any  appliance  of  a  novel  kind^ 
Inventions  of  useful  models  would  frequently  also  be  capable 
of  the  protection  of  patent  law^  but  in  many  cases  inventioni 
not  sufficiently  original  to  make  them  patentable  are  capable  of 
receiving  protection  as  useful  models. 

The  distinction^  as  to  the  mode  of  obtaining  protection^  consiflti 
in  the  &ct  that^  whilst  in  the  case  of  an  application  for  a  patent, 
a  preliminary  investigation  has  to  be  made  in  the  above-men- 
tioned manner  as  to  the  patentable  nature  of  the  invention, 
a  useful  model  becomes  protected  by  the  mere  fact  of  registra- 
tion, but  subject  to  the  right  of  any  person,  whether  aggrieved 
or  not,  to  obtain  the  removal  of  the  model  from  the  register,  on 
proving  that  it  does  not  comply  with  the  requirement  as  to 
novelty  and  the  other  requirements  involved  by  the  d^nitioii 
given  above — Useful  Model  Act  6. 

Protection  is  only  granted  for  three  years,  subject  to  the 
right  of  renewal  for  a  further  period  of  three  years  on  payment 
of  the  prescribed  fee — Ibid.  8.  The  reg^tered  inventor  of  a 
useful  model  is  othei^wise  entitled  to  rights  similar  to  those 
of  a  patentee.^ 

IL    ADJECTIVE  RIGHTS 
1.   General  Survey 

86.  The  adjective  rights  requiring  discussion  in  this  place  are 
those  which  entitle  a  party  to  protect  or  enforce  his  rights  without 
the  assistance  of  the  courts.  German  law  recognizes  a  general 
right  to  protect  a  threatened  interest,  where  judicial  proceedings 
would  be  unable  to  prevent  the  apprehended  mischief.  The 
acts  which  are  allowed  for  such  purposes  come  under  the  head  of 
'  self-defence '  {Selbstverteidigung),  which  includes  the  defence  of 
property,  and  '  self-help '  {SelbsthUIfe). 

Self-defence  within  certain  limits  is  also  authorized  by 
English  law;  self-help  is  allowed  in  a  number  of  isolated 
instances  (retaking  of  goods  taken  out  of  the  custody  of  the 
lawful  possessor,  abatement  of  a  nuisance,  expulsion  of  a  tres- 
passer, distress  of  cattle  damage  feasant,  distress  for  rent,  &c.), 

^  The  intomational  protection  of  Inventors'  Rights  is  regulated  by  the 
Paris  Convention  and  by  several  separate  treaties  between  the  German 
Empire  and  other  States. 
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bat  there  is  no  general  rale  eorresponding  to  the  German 
provisions  on  the  subject.  In  addition  to  the  rights  of  self- 
help  and  self -defence  German  law  recognizes  certain  adjective 
fights  which  may  be  conveniently  referred  to  in  this  place- 
Tbejr  are  rights  which  have  no  independent  existence  but  only 
eeire  for  the  purpose  of  protecting  a  substantive  right.  A  person 
entitled  to  a  substantive  right  may  in  certain  events  compel  the 
person  tinder  liabUity  or  the  possessor  of  a  thing  or  document 
to  which  the  right  refers  to  furnish  security  or  to  produce  the 
thin^  or  document  for  inspection  (87).  Under  English  law 
ri^ts  of  such  a  nature  could  not  be  asserted  before  action 
brought  but  under  German  law  they  exist  independently  of  any 
litigmtion  on  the  subject-matter. 


2,   Self-depknce  and  Self-help 
a.  Self-defence.^ 
8d.  The  fallowing  rules  are  applied  on  this  subject : 


I        IIQ 

I    ' 

■  (a)  An  act  required  to  be  done  by  a  person  for  the  purpose  of 
I  wamling  off  an  unlawful  attack  directed  against  himself^  or 
H  agminst  some  other  person  is  not  unlawful^ — B.G.B.  227 ; 

H       (6)  A  person  who  injures  or  destroys  a  thing  belonging  to 

■  aaother^  with  the  intention  of  avoiding  any  danger  threatened 
"   to  be  inflicted  by  such  thing,  is  not  acting  unlawfully,  if  the 

I  infliction  of  such  injury  or  such  destruction  was  required  for 
the  purpose  of  averting  the  danger  and  if  the  damage  inflicted 
by  the  act  of  self-defence  is  not  out  of  all  proportion  to  the 
danger  averted  thereby  ^ ;  if  the  danger  averted  by  the  alleged 
»et  of  self-defence  was  caused  by  the  default  of  the  person 
acting  in  self-defence  (e.g.  by  the  insufficient  fencing  of  an 
*  Thje  word  *  self-defenc«  *  is  used  as  the  equivalent  of  th©  German  Seiffst- 
vgrtgitHgun^,  though  in  its  literal  sf-nae  it  has  a  somewhat  oarrower  meauiug, 
Tht  OemLan  term  Nohoer  U  applied  in  a  case  coming  under  rulo  (a)  ;  the  term 
I  is  applied  in  a  ease  coming  under  rule  (d)* 
I  All  atta4;k  against  the  property  of  the  person  ooncemed  is  for  this  purpose 
n^  an  nHax:k  dir^^ted  against  him, 

'  >n  :  A  person  who  kills  a  ferocious  dog  attaoking  hiB  own  dog 

[  »ct-  I  self-defence  ;  but  a  person  who  kills  a  valuable  hunter  which 

strayed  from  a  neighbouring  paddock  into  his  garden  to  the  danger  of 

f  bifl  l!ower-beda  is  not  acting  In  lawful  self-defence,  as  the  loss  inflicted  on 

tlM  horae's  owner  b  quite  out  of  proportion  to  the  loss  which  would  have 

Kiuoarxed  by  the  destruction  of  the  flower-beds. 
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enclosure)  he  is  liable  for  the  damage  caused  by  his  act— 
B.G.B.  228. 

b.   Self-help  {SelhsthUlfe). 

A  case  for  self-help  arises  if  the  enforcement  of  a  right  is  in 
danger  of  being  frustrated  or  materially  hindered  by  the  omissioii 
of  immediate  measures  for  its  protection^  and  if  it  is  impoBsiUe  to 
obtain  the  assistance  of  the  public  authorities  with  aofficient 
speed.     In  any  such  case  it  is  not  unlawful : 

(1)  to  take  away^  injure^  or  destroy  a  thing  interfering  with 
the  enforcement  of  the  right ;  (2)  to  restrain  the  liberty  of  the 
person  against  whom  the  right  is  available^  in  so  &r  as  th^e 
is  reasonable  ground  for  suspecting  that  he  intends  to  abscond; 
(3)  to  use  force  for  the  purpose  of  preventing  any  person  from 
resisting  an  act  which  he  is  bound  to  permit  ^ ;  provided :  (a) 
that  the  act  of  self-help  does  not  go  further  than  is  neeessuy 
for  averting  the  threatened  injury  or  loss ;  {b)  that  the  neces- 
sary steps  for  obtaining  the  judicial  assistance  available  under 
the  circumstances  of  the  case  be  taken  forthwith. 

A  person  who  erroneously  ^jssumes  that  an  act  of  self-help  is 
justified  in  any  case  in  which  it  is  not  justified  and  acts  on  sudi 
assumption  is  liable  for  any  damage  caused  thereby^  even  if  the 
mistake  was  not  caused  by  negligence — B.G.B.  229. 

3.   Right  to  Security;   Right  to  Inspect  Thikgs 
AND  Documents 

a.   Bight  to  Security. 

87.  The  right  to  claim  security  for  the  performances  of 
a  duty  or  for  the  safety  of  property,  while  in  the  possession 
of  another  person,  is  accorded  by  the  B.G.B.  in  a  great  variety 
of  cases  (see  for  instance  862,  414,  446  sub  4,  641).  The 
general  rules  on  the  subject  only  regulate  the  manner  in 
which  security  must  be  given  in  any  case  in  which  the  right 
is  exercised.     A  person  required  to  give  security  may  do  so: 

^  Illustrations :  If  a  vendor  refuses  to  deliver  a  specific  thing  purchased 
from  him  the  purchaser  may  take  such  thing  away  by  force  ;  if  a  debtor  ia 
on  the  point  of  leaving  the  country  he  may  be  detained  by  force  ;  if  a  person 
forcibly  resists  a  lessee  who  wishes  to  take  possession  of  the  tenement  let  to 
him  such  resistance  may  be  overcome  by  force.  For  special  instances  in 
which  the  right  of  self-help  is  separately  recognized,  see  211,  813. 
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by  lodging  money  or  negotiable  instruments  with  a  bank 
or  public  anthority  in  accordance  with  the  requirements  of 
State  law;  (2)  by  pledging  government  stock  or  movable 
tiiiiigs^  or  by  mortgaging  immovable  things  situate  in  Germany 
I  in  &T0iir  of  the  person  demanding  security ;  (3)  by  obtaining 
the  guarantee  o£  a  solvent  surety*  The  last-mentioned  mode 
of  giving  security  is  only  permissible  in  the  event  of  the 
other  modes  being  impracticable.  Certain  specified  require- 
tnents  as  to  the  quantum  and  quality  of  the  security  to  be 
given  in  each  case  have  to  be  complied  with.  If  the  value 
of  the  security  becomes  diminished  without  any  default  on  the 
part  of  the  person  for  whose  benefit  it  is  given,  sufficient 
supplementary  security  must  be  supplied — B,G*B.  232-240* 

b.   Bight  to  Inspection  of  Ttiinga  and  Documents. 

Any  person,  having  an  existing  or  possible  right  over  a  thing 
available  against  the  possessor  of  such  things  is  entitled  to  the 
production  of  such  thing,  or  to  permission  to  inspect  it,  if  such 
iBBpeotion  is  of  advantage  to  him. 

A  person  upon  whom  the  inspection  of  a  document  confers  an 
advantage  recognized  by  law  is  entitled  to  claim  its  production 
fiar  the  purpose  of  inspection  in  the  following  cases :  (l)  if  the 
document  was  intended  for  his  benefit;  (2)  if  it  refers  to  any 
obligatory  relation  which  afEects  him;  (3)  if  it  refers  to  any 
ncigotiations  to  which  be  was  a  party. 

The  thing  or  document  of  which  inspection  is  sought  must,  in 
the  absence  of  any  cogent  ground  necessitating  another  arrange- 
ment, be  produced  at  the  place  where  it  is  kept. 

The  risk  and  cost  of  the  production  must  be  borne  by  the 
party  asking  for  inspection;  production  may  be  refused  until 
a  sufficient  advance  is  made  tor  costs  and  security  is  given  in 
respect  of  the  risk— B.G.B.  809-811. 


SECOND  DIVISION 

THE  CREATION,  TRANSFER,   AND  EXTINC- 
TION  OF  RIGHTS 

CHAPTER   I:   GENERAL   STATEMENT 


88.  The  creation,  extinction,  or  transfer  of  a,  right  may  be 
effect L'd  by  a  purely  physical  fact,  or  by  a  manifestation  of  the 
human  will.  The  birth  or  death  of  a  human  beiiigj  the  growth 
of  a  plant,  the  retirement  or  the  adyancement  of  the  sea^  an 
earthquake  and  a  fire,  are  conspicuous  instances  of  physical  facts 
by  reason  of  which  rights  are  created,  transferred,  or  extin- 
guished; the  lapse  of  time  may  also  be  referred  to  as  a  physical 
fact  with  fiimilar  consequences* 

A  manifestation  of  the  human  will  may  be  intended  ki 
create,  transfer,  or  extinguish  a  right  (e.g.  a  gift,  a  sale,  a 
promise,  a  disclaimer,  a  release,  &c.),  or  it  may  create  a  right 
without  intending  to  do  so  (e»  g.  the  utterance  of  a  slanderous 
statement  or  the  infliction  of  a  bodily  injury),  A  manifestation 
of  the  human  will  intended  to  create,  transfer,  or  extinguish  a 
right  recognized  by  law,  is  called  a  Mechiigeschaft  by  the  B.G*B., 
and  will  in  the  course  of  this  treatise  be  referred  to  as  an  act-in- 
the-law. 

The  physical  facts,  other  than  the  lapse  of  time,  by  which 
rights  are  created,  transferred,  or  extinguished  are  more  fitly 
referred  to  in  connexion  with  each  separate  class  of  rights  on 
which  such  facts  exercise  an  influence. 

The  rules  as  to  the  extinction  of  rights  by  lapse  of  time, 
prae^cripUo  extinct iva,  will  be  discussed  in  a  general  manner  (131- 
1 37),  while,  on  the  other  hand,  the  rules  as  to  the  acquisition  of 
rights  by  lapse  of  time  {umcapw),  which  are  applied  exclusively 
in  connexion  with  the  acquisition  of  the  ownership  of  things, 
will  be  separately  referred  to  under  that  head  (329,  330,  334). 
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Tbe  special  rales  affecting  particular  classes  of  acts-in-the-law 
^  be  separately  referred  to  in  the  separate  parts  of  this  treatise^ 
but  the  roles  which  are  equally  applicable  to  all  classes  of  acts 
feqoire  a  general  stat^ment^  which  is  contained  in  the  second 
chapter  of  this  division.  Manifestations  of  the  human  will 
which  are  not  in  the  nature  of  acts-in-the-law  are  not  dealt  with 
Mi  the  general  part  of  the  B.G.B. 


CHAPTER  II:  ACTS-IN-THE-LAW 

1.  Introductory  Observations 

89.  An  act-in-the-law^  as  mentioned  above  (88)^  is  a  mam&B- 
tation  of  the  haman  will  intended  to  create  an  effect  recognized 
by  law.  Such  a  manifestation  may  consist  in  the  use  of  written  or 
spoken  words^  or  in  any  other  outward  act  (e.  g,  the  delivery  of 
a  things  the  occupation  of  land,  &c.) ;  it  may  also  be  of  an  entire^ 
passive  nature  (silence^  deliberate  acquiescence),  but  it  musfc  in 
every  case  furnish  evidence  of  a  clear  intention  on  the  part  of 
the  person  from  whom  it  proceeds.  The  active  or  passive  mini- 
f estation  furnishing  such  evidence  is  called  '  declaration  of  in- 
tention '  (Willenserildrunff), 

An  act-in-the-law  constituted  by  the  declaration  of  intention 
of  one  person  only  (e.  g.  a  notice  to  determine  a  lease,  a  testa- 
mentary disposition)  is  called  ^  unilateral '  {einseitig),  whilst  an  act- 
in-the-law  requiring  concurrent  declarations  of  intention  on  the 
part  of  several  persons  is  called  'an  agreement'  (Vertrag).  The 
declaration  by  which  an  unilateral  act  is  constituted  may  either 
be  one  which  is  not  effective  unless  communicated  to  another 
party  (e.  g.  a  notice),  or  it  may  be  effective  without  communica- 
tion (e.  g.  a  will).  In  the  first  case  it  is  called  '  a  declaration  of 
intention  requiring  communication'  (empfangsbedurftige  WUleu* 
erkldrung). 

An  act-in-the-law  which  is  inoperative  from  the  beginning  is 
called  *  void '  {nicAtig) ;  an  act-in-the-law  which  remains  operative, 
unless  impugned  within  a  specified  time,  is  called  'voidable' 
[an/ecitbar).  The  grounds  which  cause  the  nullity  or  voidability 
of  an  act-in-the-law  belong  to  one  of  the  following  three  classes : 

(1)  Want  of  capacity  in  one  of  the  parties; 

(2)  defects  in  the  declaration  of  intention  (e.g.  non-observance 
of  the  prescribed  form,  discrepancy  between  real  and  apparent 
intention,  unlawful  character  of  the  proposed  transaction ; 

(3)  extraneous  circumstances  (e.  g.  fraud  or  unlawful  threats). 
The  want  of  capacity  of  one  of  the  parties  may  be  remedied 
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ky  the  condtrrence  or  mtification  of  a  third  party,  as  to  which 
coodtrrence  and  ratificatioa  special  rules  are  laid  down  by  the 
B.O.B.— See  below,  94,  129,  130. 

▲  tefamtioci  d  intention  may  be  made  by  a  party  in  person, 
or  by  m  pVBmi  scttiig  as  ag^nt  on  his  behalf «  The  rules  on  this 
ftobj^t  are  g^ven  in  the  B.G.B.  under  the  head  of  rerirelMng 
(ageacf).— See  below,  115-128. 

1%e  operativenese  of  an  aet-in-the-law  may  be  made  dependent 
«ilber  upon  the  performance  of  a  condition  (111)  or  upon  the 
ezpinlioQ  of  a  period  of  time  (114).  In  the  first  case  the  act  is 
cmUed  aa  'act  subject  to  a  condition*  {hedingfe*  BechUgenchafi), 
III  IIm  Mooiid  csase  an  ^act  subject  to  a  stipulation  as  to  time^ 

It  wiD  be  neoesBary  to  discuse  in  greater  detail  the  following 
Mib]«cli  ^— ^<i)  Toid  and  voidable  acts-iD-the-law  ;  {h)  capacity; 
(<r]  modfie  of  declaring  intention  and  deficiencies  in  declarations 
of  inteotioo  ;  (//)  effect  of  fraud  and  unlawful  threats ;  {e)  acts- 
io-tbe-law  snbject  to  conditions  or  stipulations  as  to  time;  (/') 
;  (^)  authorization  and  ratification  (assent)* 


rK  2.  Nullity  op  Acts-in-the-Law 

■  a.   Acta  Void  ah  initio, 

90.  The  expression  '  nullity  \  as  used  in  continental  Codes  and 
textbooks,  is  somewhat  misleading. 
In  Eogliab  law  a  transaction  called  '  void '  is  inoperative  for 
mU  parpoMS  ah  imiiic.  In  French  law,  on  the  other  hand,  there 
Are  coly  very  few  instances  of  nullity  in  which  the  transaction  is 
abaolately  inoperative  ab  initio.  In  most  cases  the  nullity  must 
be  cilablisbed  by  the  order  of  a  Court  made  in  an  action  brought 
ipeeUIy  in  that  behalf  (action  en  nnllite),  and  unless  such  action 
im  broi^ht  within  the  time  limited  for  the  particular  purpose  the 
tniiwirtinn  is  looked  upon  as  valid  (see,  for  instance,  Code  Civil 
Aft*  1304,  as  to  void  agreements).  The  German  expression  here 
iVBdered  by  'void^  has  in  German  law  the  same  meaning  as  the 
oomspooding  English  expression,  except  when  it  is  used  wntb 
neieraice  to  a  marriage  (409). 

The  following  rules  refer  to  acts  which  are  void  under  German 
law: 

(«)  if  any  part  of  an  act  is  void  the  whole  act  is  voidj  nnles9 
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it  may  be  assumed  under  the  circumstances  of  the  case  t 
parties  inteBded  the  valid  part  of  the  contract  to  be  severable 
from  the  invalid  part — B.G.B.  140; 

(b)  if  the  ti-ansaction  intended  by  an  aet-in-the-law  is  void, 
but  the  requirements  for  the  validity  o£  another  transactioB 
which  has  the  same  effect  are  complied  with,  such  other  tmoa- 
action  will  be  allowed  to  take  the  place  of  the  intended 
transaction  if  it  can  be  assumed  tliat  the  substituted  transaction 
would  have  been  intended  by  the  parties,  had  they  known  of  the 
nullity  of  the  intended  transaction  :  (e.  g.  a  contractual  promise 
made  by  an  infant  as  to  the  disposal  of  his  estate  after  his  death, 
made  without  the  concurrence  of  his  statutory  agent,  is  void  &s 
a  promise,  but  if  the  infant  has  attained  the  age  of  sixteen,  and  tlw 
promise  is  made  in  the  form  prescribed  for  a  testamentary  di^ 
jjosition,  the  transaction  would  be  upheld  on  the  infant's  destli 
as  a  testamentary  disposition)^ — B.G.B*  140; 

(c)  an  act  originally  void  but  subsequently  confirmed  in 
valid  manner  by  the  parties  is  deemed  to  have  been  done  at  tb* 
time  of  the  confirmation.     The  obligations  of  the  parties 
an  agreement  confirmed  in  this  manner,  in  the  absence  oE  an 
arrangement  to  the  contrary,  are  deemed  to  have  been  binding 
on  them  as  from  the  original  date — B.G.B.  141, 


an" 


h.    Voidable  Acta. 

^1.  A  voidable  act  is  impugned  by  an  act  of  avoidance,  whielj 
must  be  effected  by  a  declaration  addressed  to  the  l>arty  entitle 
to   notice   of   the    act  of   avoidance,  whom   the    B.G.B. 
Anfecklung^tiegner  (party  subject  to  avoidance). 

The  right  to  avoid  a  voidable  act*in-the-law  is  aooorded  to 
specified  classes  of  persons,  and  available  within  specified  periods 
of  time,  in  accordance  with  rules  kid  down  separately  as  to  ettch 
ease  of  voidability  (see,  for  instance,  as  to  the  effect  of  miatake, 
poit  99).  ■ 

The  following  rules  are  applicable  to  voidable  acts  generally ;   ■ 

(1)  The  confirmation  of  a  voidable  act  by  a  party  entitled  to 
avoid  it  puts  an  end  to  the  voidability,  and  such  confirmation 
may  be  made  informally  even  where  the  act  to  which  it  refers 
was  one  which,  to  he  effective,  was  required  to  be  done  in  a 
prescribed  form — B.G,B,  144  j 
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(2)  if  a  voidable  act  is  BuceefisfuUy  impugned  it  is  deemed 
fajive  been  void  ah  initio ;  a  third  party  aoquiring  a  right 
created  by  a  voidable  act  is,  in  many  cases^  protected  by  special 
ralee  (see  e-  g.  33),  but  these  rule^  are  applied  in  so  far  only  as 
the  party  concerned  is  excusably  ignorant  of  the  voidability  of 
siicli  act^B,G.B,  142  (2). 

3.  Capacity 
a.    General  Statementt^ 
la.  As  mentioned  above  (26),  the  term  Ge^chafhfahigkeit  is 
by  the  B.G,B,  to  denote  capacity  for  acts-in-the-law.     This 
term  is  not  identical  in  meaning  with  the  term  IlamUungrfdhig- 
keit,  which  was  formerly  used  in  German  Codes  (seCj  for  instance, 
Saxon  Code  s,  81),  and  which  inckided  capacity  for  incurring 
liability  in  respect  of  unlawful  acts  (as  to  which  see  285)  as  well 
as  capacity  for  acts-in-the-law. 

Cootineiital  law  deals  with  the  disabilities  caused  by  infancy 
and  other  causes  in  a  manner  which  in  two  respects  materially 
dHfers  from  the  manner  in  which  they  are  treated  by  English 

(1)  According  to  continental  law  each  class,  which  is  sub- 
ject to  any  euch  disability,  comes  under  certain  fixed  rules ; 
acearding  to  English  law  the  rules  depend  upon  the  particular 
daracter  of  the  transaction.  Thus,  under  German  law,  an  infant 
under  the  age  of  seven  is  wholly  incapable^  while  an  infant  over 
that  age  hafi  a  restricted  capacity ;  under  English  law,  on  the 
other  hand,  some  acts  done  by  an  infant  (e.  g.  contracts  for 
necesgaries)  are  not  rendered  invalid  by  reason  of  his  infancy^ 
wbile  in  other  cases  it  depends  upon  the  circumstances  whether 
cuch  an  act  is  void  or  voidable.  Similarly,  a  person  placed  under 
goaidiaiiship  on  the  ground  of  insanity  is  under  German  law' 
incapable  throughout,  whilst  under  English  law  the  act  of  a 
lunatic  so  found  by  inquisition  is  valid  if  done  during  a  lucid 
uitarraL 

(2)  UoderGerman  law  every  person  under  incapacity  or  restricted 

*  Tbe  e»pAci£7  of  a  person  is  determined  by  the  law  of  bis  nationality,  but 
%  foreigner  doing  any  act  in  Germany  which  does  not  affect  foreign  land  or 
mattfiHB  connected  with  family  law  or  th©  law  of  iDberitance^  is  deemed 
H       capttble  for  auch  act,  if  he  would  bo  capable  for  it  under  German  law— E.G* 
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capacity  has  a  'statutory  agent'  {getetzlieher  Vertreter),  being 
either  one  of  his  parents  (441^  444)  or  his  guardian  or  cnrattv 
(460^  461),  who,  except  in  certain  cases  of  a  special  nature^  hai 
power  to  act  on  his  behalf  or  to  sanction  or  ratify  his  acts ;  under 
English  law  the  management  of  the  affidrs  of  a  person  under 
disability  (e.  g.  an  infant  or  a  person  of  unsound  mind)  is  fre* 
quently  very  difficult  owing  to  the  absence  of  an  authorized 
agent  whose  acts  are  binding  on  such  a  person. 

b.   Inoapaoity. 

93.  A  declaration  of  intention  made  by  a  person  under  in- 
capacity is  void — B.G.B.  105  (1) — but,  as  mentioned  above,  the 
statutory  agent  of  any  such  person  has,  as  a  general  rule,  power 
to  act  on  his  behalf.  The  cases  of  a  special  nature  in  whidi 
this  power  cannot  be  exercised,  or  is  subject  to  restrictions,  may 
be  summed  up  as  follows : 

(1)  certain  kinds  of  acts  cannot,  under  any  circumstances^  be 
done  by  an  agent  (e.  g.  the  declaration  required  on  the  solemni- 
zation of  a  marriage  (408) ;  the  execution  of  a  marriage  contract 
providing  for  general  community  of  goods  (417) ;  the  execution 
of  a  testamentary  instrument,  or  the  declaration  taking  its 
place  (486)); 

(2)  the  alienation  of  certain  classes  of  objects  belonging  to  a 
person  under  incapacity  cannot  be  effected  by  his  statutory  agent 
without  the  leave  of  the  Guardianship  Court  or  the  assent  of  a 
supervising  guardian  (441,  446,  461,  463). 

A  declaration  of  intention  made  by  any  person  during  a  state 
of  unconsciousness,  or  during  a  temporary  disturbance  of  the 
mental  faculties,  is  void  in  the  same  way  as  if  the  person 
making  the  declaration  were  permanently  incapable — B.6.B. 
105  (2), 

c.   Bestricted  Capacity. 

94.  As  a  general  rule  a  person  of  restricted  capacity  can  do 
valid  acts  with  the  assent  (129)  of  his  statutory  agent,  and  any 
act  done  without  such  assent  is  invalid,  but  this  rule  is  subject 
to  the  qualifications  and  modifications  shown  by  the  following 
statement,  which  also  deals  with  other  matters  connected  with 
the  same  subject : — 
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(1)  AcU  which  can  le  done  without  s  fain  fort/  agenCs  absent 

The  following  classes  of  acts  can  be  done  by  a  person  of 
restrict^  capacity  without  the  statutory  agent's  assent :  (1)  any 
act  by  which  he  obtains  a  benefit  without  giving  a  quid  p'o  quo ; 
(2)  any  act  done  by  him  in  the  exercise  of  a  trade  carried  on 
with  the  assent  of  the  statntory  agent  and  the  leave  of  the 
Onardianship  Court  (pix)vided  that  it  is  not  an  act  which  in  itself 
T^aires  the  leave  of  the  Guardianship  Court);  (3)  any  act  done 
by  hiJD  in  pursuance  of  a  general  authority  given  by  the  statu - 
tofy  agent  to  enter  into  agreements  for  personal  services  (221), 
pTOTtded  that  the  particular  agreement  is  not  one  of  a  kind 
reqtttring  the  leave  of  the  Guardianship  Court ;  (4)  any  testa- 
mentary disposition  made  by  him  after  having  attained  the  age 
of  sixteen  ye-ars  by  means  of  an  oral  declamtion  before  a  notary 
or  jndicial  officer  (487,  sub  2)^  unless  he  is  under  guardianship 
on  any  ground  other  than  infancy^ — B,G,B.  107^  112^  113, 114, 
2229,  2238  (2),  2247, 

(2)  Acts  a#  to  fchicA  ilatntory  agent's  assent  is  insufficient. 

he  alienation  of  the  classes  of  objects  referred  to  above  (93) 
mle  (2)>  cannot  be  validly  effected  by  a  person  of  restricted 
capacity,  though  assented  to  by  the  statutory  agent,  without 
tbe  leave  of  the  Guardianship  Court,  or  the  assent  of  a  super- 
visiDg  guardian — B.G.B,  1644,  1824. 


(3)  Mode  of  giving  assent. 

The  asbent  may  be  given  by  authorization  or  by  ratification, 
in  accordance  with  the  general  rules  on  the  subject  (129,  130). 
If  the  statutory  agent  of  a  person  of  restricted  capacity  allows 
the  object  required  for  the  performance  of  a  promise  on  the  part 
of  such  person  to  come  into  his  possession,  this  is  deemed 
eq^Talent  to  ratification,  unless  the  object  is  one  which  cannot 
be  alienated  without  the  leave  of  the  Guardianship  Court  or  the 
it  of  a  supcrvisiug  guardian — see  above,  sub  (2) — B.G.B. 
;  110,  1644,  1824. 

^  Ab  to  the  reniinoiation  of  a  right  of  izLheritance  see  479. 
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(4)  Bulesfor  the  protection  of  third  parties. 

The  following  rules  serve  for  the  protection  of  thitd  parties 
dealing  with  persons  of  restricted  capacity : 

(1)  a  party  whose  interests  are  intended  to  be  atEected  bj 
a  unilateral  act  done  by  a  person  of  restricted  capacity  (e.  g.  by 
a  notice  to  determine  a  lease)  may  decline  to  be  bound  by  msk 
act,  unless  the  statutory  agent's  written  authority  is  produced 
to  him^  or  unless  he  has  received  notice  from  the  statutory  agent 
that  he  has  authorized  the  act — B.G.B.  Ill,  114 ; 

(2)  a  party  to  an  agreement  with  a  person  of  restricted  capt- 
city,  entered  upon  by  the  latter  without  his  statutory  ag^t*8 
authorization,  may  require  the  statutory  agent  to  ratify  the  agree- 
ment within  fourteen  days;  if  the  ratification  is  not  declared 
within  that  period  it  is  deemed  to  have  been  refused;  if  the 
restriction  as  to  the  capacity  of  the  person  concerned  is  ronoved 
before  the  expiration  of  the  period  his  ratification  takes  the  place 
of  the  statutory  agent's  ratification — B.G.B.  108,  114 ; 

(3)  if  the  restricted  capacity  of  a  contracting  party  was  unknown 
to  the  other  party,  or  if  it  was  falsely  represented  to  such  other 
party  that  the  required  authorization  had  been  given,  the  party 
misled  by  such  ignorance  or  such  misrepresentation  may^  at  hb 
option,  withdraw  from  the  agreement* — B.G.B.  109,  114. 

4.  Nature  and  Effect  of  Declarations  op  Intention 
a.   Communication  of  Declaration  of  Intention. 

aa.  General  principles. 

05.  The  question  as  to  what  constitutes  the  communication  of 
a  declaration  of  intention  presents  no  difiiculty  when  the  parties 
are  in  the  presence  of  each  other,  but  where  the  declarant  is  at 
a  distance  from  the  addressee  two  doctrines  directly  opposed  to 
one  another  are  possible;  according  to  one,  communication  is 
made  as  soon  as  the  message  containing  the  declaration  is 
dispatched;  according  to  the  other,  it  remains  incomplete  until 
the  message  is  received  by  the  addressee.  The  former  is  called 
the  Ausserungstheorie  (doctrine  of  utterance),  while  the  latter 

'  As  to  the  retroapective  effect  of  an  order  by  which  the  guardianship  over 
an  adult  is  removed  see  B.G.B.  115. 
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U  oUM  thd  Empfan^itkeorie  (doctrine  of  receipt).  There  is  also 
a  tlurd  doctrine  called  the  Fernehmun^Mrarie  (doctrine  of  per- 
i),  aooarding  to  which  the  receipt  of  the  message  id 
Eit  imtesa  ita  contents  have  actually  come  to  the  know- 
ledge of  the  addressee. 

The  rales  of  English  law  relating  to  the  communication  of 
■a  oAff  and  an  acceptance  on  the  formation  of  an  agreement, 
apply  die '  doctrine  of  perception  *  in  respect  of  the  offer,  and 
the  'doeiriiie  of  utterance'  in  respect  of  the  acceptance.  An 
offer  (untees  made  under  seal)  produces  no  effect  whatsoever 
itiklil  it  becomes  known  to  the  offeree;  if  it  is  revoked^  or  if 
become  incapahle  or  dies  before  that  time,  it  can  no 
be  accepted.  On  the  other  hand,  an  acceptance  forwarded 
fcy  tlie  acceptor  in  a  manner  authorized  by  the  offeror,  is 
itncmfil  to  be  duly  communicated  to  the  latter,  though  it  never 
reoehei  him* 

The  preeent  German  law,  on  principle,  adopts  the  ^dot^trine  of 
Tttoeipi'^  but^  as  will  be  seen  from  the  statement  given  below  (96)^ 
tliio  principle  is  not  carried  out  with  complete  conststency  (see 
parliciilarly  rules  (4)-(7), 


to 


bb,  Ruk9  as  io  communication. 

(1)  A  declaration  of  intention  required  to  be  communicated 
person  becomes  effective  at  the  moment  in  which  it 
•och  other  person— B.G.B.  130  (1) ; 

(2)  a  communication  required  to  be  made  to  a  person 
ander  incapacity  or  of  restricted  capacity,  does  not  as  a  general 
rule  become  effective  until  it  reaches  the  statutory  agent  of  such 
person,  but  a  declaration  required  to  be  made  to  a  person 
of  restricted  capacity,  and  intended  exclusively  for  his  benefit,  or 

with  reference  to  an  act  authorized  by  the  statutory  agent, 
e&ctive  as  soon  as  it  reaches  the  person  of  restricted 
eapoeity— B.G.B,  131 ; 

(3)  the  effect  of  a  declaration  is  not  impaired  by  the  fact  that 
tlie  declarant  dies  or  becomes  incapable  before  its  receipt  on 
the  part  of  the  addressee  >— B.aB.  130  (2) ; 

>  In  tho  isaae  of  an  offer  intended  t4>  lead  up  to  an  agreement  ibia  mie  is 
mo<  afiplk^,  if  it  appears  from  the  epeeial  oireumstaJioee  of  the  oaae  that  it^ 
aftpUflaUoii  KviB  not  iuteuded  hy  the  party  making  9Uch  offer — B  O.B,  153, 
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(4)  a  written  declaration  of  intention^  delivered  throngli  tW 
agency  of  the  official  process-server^  in  the  manner  allowed  for 
the  service  of  any  judicial  process^  is  deemed  to  have  ben 
received^  though  not  actually  received  by  the  addressee ;  if  the 
declarant  is  ignorant  of  the  identity  or  whereabouts  of  the 
addressee  the  declaration  may  be  communicated  in  a  manner  co^ 
responding  to  the  service  of  judicial  process  by  public  oitataoo, 
i.  e.  by  notice  on  the  notice-board  of  a  competent  Court,  and 
by  advertisement  in  a  public  journal — ^B.G.B.  182;  C.P.O. 
203-206 ; 

(5)  an  agreement  may  be  concluded  without  the  communicatioQ 
of  the  acceptance  to  the  offeror  if  tacit  acceptance  is  usual  wb 
regards  that  particular  class  of  agreements,  or  if  the  offeror  his 
waived  the  communication  of  the  acceptance;  the  length  of 
the  period  during  which  the  offer  in  such  a  case  remaini 
binding  depends  upon  the  offeror's  expressed  or  implied  intes^ 
tion— B.G.B.  151 ; 

(6)  a  mercantile  trader  (36)  under  the  circumstances  mentionel 
below  is  deemed  to  have  accepted  a  proposal  to  undertake  a  par- 
ticular transaction  for  account  of  another  (231)  unless  he  declinei 
it  immediately  on  receipt  of  the  offer ;  the  rule  is  applied  :  (a)  if 
it  is  part  of  the  trader's  regular  business  to  undertake  trani- 
aetions  of  the  kind  to  which  the  proposal  relates,  and  if  the 
offeror  is  in  regular  business  connexion  with  him;  (b)  if  the 
trader  has  specially  offered  his  services  for  the  particular  kind 
of  business  to  the  person  entrusting  him  with  the  mandate  ^— 
H.G.B.  362, 

Illustration:  A  stockbroker  who  receives  an  order  to  buy  shares 
or  stocks  from  a  regular  client  is  deemed  to  have  undertaken  the 
execution  o£  the  order,  unless  he  declines  it  inmiediately  on 
receipt.  On  the  other  hand,  if  the  order  had  come  from  a  person 
who  was  not  a  regular  client,  or  if  the  order  had  been  to  buy 
coffee  or  cotton,  there  would  be  no  contract  of  agency  between 
him  and  the  person  who  gave  the  order  unless  he  accepted  the 

'  In  the  case  of  a  person  who  is  not  a  mercantile  trader  but  is  publicly 
appointed  for  a  particular  class  of  agency  business  (e.g.  an  auctioneer, 
a  surveyor,  a  solicitor)  or  who  has  publicly  offered  his  services  for  such  class 
of  business,  default  in  the  execution  of  instructions  not  immediately  declined 
gives  rise  to  a  claim  for  damages,  but  no  contract  of  agency  is  formed  in  such 
a  case— B.G.B.  663  ;  RechtsanwaUsordnung  80. 
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^ency  in   the  ordinary  way,  or  unless  lie  liad 
^  his  services  for  the  paHicuiar  kind  of  business  to 

» p&wan  giTiQg  the  order. 

(7)  In  the  cage  of  a  bilateral  mercantile  sale  of  goods  the 
aoiiBt  to  be  given  by  a  pnrehager  who  wishes  to  exercise  his 
f%kt  of  eaocellation  in  respect  of  any  defects  of  quality  (192) 
ii  doemod  duly  communicate  as  soon  as  it  is  forwarded  to 
Om  iraodoi^i  iddiees— H.G.B.  377  (3). 

rl  b.  Form  of  Declaration  of  Intentioa. 

■  (1)  General  ttafement', 

OT*  Under  German^  as  under  Eoglifih  law^  an  act-in -the-Iftw 
IS  ont  required  to  be  done  in  any  jmrticular  form,  unless  it  belon^^fs 
to  m  ipecial  cbas  of  transactions  for  which  a  particular  form  is 
pf«ierib«d  by  rule  of  law,  or  by  a^eement  between  the  parties. 
Wbcff^  DO  such  special  form  is  prescribed^  a  declaration  con- 
ititntiii^  or  forming  part  of  an  act-in-the-law  may  be  made  by 
*|M>k€n  or  written  words,  or  by  means  of  any  other  act  from 
whi^h  the  declarant's  intention  may  be  inferred,  subject  of  course 
to  ih^  above-mentioned  rules  as  to  communication  (95j  96). 
Wbeiv,  however,  a  rule  of  law  or  a  contractual  stipulation 
I«<{istre0  ft  special  form  to  be  observed,  an  act  not  complying 
with  such  requirement  is  void^  unless  (in  the  ease  of  any  con- 
tractual  requirement)    the   contrary    has   been   agreed   upon — 

Under  English  law  three  tinds  of  formalities  maybe  prescribed: 

(a)  writing  under  hand  (Sale  of  Goods  Act  s.  4;    Statute  of 

FErad0S.4;  Bills  of  Exchange  Act  ss.  3,  17  (2));  (b)  writing 

midcr  hand  in  the  presence  of  two  witnesses  (Wills  Act  s.  9) ; 

1^     (c)  the  delivery  of  a  wTiting  under  seal  called  a  deed  (the  last-men- 

^P    tioacd  form  being  required  for  all  contracts  not  supported  by 

^^     ^*aloab1e  consideration,  and  also   for  certain    classes  of  trans- 

actJoRs  supported  by  valuable  consideration — see,  for  instance^ 

Beel  Property  Amendment  Act  1B45  s.  3). 

^K         Under  German  law  there  are  two  principal  kinds  of  form- 

^^     alities,  one  of  a  more,  and  the  other  of  a  less  solemn  kind. 

Certain  classes  of  acts  must  be  authenticated  before  a  judge 

or  public  notary  in  the  manner  described  by  the  German  statutes 
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as  geriehfJiche  oder  notarielle  Bmrkitiuhing,  and  more  particularly 
referred  to  below  sub  (2),  (which  kind  of  authentication  will 
in  the  further  course  of  this  treatise  be  described  as  '  authentica- 
tion  by  public  act  ^) ;   certain   other  classes   of   acts   must  be , 
embodied    in    one    or    more    written    documents   which    must  J 
satisfy  the  requirements  mentioned  below  sub  (3).     The  mo«| 
stringent  form  is  re<|uired  in  the  case  of  transactions  creating 
real  rights  or  affecting  family  relations,  or  rights  of  inheritance 
(see,  for  instance,  310,  416,  428  sub  (2),  479,  487,  506),  the  le» 
stringent  form  is  required  for  certain  kinds  of  transactions  by^ 
which  obligatory  rights  are  created  or  transferred  (208, 269, 390)  ^ 
while  certain  other  classes  of  transactions,  which  may  be  entireljr 
informal  if  they  are  of  a  mercantile  nature,  must  be  evidenoecl 
by  written  documents  if  tliey  are  not  of  a  mercantile  natur© 
(271,  278).     It  will  be  understood  that  any  classes  of  aets-in- 
the-law  refeiTcd  to  in  the  further  course  of  this  treatise  can  be 
done  informally,  unless  the  formal  requirements  are  expressly 
mentioned* 

(2)    Autheniication  by  pullic  act, 

A  public  act  consists  of  one  or  more  declarations  made  before 
a  Judge  or  public  notary^  in  the  presence  of  certain  prescribed 
additional  witnesses,  stating  by  word  of  mouth  the  terma  of  th«  ^ 
transaction  requiring  authentication,  or  confirming  terms  set  outfl 
in  a  written  document  delivered  to  the  officiating  judge  or  notaiy. 
The  act  is  evidenced  by  the  minutes  taken  down  by  the  officiattng 
judge  or  notary,  who  together  with  the  parties  and  the  additional 
witnesses  must  sign  the  same.  If  the  declarations  confirm  the 
terms  of  a  written  document,  such  document  must  be  attached 
to  the  minutes*  As  a  general  nde  State  law  requires  the  minut 
and  all  documents  annexed  thereto  to  be  kept  with  the  officii 
records  of  the  judge  or  notary  before  whom  the  act  is  autbe 
ticated,  the  parties  being  entitled  to  receive  certified  copies.! 
Where  an  agreement  is  required  to  be  authenticated  by  publia 
act  the  offer  and  the  acceptance  may,  as  a  general  rule,  each  be 
effected  by  separate  proceedings,  but  in  some  special  cases  the 
contemporaneous  presence    of  all  the  parties  before  the  same 

^  AcoordiQg  to  PruaMmn  l^w  »  pftrty  who  caq  prove  that  ih«  originiH 
minutes  are  required  for  use  in  any  proceeding  outside  the  Genniui  EmpiPf^ 
nuiy  demand  their  delivery — Prusdan  F.G.G,  44. 
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jud^  or  Qotar}*  ig  required  (see,  far  Jngtance,  327,  416) — B.G.B* 
1»;  P.O.0. 174-177  ;  Prussian  F,aG,  42,  43,  49. 

(8)   Jiml€§  UM  to  dechraiions  required  to  be  made  in  writing. 

The  fuJlowing  rules  are  applicable  to  cases  in  which  writing 
ui  prescribeil  by  rule  of  law :  (1)  a  party  whose  declaration  is 
required  to  be  in  writing'  must  sign  the  document  containiog 
the  decUratian  ;  the  affixing  of  a  mark  in  the  presence  of  a  judge 
or  notary  is  deemed  equivalent  to  the  affixing  of  the  det^arant'a 
ai^oatare ;  (3)  where  in  the  ease  of  an  agreement  the  declaration 
of  €aeh  of  the  parties  is  required  to  be  in  writing  all  the  parties 
affix  their  signatures  to  one  document  setting  out  the 
of  the  agreement^  except  in  a  case  in  which  such  a 
is  made  out  in  a  set  of  several  copies ;  in  the  last^ 
mcoltoiBed  case  it  is  sufficient  for  each  party  to  sign  the  parts 

tlio  set  intended  to  be  kept  by  the  other  parties. 

Wlier©  a  declaration  is  required  to  be  in  writing  by  virtue 
of  any  agreement  between  the  parties  these  rules  are  somewhat 
relaxed ;  a  telegraphic  declaration  of  intention  and  an  agreement 
dEecied  by  an  exchange  of  letters  is  in  such  a  case  deemed  to 
eomply  with  the  requirement  of  a  written  form,  unless  a  contrary 
inteniion  is  shown. 

In  some  cases  in  which  a  declaration  is  required  to  be  in 
writing,  the  iiTiting  is  required  to  be  '  publicly  attested  *  {uffeiU' 
Udk  hj^ull^t).  In  such  a  case  the  signature  of  the  declarant  must 
lie  attested  by  a  public  authority  or  official  competent  for  the 
pitrpoee  under  State  law  or  by  a  public  notary. 

A  dedaration  required  to  be  in  writing  is  deemed  duly  made  if 
made  by  a  public  act  in  the  manner  referred  to  sub  (2) ;  such 
pnblie  act  also  sufficiently  replaces  any  required  public  attesta- 
tioii— B.G.B.  126,  127,  129, 

c.   Discrepancy  between  Heal  and  Apparent  Intention. 

aa.   General  itatement. 

98,  German  law^^ers  have  for  a  long  time  been  divided  between 

two  conflicting    doctrines,   the    doctrine    of    ^  real    intention ' 

*  In  tl»e  emm  of  a  leaae  for  a  period  exceeding  a  year  writing  U  required  on 
llie  part  of  leaser  and  leasee  (SOS),  In  all  other  cases  in  which  writing  in 
prvscHbed  by  rule  of  law  (he  requirement  refers  to  the  declAralian  of  one  of 
lae  laartim  only  (e.  g.  the  surety  (271) ;  the  party  gnLnting  the  annaity  (2^)). 
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{WiUenstheorie)  and  the  doctrine  of  'declared  intebtion'  (Erilar^ 
itngslheorie).  The  siipporters  of  the  former  of  these  raainUin 
that  a  person  cannot  be  really  bound  by  any  expression  of 
intention  which  does  not  rightly  ^ive  effect  to  the  intention 
which  was  in  his  mind,  while  the  adherents  of  the  latter  uphold 
the  rule  which  is  universally  accepted  in  England  '  that  where 
one  by  his  words  or  conduct  causes  another  to  believe  the 
existence  of  a  certain  state  of  things  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  tlie  latter  a  different  state 
of  things  as  existing  at  the  same  time  ^  (Pickard  i\  Sears  (183r) 
6  Ad.  &  E,  469,  474).  Neither  view  has  in  practice  been 
carried  out  with  complete  consistency;  even  the  adherents  ofj 
the  theory  of  ^  real  intention  *  have  always  made  ample  concessi 
to  the  requirements  of  ordinary  intercourse  {VerkehnfhedHifnm)^ 
while  on  the  other  hand  the  advocates  of  the  opposite  doctrinai 
have  been  compelled  to  admit  that  there  are  cases  in  which  the 
real  intention  of  a  party  ought  in  justice  to  prevail  over  his 
apparent  intention.  This  occasional  deviation  from  the  doctriDe 
of  *  declared  intention  ^  also  exists  under  the  rules  of  Engl 
law  and  equity.  The  present  German  law  starts  from 
doctrine  of  real  intention,  but  makes  it  subject  to  so  moD^ 
erccptionsj  and  to  so  many  rules  for  the  protection  of  innocent 
parties^  that  in  the  result  the  difference  between  English  and 
German  law  on  this  subject  is  not  of  much  practical  importance. 

A  discrepancy  between   real  and  apparent  intention  occurs 
[a)  where   the  expression   of  intention  is  not  seriously  meant 
[Ij)  where  the  tenor  of  the  declaration  does  not  express   w! 
is  really  intended  to  be  declared.     The  latter  class  of  cases  is 
generally  dealt  with  under  the  head  of  ^  mistake  *  and  will  be 
discussed  separately  (99). 

The  rules  as  to  the  former  class  of  cases  are  necessary  under 
a  system  starting  from  the  doctrine  of  *  real  intention  *,  but  in 
a  system  like  that  of  English  law,  in  which  the  opposite  doctrine 
prevails,  the  special  rules  stated  below  follow  as  a  direct  resul 
of  the  general  doctrine,  and  consequently  seem  superfluous. 
B.G.B    deals  with  (1)  mental  reservation ;   (2)  fictitious  trani 
actions ;  (3)  declarations  not  intended  to  be  taken  seriously 
the  manner  shown  by  the  following  rules : 
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(1)  A  declaration  of  mtention  is  not  void  on  the  ground  that  the 
deebyrant  in  the  recesses  of  his  mind  does  not  intend  to  he  bound 

'  by  his  expressed  intention^  unless  this   hidden   intention    was 
j  koown  to  the  other  party— B.G.B.  116. 

(2)  A  declaration  of  intention^  which  has  to  he  communicated 
I  to  another^  and  which,  with  the  knowledge  of  such  other,  is 

purvly  fictitiouSj  is  void  for  all  purposes.  If  the  fictitious  trans- 
I  jujtion  ifi  intended  to  effect  a  real  transaction  which  it  conceals 
I  llie  Toles  relating  to  the  real  transaction  are  applied. 

Illustration:  If  a  debt  intended  to  be  assigned  by  way  of 
mortgage  as  security  for  a  loan  is  in  fact  assigned  absolutely, 
the  tnuisaction  as  between  the  assignor  and  the  assignee,  is 
treated  as  a  mortgage^ — B.G.B*  117. 

(3)  A  declaration  of  Intention  which  is  not  intended  to  be  taken 
serioosly,  and  is  made  in  the  expectation  that  the  absence  of 
aeriocis  btention  will  be  detected,  is  void ;  if  the  declaration  was 
6iie  re<|mring  to  be  communicated  to  another  party  such  other 
party^  if  not  guilty  of  negligencCj  is  entitled  to  be  compensated 
for  any  loss  suffered  by  his  reliance  on  the  validity  of  the 
declaration ;  if  the  declaration  was  not  required  to  be  eommuni- 
aated  any  person  relying  on  it,  if  not  guilty  of  negligence  is 
eatitled  to  compensation— B.G.B.  118,  122, 

Ufider  English  law  rule  (1)  would  be  taken  for  granted ;  while 
rule  (2)  IS  applicable  on  the  ground  that  the  intention  of  the 
parties  not  to  be  bound  by  the  apparent  agreement  is  in  reality 
the  feenlt  of  a  supplemental  agreement  of  which  evidence  may 
be  gtTen^  even  where  the  apparent  agreement  is  in  writing  (see, 
for  instance,  Bowes  r.  Foster  2  H,  &  N.  779) ;  rule  (3)  is  not 
applied  under  English  law. 

k 

^^^  bb.    Mistake. 

^^V  (1)    General  ilaiement. 

H       90.  The  rules  of  German  law  as  to  the  effect  of  mistake  differ 
from    the  corresponding   English   rules,   both    as   regards   the 

'  Vh»  B.O.B.  coDtaiDS  a  numb«r  of  proviaionB  which  protect  innocent 

p«7ti60  againtt  the  con>^eqnenoe8  of  the  nullity  of  a  fiotitioUA  tr&ni^aetion  ;  see, 

Ibr  loflCance  176  sub  (3),  383,     An  innocent  party  auffering  Any  1o»h  by  relying 

^  Oil  ih»  geatuneness  of  a  fictitloufl  transaction  would  genorally  be  entitled 

H  lo  oompenAAlion  under  the  rules  as  to  unlawful  acta  ^2S7). 
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extent  of  the  sphere  within  which  mistake  is  admitted  as 
a  ground  of  relief,  and  as  regards  its  effect  when  so  admitted. 
The  sphere  is  much  larger  under  German  law;  on  the  other 
hand  the  effect  does  not  go  as  far  as  it  does  under  English  kw 
in  the  cases  in  which  it  is  a  ground  of  reUef  . 

There  are  two  classes  of  cases  of  so-called  'mistake'  whidi 
must  be  kept  strictly  apart.  In  the  one  class  of  cases  idief 
is  sought  on  the  ground  that  the  declared  intention  does  not 
express  the  real  intention  of  the  declarant  or  declarants;  in 
the  other  class  of  cases  the  relief  is  sought  on  the  ground  that 
the  declarant  when  making  the  declaration  was  under  a  mistaken 
assumption  as  to  certain  facts^  and  that  he  would  not  have  made 
such  declaration  had  he  known  the  true  facts.  In  the  one  dan 
of  cases  the  mistake  refers  to  the  expression  of  the  intentioOi 
in  the  other  to  ihe/orfnation  of  the  intention. 

In  many  English  textbooks  a 'distinction  is  drawn  between 
'  unilateral  mistake '  and  '  common  mistake  \  but  the  cases  whidi 
are  referred  to  as  instances  of  '  common  mistake  *  are  all  casei 
in  which  the  true  intention  of  the  parties,  though  not  completely 
shown  by  the  written  document  purporting  to  embody  the 
agreement  between  them^  may  be  discovered  from  other  written 
documents  or  from  other  sources  of  which  evidence  under  the 
particular  circumstances  is  held  to  be  admissible  (see,  for  instance, 
re  Boulter  4  Ch.  D.  241).^ 

The  principles  applied  in  such  cases  would,  under  German  law, 
be  considered  under  the  head  of  the  interpretation  of  acts- 
in-the-law  (107) ;  common  mistake,  as  such,  is  not  a  ground  of 
relief. 

The  recovery  of  money  paid  under  a  mistake  of  fact,  which 
English  writers  discuss  as  part  of  the  subject  of  '  mistake  ^  is 
under  German  law  dealt  with  in  connexion  with  the  rules  as  to 
unjustified  benefits  (298,  299). 

^  The  case  of  Couturier  v.  Hastie,  which  is  frequently  referred  to  as  aa 
illustration  as  to  the  effect  of  common  mistake,  turns  entirely  on  the  eon- 
struction  of  the  written  document  in  which  the  agreement  was  embodied ; 
see  the  observations  of  Pollock  G.B.  22  L.J.  (Ex.)  97,  101,  and  the  jadgmaat 
of  the  H.L.  25  L.  J.  (Ex.)  258,  254. 
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(2)  MUiake  a#  to  expraaion  of  inieHtion, 

The  rales  of  the  B.G.B.  on  this  subject  are  as  follows ; 

(a)  *  Any  person,  who,  when  declaring  his  intention,  was  under 
a  mistake  as  to  the  tenor  of  his  deelaration^  and  did  not  intend 
to  make  a  declaration  of  such  tenor,  may  avoid  such  declaration 
if  it  may  be  assumed  that  he  would  not  have  made  it  if  he  had 
known  the  true  facts  and  given  reasonable  consideration  to  the 
matter'— B.G.B.  119(1); 

(b)  A  declaration  of  intention,  which  has  been  incorrectly 
trmnsmitted  by  the  person  or  institution  employed  in  its  trans- 
missioDj  may  be  avoided  under  the  same  circumstances  as  a 
declaration  which  is  voidable  under  rnle  (a) — B.G.B.  120, 

A  mistake  of  the  nature  provided  for  by  rule  (a)  is  apt  to 
arise  in  cases  in  which  a  person  accepts  an  offer  or  signs  a  docu- 
ment of  which  he  fails  to  understand  or  migunderstands  the 
efTect;  or  if  he  himself  uses  words  which  have  an  import  not 
known  to  him  when  uttering  them.  English  kw  grants  relief 
in  8ocb  cases  if  the  mistake  arises  through  the  fraud  of  a  third 
party '  (Foster  t\  Mackinnon  L.R.  4  C.P.  704 ;  Lewis  t\  Clay 
67  L.J.  (aB.)  224), 

As  r^ards  wrongly  transmitted  messages  English  law  in 
eStct  arrives  at  the  same  result  as  the  German  rule  (i),  but  the 
Eoglisb  rule  is  based  on  more  logical  reasoning  than  the  German 
nila.  According  to  the  English  rule,  a  wrongly  transmitted 
mamge  is  not  a  declaration  of  intention  of  the  original  sender^ 
and  the  acceptance  of  an  offer  contained  in  such  wrongly 
tnasmitted  message  cannot  therefore  produce  an  agreement 
between  the  sender  and  the  addressee  (Henkel  v,  Pape  L.B.  6 
Ex-  7). 

(3)  Mutake  aa  tajbrtmtion  of  mteniion. 

The  B.G.6.  enacts  that  an  error  as  to  such  characteristics  of 


'  If  the  mtst&ke  arises  through  the  fraud  of  a  party  to  the  same  traniMictioti 
the  relief  ia  grazit«d  on  the  ground  of  fraud  and  not  on  the  ground  of 
tnivtjike.  The  caae  of  Raffles  i\  Wichelhaus  2  H.  &  C.  906,  which  ia  fre- 
quently referred  to  as  illustrating  the  effect  of  mistake,  comes  under  a  different 
head ;  it  was  a  ease  io  which  an  amhiguoua  expression  was  used,  to  which 
aacli  party  gare  a  different  sense,  so  that  no  real  agreement  was  concluded 
between  tSie  piurties. 
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the  other  party,  or  of  the  subject-matter  of  a  transaction^  as  are] 
deemed  essential  in  ordinary  intercouree,  is  to  have  the  same  effect] 
ae  an  error  in  the  tenor  of  the  deelaration— B.G.B.  119  (2). 

This  role  enables  a  vendor  to  rescind  a  sale  if  he  finds  tha(| 
the  other  party  is  less  solvent  that  he  imagined,  and  it  enable  I 
the  parehaser  to  rescind  if  he  finds  that  he  had  over-estiinated 
the  productiveness  of  the  purchased  object,'     But  for  the  safe- 
guards mentioned  below  mb  (4),  such  a  provision  would  produce 
great  hardship. 

Under  English  law  a  mistake  made  by  one  of  the  parties  as  to 
the  qualities  of  the  other  party  or  of  the  subject-matter  of  an 
agreement,  apart  from  questions  of  misrepresentation,  or  expressed  I 
or  implied  special  conditionsj  is  not  a  ground  of  relief. 

(4)  Efeci  of  mkt^ke. 

As  shown  by  the  comparison  of  the  rules,  the  sphere  within 
which  mistake  is  a  ground  of  relief  is  much  larger  in  Oer- 
man  than  in  English  law ;  on  the  other  handj  the  relief  avafl* 
able  under  Qerman  law  on  the  ground  of  mistake  is  of  a 
lefis  far-reaching  kind  than  the  relief  available  under  English 
law.  According  to  English  law  mistake,  where  operative, 
avoids  the  transaction  in  which  it  occurs.  Under  German  law 
the  party  misled  by  the  mistake  has  a  right  of  avoidance,  which 
is  restricted  in  the  following  manner :  {a)  as  mentioned  above 
sub  (2),  it  cannot  be  exercised  unless  the  facts  of  the  case 
warrant  the  conclusion  that  the  party  intending  to  avoid  the  act 
would,  if  he  had  known  the  true  facts  and  given  a  reasonable 
consideration  to  the  matter,  '  not  have  made  the  declaration 
which  he  did  make';  {b)  the  avoidance  must  be  made  without 
culpable  delay  as  soon  as  the  party  claiming  relief  becomes 
aware  of  the  mistake ;  in  any  case  the  right  cannot  be  exercised 
after  the  lapse  of  thirty  years  from  the  date  of  the  declaration  j 
where  the  party  subject  to  avoidance  (91)  is  absent,  the  act  of  avoid- 
ance is  deemed  to  be  effected  by  the  forwarding  of  a  written  notice 
to  his  address — B,G.B.  121;  (c)  if  the  declaration  avoided  by 
the  declarant  was  made  to  a  party  to  whom  it  had  to  be  commu- 
nicated such  other  party,  if  excusably  ignorant  of  the  ground  of 

*  Mistake  is  a  ground  of  relief  apart  from  anj  quostion  aa  to  w&mutty  or, 
ooaditioa  aa  to  qualities. 
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r^iduBcej  is  entitled  to  compensation  for  the  loss  suffered  by  him 

E>y  refifion  of  his  having  acted  on  the  faith  of  the  validity  of  the 

fttion.     In  the  case  of  a  declaration  which  does  not  require 

\t0  be  communicated  to  another  person,  any  third  party  suffering 

by  acting  c^n  the  faith  of  the  validity  of  the  transaction, 

excQfiably  ignorant  of  the  existence  of  the  ground  of  avoid- 

[aiu^,  is  entitled  to  the  corresponding  relief — B.G.B*  122. 

d.   Formation  of  Agreements. 

a  a.   Legal  ejf&ct  of  aff^f, 

100.    Under  English  law  an  offer,  unless  made  under  seal, 

)  is  not  binding  on  the  offeror,  and  can  therefore  be  withdrawn 

mt  any  time  before  it  is  accepted ;  under  German  law  an  offeror, 

I  who  does  not  expressly  declare  that  his  offer  is  not  to  be  binding 

upon  him,  is  bound  by  such  offer  if  it  is  accepted  within  the 

period  of  time  shown   by  the   rules   stated  below;    after  the 

1  expinilion  of  such  period  the  offer  is  deemed  to  be  revoked  in 

the  flune  way  as,  under  English  law,  an  offer  is  deemed  to  be 

rerokad  after  the  lapse  of  a  reasonable  time  (Ramsgate  Hotel 

Company  r,   Montefiore  L,  R.  1  Ex.   109)— B.G.B,  145,   146. 

The  time  within  which  an  offer  must  be  accepted  is  regulated  by 

th&  following  rules : 

(1)  if  the  offeror  has  fixed  a  period  of  time  the  offer  may  be 
aeeepted  within  such  period — B.G,B,  148; 

(2)  if  the  offeror  has  fixed  no  time  an  offer  inter  praesentes  ^ 
iDlist  be  accepted  at  once,  and  an  offer  inter  ab^efiies  must  be 
accepted'  within  the  period  within  which  the  offeror  would, 
onder  ordinary  circumstances,  expect  an  answer — B,G*B-  147. 

Dln^tration :  A  letter  containint^*  an  offer  is  forwarded  on 
Monday  from  Berlin  to  London ;  as  an  offer  made  by  post  may 
in  the  usual  course  of  business  be  accepted  by  post^  and  as  the 
transmission  of  a  letter  between  Berlin  and  London  takes  two 

I  days,  the  offeror  is  bound  until  Friday.  A  telegram  accepting 
th<^  offer  on  Thursday  evening  would  therefore  be  sufficient^  if 
duly  received  by  the  offeror,  and  he  would  be  bound  by  the 
agreement  in  accordance  with  the  offer  even  if  he  withdrew  the 

I  offer  by  a  letter  which  reached  the  offeree  before  he  sent  his 
tciegram.  According  to  English  law  there  would  be  no  contract 
trnder  soch  circumstances. 

*  An  oiler  nuidc  hy  tolephooe  is  deemed  to  be  made  inttr  praeamitB — B.G.B. 

147  (1). 

^  Aj  to  wluU*  constitutes  communication  of  the  acceptanoe  see  96w 


H 


**'  :*•  r- •: 


98 


GENERAL  RULES   OF   LAW 


(3)  If  in  any  case  the  acceptance— through  delay  in 
mission  occurring  in  a  manner  which  ought  to  be  perceived  by 
the  offeror— reaches  the  latter  after  the  expiration  of  the  perio 
fixed  by  rules  (1)  and  (2)  he  remains  bound  notwithstanding  suehl 
delay^  unless^  either  before  or  immediately  after  the  receipt  of  the 
acceptance  he  informs  the  offeree  of  the  fact  that  it  was  not 
received  within  the  required  period^B.G.B.  149. 

Illustration :   If  in  the  case  referred  to  in  the  illustration  of  i 
rule  (2),    tbe   offer  is  accepted  by  a  letter  posted  in  London 
on  Wednesday,  which  does  not  reach  the  offeror  till  Saturday^ 
the   offeror  is  bouncl,   unless  he  writes  at   once  that   the  ac- 
ceptance arrived  too  late, 

(4)  An  acceptance  which  reaches  the  offeror  after  the  erpin- 
tion  of  the  period  fixed  by  rules  (1)  and  (2)  is  deemed  a  iw 
offer  by  the  offeree— B.G.B.  150  (1). 

(5)  An  offer  made  by  any  person  who  bids  at  a  sale  by  anctwfl 
ceases  to  be  binding  as  soon  as  a  higher  bid  is  made^  or  as  soon 
as  the  lot  to  which  the  bid  refers  is  withdrawn  from  the  auction 
— B.G3,  15a 

Under  EngEsh  law  an  offer  may  be  made  by  public  annoone^ 
ment  to  the  world  in  general ;  an  agreement  then  arises  bs  soon 
as  any  ascertained  person  accepts  such  offer.  Under  German 
law^  on  the  other  hand,  an  offer  as  such  must  always  be  mid« 
to  an  ascertained  person.  The  public  promise  of  a  reward 
for  a  specified  act  {^Amlobnng)  is  not  looked  upon  as  aa^ 
offer,  but  as  a  binding  unilateral  promise,  which  must  be  per*^ 
formed  even  in  a  case  in  which  the  party  claiming  the  reward 
at  the  time  of  doing  the  specified  act  was  ignorant  of  the 
promise  (283). 

bb.   What  comfituks  acceptance, 

101.  The  following  rules  relate  to  acceptance  : — 

(1)  an  agreement  is  not  formed  unless  the  offer  is  aooepteJ 
without  modification  or  restriction ;  an  acceptance  by  which  the 
terms  of  the  offer  are  extended,  restricted,  or  otherwise  modified, 
is  deemed  to  be  a  refusal  of  the  original  offer  coupled  with 
a  new  offer— B.G.B.  150  (2); 

(2)  the  parties  must  be  ad  iflem  as  to  all  points  which, 
according  to  the  declaration  of  intention  of  one  or  both  of  the 
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putMtt  mre  to  be  dealt  with  by  the  s^reemeot ;  an  agreement 
at  to  vaj  nohied  points^  though  embodied  in  a  separate  memo- 
imodniDj  is  merely  a  preliminary  negotiation^  and,  in  the  absence 
of  soy  anmDgement  to  the  contrary,  is  not  binding  on  the  parties 
— B.O-B,  154(1)^; 

(3)  an  agreement  intended  to  be  embodied  in  a  formal  docu- 
ment it,  in  the  absence  of  an  arrangement  to  the  contrary, 
not  binding  on  the  parties  before  the  execution  of  such  formal 
docitiii«itr-B.G.B.  154  (2) ; 

(4)  an  agreement  believed  by  the  parties  to  be  complete  on 
aO  pointflj  but  which  is  subsequently  found  to  be  incomplete  as 
to  one  particular  point,  is  inoperative  unless  it  is  nhown  that, 
miliar  Uie  circomstanoes  of  the  case,  the  parties  would  have 
been  wining  to  be  bound  even  if  they  had  been  aware  of  the 
incompleteness — B.G*B,  155* 

e.  EAot  of  megality  and  Immorality, 
aa.  General  sfalewenf, 
lOS.  An  act-in-the*law  is  void,  as  a  general  nile,  if  the  inten- 
tioii  dedared  thereby  infringes  a  legal  prohibition,  or  is  contra 
komsie  m&ree  {j^^en  die  ^ien  SiUen) — B.G.B.  134,  138.  Acts 
Tiofaiting  a  legal  prohibition  may  conveniently  be  referred  to  as 
iUegml  acts,  bat  the  expression  conira  bancs  mores  is  not  correctly 
rendered  by  '  immoral ',  Grossly  immoral  acts  would  no  doubt 
fiaU  nnder  the  description,  but  many  acts  infringing  the  strict 
lawB  of  morality  are  upheld  by  the  Courts,  whilst  on  the  other 
band  many  acts,  which  under  the  particular  circumstances  of 
the  ease  may  not  be  immoral  at  all^  are  repudiated  as  violating 
icmtm  moree.  The  expression,  like  the  English  expression  ^  acts 
agminst  public  policy ',  is  appUed  to  such  classes  of  acts  as  could 
not  be  enforced  by  the  Courts  without  giving  offence  to  public 
feeling  {guae  facta  laedunt  pietafem,  exUtimationem^  verecundiam 
motifmm  ei^  ui  ^eneraliter  dixerimt  eanira  btmos  mores Jinni — ^Big*  28. 
7.  15^  Papiman). 

■  nittflntioii :  A  mantifaciurer  A  offt^rs  his  agency  for  the  sale  of  his 
f«Mid»  to  fi  ;  a  writes  that  he  is  willing  to  accept  the  agency,  if  sutisfactory 
teraia  can  be  arranged  as  to  oommisiiioQ,  allowanoe  for  ei^pensea,  supply  of 
psiltMWS  and  some  other  jioints  ;  A  states  his  terms  as  to  some  of  the  points 
wIMi  B  aecepta.  No  agreement  exists  between  A  and  B^  until  all  the  points 
aMBti0B0d  bj  B  b«Te  been  agreed  upon. 

H  2 
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bb.  Elegal  acts. 
(1)  Generally. 

103.  Any  act-in-the-law^  expressly  prohibited  or  penalized  by 
law,  is  void  on  the  ground  of  illegality^  unless  the  enactment 
containing  the  prohibition  provides  otherwise — B.G.B.  184. 

It  is  immaterial  whether  the  prohibition  arises  under  Lnperial 
law  or  State  law.  Among  prohibited  acts  which  do  not  oome 
within  the  range  of  criminal  law  the  following  may  be  men- 
tioned :  (1)  any  agreement  for  compound  interest  which  does  not 
belong  to  one  of  the  excepted  classes  (106) ;  (2)  any  gaining 
transaction  (265) ;  (8)  any  agreement  protecting  a  person  against 
liability  for  his  own  wilful  de&ult  (148);  (4)  any  agreement  not 
belonging  to  one  of  the  excepted  classes^  dealing  with  a  right 
expected  to  arise  on  the  death  of  a  living  person — B.6.B.  812. 

(2)  Statutory  or  judicial  restraints  on  alienation. 

104.  Among  acts  prohibited  by  law  the  alienation  of  objects 
which  the  law  declares  inalienable  ^  is  dealt  with  in  an  excep- 
tional manner ;  where  a  restraint  on  alienation  is  imposed  in  tlie 
public  interest^  a  disposition  disregarding  such  restraint  is  in- 
operative, but  where  the  restraint  is  imposed  exclusively  far 
the  protection  of  any  particular  parties^^  an  act  disr^^rding  the 
restraint  is  inoperative  only  as  between  the  party  subject  to 
the  restraint  and  the  parties  for  whose  protection  the  restiaint 
is  imposed ;  a  third  party  dealing  with  the  person  subject  to  the 
restraint  is  in  the  same  position  as  a  purchaser  buying  a  movaUe 

^  A  restraint  on  alienation  imposed  by  an  act  of  the  parties,  like  the 
restraint  on  anticipation  of  a  married  woman's  income  commonly  inaeited 
in  English  marriage  settlements,  has  no  direct  operation  under  German 
law.  A  disposition  disregarding  the  restraint  is  valid,  but  the  party  ditr^ 
garding  it  is  liable  in  damages  to  any  person  prejudiced  thereby — ^B.G.B.  117. 

^  Among  the  statutory  restraints  on  alienation  the  prohibition  of  the  sale 
or  mortgage  of  any  rights  which  are  incapable  of  attachment  by  a  judgmeat 
creditor  (e.  g.  a  workman^s  rights  to  wages,  an  official's  rights  to  salaries  and 
pensions)  and  the  restrictions  imposed  upon  bankrupts — B.G.B.  400,  1274 
(2) ;  K.O.  6,  7 — are  the  most  important.  These  restraints,  as  well  as  the 
restraints  imposed  by  judicial  order — ^which  by  yirtue  of  B.G.B.  186  are 
deemed  equivalent  to  restraints  imposed  by  law — are  imposed  for  the  pro- 
tection of  particular  persons  only.  The  principal  example  of  a  restraint 
imposed  in  the  public  interest  is  the  restraint  imposed  in  certain  events 
upon  the  alienation  of  the  property  of  a  person  accused  of  crime  after  the 
exercise  of  the  powers  of  seizui'e  exercisable  by  the  State  authorities. 
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thing   from   a   vendor  with  a   defective  title   (333) — B.G.B. 
134^186,  K.O.  13. 

cc,  AcU  'contra  lonos  more^\ 

10§.  The  expression  confra  lono9  mores  {^egm  die  giUen  SiUen) 
is  not  defined  by  the  B.G.B.  Some  of  the  acts  which  formerly 
werv  held  void^  as  being  contra  hono^  viore^^  are  now  expressly 
prohibited^  but  as  re^rds  acts  not  expressly  prohibited  the  rules 
established  by  the  decisions  under  the  old  law  will  probably  be 
maintained. 

The  following  classes  of  acts  will  probably  continue  to  be  held 
void  on  the  ground  that  they  are  confra  donos  moreg  : 

(1)  any  act  by  which  a  right  of  custody  or  control  or  cohabi- 
tation arising  under  family  law  is  waived  (e*  g*  an  agreement 
for  perpetual  separation  between  husband  and  wife — Serffferfi 
Artkiv  voK  24  p*  373;  an  agreement  by  which  a  father  binds 
htmfielf  to  allow  his  child  to  be  educated  by  another  person — R.G, 
vol,  10  p,  114); 

(2)  any  act  by  which  a  permanent  restraint  is  imposed  on 
(see  Prussian  Code  L  4  s.  10)  j 

any  act  permanently  restricting  the  disposing  capacity  of 
the  person  concerned  (e.  g.  a  voluntary  settlement  by  which  the 
I  oettlor  deprives  himself  of  the  control  of  his  whole  fortune — 
R.G.  voL  4  p,  162) ;       , 

(4)  any  act  by  which  the  earning  capacity  of  any  person  is 
nndnly  hampered  ^ ; 

'  Tbe  mjgftiis  to  agreements  in  restraint  of  trade  Iaiddo^%ni  by  the  German 
Oovits  An  simiUr  to  those  upheld  by  the  English  Courts.  An  agreement 
i  not  ta  oompetc  in  the  trade  of  another  must  be  limited  either  as  to  time  or 
I  a»  to  0pajeet,  but  the  question  as  to  thc^  extent  of  the  limits  Is  one  which 
depends  upon  the  circum stances  of  the  particular  caae^  the  leading  principle 
being  ilLat  the  limits  must  not  exceed  whAt  is  rejisonably  necessary  for  the  pro- 
Inotlon  of  th«  oorenantee  (as  to  English  law  se«  Nordenfolt  v.  Mfudm,  Ibc.  Co. 
(18IHj  A.C.  53&-^  to  German  law  RG.  vol.  31  p.  »7,  vol.  47  p.  288). 
8piN!ift]  rules  are  laid  down  by  H.G.B,  74-7»l  as  to  agreements  in  restraint  of 
tmdtt  between  mercantile  clerks  and  apprentices  and  their  employers.  Such  an 
agresoieat  is  void  if  made  during  the  infancy  of  the  clerk  or  apprentice  not- 
vritbfliajiding  the  assent  of  the  statutory  agent  ;  it  may  not  extend  over 
m  time  exceeding  three  years  from  the  date  at  which  the  clerk  or  apprentice 
lesves  the  employer's  service,  and  must  otherwise  be  reasonably  limited  as  to 
time,  ipace,  and  the  kinds  of  business  which  are  forbidden.  An  agreement 
traoiigresaifig  «uch  lim^ita  is  not  void  altogether  but  valid  pro  tanto  within  the 
sttthorized  limits.    See  also  171  Note  L 
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(5)  any  act  aiming  at  the  promotion  of  sexual  immorality  hj 
direct  or  indirect  means  (e.  g,  tlie  letting  of  a  house  for  inmioal 
purposes  ).- 

It  will  be  seen  that  on  the  whole  the  prohibitionB  of  Germ&a 
law  are  similar  to  those  of  English  law.     Separation  agreements 
and  voluntary  settlements  of  the  whole  of  a  person's  property] 
(subject  to  the  restrictions  imposed  l»y  the  Statute  of  Elizabeth  ] 
and  the  Bankmptey  Act)  are  valid  under   Englieh   law,  but ' 
invalid  under  German  law.     On  the  other  hand,  the  mles  u  to 
champerty  and  maintenance  are  unknown  to  German  law. 

dd.   Umrioui  TransactionB  and  Undue  Influence. 
(1)  General  Hatemeni, 

106.  Among  acts-in-the-law  which  are  void  on  the  groimdot 
being  contra  hono^  mores,  the  B.G.B.  specially  singles  out  some 
which  may  be  described  as  '  usurious  \  taking  the  word  in  i 
somewhat  extended  sense,  and  other  transactions  which  in  Eogland 
are  dealt  with  as  acts  done  under  undue  influence. 

Under  the  old  German  usury  law  no  claim  for  intend 
exceeding  a  certain  rate  was  enforceable.  In  the  countiks 
subject  to  the  Roman  law  certain  particular  evasions  of  tie 
usury  laws  were  voidable  on  the  ground  of  /aesio  etiormie ;  more- 
over the  Lex  Anadaeiana,  which  was  directed  against  the  pnithafle 
of  money  claims  below  their  real  value,  and  corresponded  in  i 
certain  measure  to  the  English  equitable  rule  as  to  the  porchjise 
of  reversionary  interests  at  an  imder value,  protected  improvi- 
dent persons  against  those  who  wished  to  take  advantage  of 
their  necessitous  condition. 

The  reaction  of  opinion,  which  in  England  led  to  the  repetl 
of  the  usury  laws,  and  to  the  enactment  of  the  statut-e  dealing 
with  sales  of  reversionary  interests  (31  &  32  Vict.  c.  4),  leij 
to  corresponding  results  in  Germany.     The  maximum  rate 
interest  was  in  the  first  instance  abolished  in  respect  of  1 
made  to  mercantile   traders   (old    H.G.B.   art.  292),   and 
abolition  was  made  general  by  a  statute  of  the  North  German 
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*  The  €^rmaii  Iaw  does  not  go  as  far  in  this  respect  u  English  Uw. 
8ftl«  of  ornaments  iutc^nded  to  tie  given  to  a  prostitnie  by  a  jt^weller  urn 
of  the  destination  of  the  ornaments  is  not  a  transaction  ce/nlra  bam 
(J8t^ffisrt*s  Atthiv  vol.  40  Nr.  238— compare  Pearce  v.  Brooks  L.E.  1  Ex.  SIS). 
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edei^tion  passed  in  1867,  and  subsequently  extended  to  the 
bole  Empire^  Soon  afterwards  the  pendulum  began  to  swing 
in  tbe  opposite  direction.  In  England  the  reaction  only  led  to 
the  Moneylenders  Act  of  1900,  which  enables  the  Cooits  in  the 
caae  of  lo^ns  made  by  moneylenders  to  reduce  excessive  rates  of 
intefest ;  but  German  modem  law  has  gone  much  further.  The 
amendments  of  the  German  Criminal  Code,  introduced  in  1880 
mud  \H93j  impose  criminal  puuiBfament^  on  a  certain  class  of 
tzmnsactions  of  a  usurious  nature^  and  render  such  transactions 
▼Old*  The  section  as  to  the  civil  effects  of  usurious  transactions 
is  DOW  repealed  by  E.G.  47,  and  the  whole  matter  is  regiilated 
by  B*G.B.  138  (2).  This  suh-section  provide  for  the  nullity 
of  'any  act-in -the-Iaw  by  which  a  person,  by  taking  advantage 
of  the  necessitous  condition,  improvidence,  or  inexperience  of 
another  person,  obtains  from  such  other  person  in  his  own  favour, 
or  in  fiivour  of  a  third  person,  pecuniary  advantages,  the  value  of 
which  exceeds  the  value  of  the  consideration  for  which  they  are 
given  or  promised,  to  such  an  extent  that  they  are,  under  the 
special  ciiciunstanees  of  the  c?ase,  conspicuously  out  of  propor- 
tion to  such  consideration^.  It  will  be  seen  that  this  covers 
ail  the  cases  to  which  the  English  Moneylenders  Act  is  applicable, 
as  well  as  many  of  the  cases  coming  under  the  rules  as  to 
nudne  influence. 

As  regards  transactions  which  arc  usurious  in  the  narrower 
sense  of  the  word,  the  prohibition  of  excessive  advantages  applies 
to  every  person,  whether  a  pi-ofessional  moneylender  or  other* 
wise,  and  the  relief,  to  which  the  moneylender^s  victim  is 
entitled,  is  not  merely  the  rectiiieation  of  the  terms  of  the 
baz^in^  but  a  jndicial  declaration  of  the  complete  nnUity  of 
the  txmnsaction.  This  does  not,  however^  mean  that  the  borrower 
may  retain  the  amount  of  a  loan  actuaUy  received,  as  the  opera- 
tiom  of  the  rales  as  to  *  unjustified  benefits  '  (298)  would  obviate 
a  result 
The  nullity  of  acts  done  under  undue  influence  is  dependent 
on  tlie  presence  of  an  objective  and  of  a  subjective  element. 
The  objective  element  is  the  excessive  undervalue  of  the  con- 
eidecation,  which,  as  under  modem  English  law^  is  not  in  itself 
a  gromsd  of  nullity.  The  subjective  element  is  under  German 
law  presumed  from  the  necessitous  condition^  or  the  improvidence^ 


104  GENERAL   RULES  OF   LAW 

or  the  inexperience  of  the  person  acting  under  undue  inflwenM^ 
whilst  under  English  law  inexperience  alone^  or  the  &ct  that  tti 
parties  stand  in  confidential  relation  to  each  other^  is  taken  into 
consideration.  Undue  influence^  without  the  objective  ingredknt 
of  undervalue^  is  not  a  ground  of  nullity  under  Oerman  liw; 
whilst  under  English  law  cases  may  occur  in  which  a  transactm 
is  set  aside  on  the  ground  of  undue  influence,  even  wh&e  iM 
excessive  advantages  have  been  derived  thereunder  by  the  other 
party. 

(2)  Eules  as  to  Interest, 

The  following  special  rules  as  to  interest  require  to  be  man- 
tioned : 

(a)  an  agreement  for  the  payment  of  compound  interest  k 
invalid  except  that :  (ad)  a  savings  bank  or  other  bank  niij 
agree  to  pay  interest  on  interest  not  withdrawn  by  a  depositor; 
(bb)  where  any  person  keeps  a  continuous  debtor  and  creditor 
account  with  a  mercantile  trader^  a  balance  being  struck  at 
regular  intervals^  interest  is  payable  on  such  balance^  whether 
including  interest  or  otherwise — B.G.B.  248  ;  H.G.B.  356  (1) ; 

(b)  where  money  is  lent  at  a  rate  of  interest  exceeding  6  per 
cent,  per  annum,  otherwise  than  on  the  security  of  a  dd)entiire 
payable  to  bearer,  the  debtor  may  at  any  time^  notwithstanding 
any  stipulation  to  the  contrary,  repay  the  sum  owing  to  him, 
provided  that  he  has  six  months  previously  given  notice  to  the 
creditor  of  his  intention  in  that  behalf — B.G.B.  247. 

5.  Interpretation  of  Acts-in-the-law 
a.  General  Rules. 

107.  The  B.G.B.  contains  the  following  express  general  rules 
as  to  the  interpretation  of  acts-in-the-law : — (a)  'where  a  declara- 
tion of  intention  has  to  be  interpreted^  the  real  meaning  of  the 
act  of  volition  must  be  inquired  into^  without  attaching  imdue 
importance  to  the  literal  meaning  of  the  expression  of  inten- 
tion ' — B.G.B.  133  ;  (b)  agreements  must  be  interpreted  in 
accordance  with  the  requirements  of  good  faith^  having  regaad 
to  business  usage — B.G.B.  157.  The  second  rule  is^  in  the  case 
of  dealings  between  mercantile  traders^  supplemented  by  the 
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{mmaiton  of  H«0«B.  346^  to  the  effect  that  as  between  sucli 
poions  lUl  sets  amd  omisnoiis  miift  be  interpreted  with  reference 
W  OMPeaiitile  usage. 

With  rafefmoe  to  the  first  nJe,  it  should  be  borne  in  mind 
Uiat  th»  wmd»  *  real  meaning '  do  not  in  this  case  refer  to  the 
*  real  ^  aa  oppoeed  to  the  '  apparent '  intention,  but  to  such  real 
iotaitioii  as  KDa/i  by  means  of  a  reas^mable  interpretation  of  the 
d^hratJOiit  be  gathered  from  the  latter.  Where  there  is  a 
djacnpucjr  between  the  real  and  apparent  intention,  a  party 
lamy  be  eotitled  to  avoid  the  aet^  on  the  c^^round  of  mistake 
(sae  09) ;  but  the  rule  now  under  discussion  is  applicable  where 
tfae  act  is  to  be  upheld  in  aecordanoe  with  the  proper  interpreta- 
tiflli  €f  tba  declaration  relating  to  it^  having  regard  to  the  context 
or  lo  tho  surrounding  circiunstances.  If  a  contractor  on  the 
Slal  December,  19(H|  starts  the  building  of  a  large  warehouse, 
wbich  he  agrees  to  complete  on  the  31st  December,  1905,  and  the 
Sift  Jaaoary,  1905^  is  inserted  into  the  agreement  through  a 
copying  mistake^  no  question  arises  as  toavoiding  the  agreement  on 
the  gfoiind  of  mistake.  The  literal  interpretation  of  the  written 
agfeement  in  such  a  case  is  not  in  accordance  with  the  evident 
ratoition  of  the  parties,  both  of  whom  must  of  coiu-se  have 
known  that  the  date  inserted  by  the  copyist  could  not  possibly 
be  the  date  agreed  upon,  and  therefore  the  intention  of  the 
pttfties  must  be  ascertained  from  other  sources.  In  England  the 
rate  of  interpretation  under  discussion  is  applied  by  Courts  of 
£<}itity  on  applications  for  the  rectification  of  deeds  (see  Bonhote 
r*  Henderson  (1895)  1  Ch.  742,  2  Ch.  202),  and  generaUy  in  the 
fusft  elaseed  under  the  head  of '  mistake  common  to  both  parties  \ 

The  second  rule  carries  out  the  same  principle  as  the  first  nde, 
with  particular  reference  to  agreements.  The  appeal  to  good 
Utb  sbova  that,  in  the  eases  to  which  the  rule  is  to  be  applied, 
the  poftieB  are  assumed  to  be  well  aware  of  the  fact  that  a  literal 
interpf^etation  of  the  words  used  by  them  would  not  carry  out 
the  bargain  which  they  had  in  view  when  entering  upon  the 
■giesiiiept. 

The  reference  to  custom  is  only  a  particular  application  of  the 
gMSfml  principle.  Where  sp4.^ial  modest  of  expression  have, 
ill  a  particular  trade  or  among  a  {mrticular  class  of  people, 
a  meantsg  different  from  the  ordinary  meaning,  it  would  clearly 
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be  against  good  faith^  in  the  case  of  an  agreement  betwec^^ 

persons  accustomed  to  use  such  special  meaning,  to  assert  tk^ 
the  ordinary  meaning  was  intended. 

The  genera!  rules  as  to  the  interpretation  of  acts-in-the-Uw 
are  supplemented  by  the  rules  referred  to  below — 144  to  147— 
as  to  the  manner  in  which  obligatory  duties  have  to  be  canied 
outj   in   the   absence  of  e:xpre6S  agreement   on  any  particaht  i 
iioint. 

The  special  niles  aa  to  the  computation  of  time  stated  ia  i 
next  following  paragraph,  are  also  in  the  nature  of  rulrt 
interpretation. 

German  law  has  not  as  yet  availed  itself  of  the  device,  which 
has  with  gr^t  advantage  been  introduced  in  England,  of  ^ving 
a  statutory  meaning  to  certain  expressions  commonly  u^  in 
legal  documents  (see  for  instance  Conveyancing  Act  1881 
ss.  7-9),  except  in  so  far  as  certain  expressions  applied  to  ceitaifl 
kinds  of  matrimonial  contractual  arrangements  (such  as  *  genenl 
community  of  goods ',  '  community  of  income  and  profits  *,  and 
*  community  of  movables '  )  have  the  meaning  given  to  than 
respectively  by  B.G.B,  1437-1518,  1519-1548  (416).  and 
1549-1557. 

b*  Boles  as  to  Computation  of  Time. 
108.  The  B.G*B.  contains  a  series  of  rules  on  this  subjeet,' 
whichj  in  the  absence  of  express  provisions  to  the  contrary,  are 
to  be  appUed  to  the  interpretation  of   all  Imperial  and  local 
statutes,    judicial    orders,    and    acts-in-the-law* — B.G.B. 
They  provide  as  follows : 

aa.  An  to  the  beginning  of  a  period, 

(1)  If  a  period  begins  on  the  happening  of  any  event,  or  1 
doing  of  any  act,  then,  subject  to  the  exceptions  stated  sub  ( 
the  day  on  which  the  event  happens,  or  on  which  the  act  is  done, 
is  not  included  in  the  computation  of  the  period^B*G.B.  187  (l)-j 

Illustration  :  A  contract  for  services  is  terminable  fourteen  day 
after  notice.    The  notice  is  given  on  the  10th  April ;  theHfour 
days  nm  from  the  11th  April;  a  promise  to  pay  three  montli 
after  date,  means  three  months  after  the  act  of  promise ;  ther 
fore  the  date  on  which  the  promise  is  made  is  not  included  in 
the  computation. 
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(9)  If  wf  period  is  to  commence  on  a  given  day,  such  day  is 
iiidiided  in  the  computation— B.G.E.  187  (2)* 

P  Uitfti&tion  :    A  courier  is  engaged  for  three  months  from  the 

lit  JwaoBTy — ^the  let  Janu&ry  is  included  in  the  period.  The 
same  rale  i^  also  applicable  to  the  calculation  of  a  person^g  age ; 
thmi  h  to  saj,  the  day  of  birth  is  included  in  the  computation ; 
m  peftOQ  bom  on  the  1st  January  completer  each  year  of  his  life 
on  tht  Slst  December. 

r"  bk  As  to  the  end  of  a  period, 

(1 )  A  period  described  by  a  number  of  days  ends  with  the  end 
of  tlie  last  day— B.G.B.  188  (1). 
Ilhistration :  In  the  illtietration  given  to  rule  aa.  (1)  the  period 
of  aerrioe  ends  at  the  end  of  the  24th  April,  but  under  the  effect 
of  nJt  ••.  (2)  a  person  bom  on  the  10th  April  completes  his  four- 
leeolli  day  at  the  end  of  the  23rd  April. 

•  (2)  A  period  described  by  weeks,  months,  years,  or  paiis  of 
A  year,  in  a  ease  coming  under  rule  aa«  (1),  ends  at  the  last 
monent  of  the  week-day  or  monthly  date  on  which  the  event 
or  act  from  which  the  period  runs,  happened,  or  was  done ;  in 
m  eaae  coming  under  rale  aa,  (2)  it  ends  at  the  last  moment 
of  the  week-day  or  monthly  date  preceding  the  week-day  or 
fDaDtUy  date  at  which  the  period  began  to  nm  —  B«G«6. 
188(2)* 

mustration :  Under  B.G.B,  2  a  ]>erson  comes  of  age  on  the  com- 
jiletioii  of  his  twenty-first  year ;  therefore  a  person  bom  on  the 
30tli  July,  1883,  comes  of  age  at  the  last  moment  of  the  29th 
Jnlyj  1904.  Under  English  law  the  rule  as  to  the  attainment  of 
mjority  is  the  same  as  in  German  law,  but  as  rights  are  always 
datftnod  to  exist  from  the  first  moment  of  the  day  on  which  they 
•o^itej  the  person  in  (question  would,  if  he  came  under  English 
law,  be  deemed  to  have  attained  his  majority  at  ihefrH  moment 
of  Ike  29th  July, 

(8)  Wbere  a  period  is  described  by  months,  and  where  the  day 
of  the  month  at  which,  according  to  the  computation  directed  by 
role  (2),  the  |)eriod  would  end,  is  non-existent  in  the  particular 
month,  the  period  comes  to  an  end  at  the  last  moment  of  the  last 
day  of  soeh  month  (e.g.  if  a  bouse  is  let  for  two  months  from  the 
Ift  January,  the  tenancy  comes  to  an  end  on  the  28th  February 
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in  an  ordinary  year,  and  on  the  29th  February  in  a  leap-year)— 
B.G.B.  188  (3). 

The  authors  of  the  B.G.B.  seem  to  have  overlooked  the  possi- 
bility of  a  period  described  by  years  ending  on  a  non-ezigtb; 
monthly  date  (e.  g.  a  yearly  notice  given  on  the  29th  Fehmij, 
1904). 

cc.  Extension  of  a  period. 

Where  a  period  is  extended  by  the  addition  of  a  new  period, 
the  new  period  begins  to  run  from  the  moment  at  which  tlie 
original  period  ends — B.G.B.  190. 

dd.  Date /ailing  on  a  holiday. 

If  the  day  on  which  an  act  has  to  be  done  is  a  Sunday  or 
public  holiday^  the  business  day  next  succeeding  such  Sunday  or 
holiday  takes  its  place— B.G.B.  193.  (Under  English  law  tlM 
next  preceding  business  day  generally  takes  the  place  of  the  day 
originally  fixed ;  but  see  Bills  of  Exchange  Act  1882  s.  14  (1).) 

ee.  Mode  of  reckoning  portions  of  yearSy  montis,  ^c. 

A  half-yearly  period  is  taken  as  equal  to  six  calendar  montiia, 
a  quarterly  period  as  equal  to  three  months^  a  half-monthly 
period  as  equal  to  fifteen  days ;  the  half -monthly  period^  if  it  hii 
to  be  reckoned  in  combination  with  a  period  of  one  or  sevend 
months^   is  taken   as  coming   at    the   end   of   such   period— 
B.G.B.  189.     If  a  period  described  by  months  or  years  is  not 
continuous^  the  month  is  reckoned  at  thirty  days  and  the  year  it 
365  days  (e.  g.  if  a  person  having  a  right  to  be  away  from  his 
work  for  a  maximum  period  of  two  months  in  the  year,  takoB 
the  whole  of  January  for  the  first  part  of  his  holiday,  and^takes 
the  remainder  of  his  holiday  in  July,  he  is  not  entitled  to  take 
more    than    twenty-nine    days   in   July) — B.G.B.    191.      The 
expression  ^  beginning  of  the  month '  means  the  first,  '  middle ' 
the    fifteenth,    and    ^  end '    the    last    day    of    the    month — 
B.G.B.  192. 

In  the  case  of  any  mercantile  transaction  (36)  the  expression 
'  eight  days '  means  what  it  says — H.G.B.  859  (2)  ;  but  in  all 
other  cases  the  expression,  according  to  the  meaning  given  to  it 
in  ordinary  German  language,  means  seven  days  only. 
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•.    Ml»KPRESBNTATIOy,    FrAUD,    AND    UNLAWFUL  ThUATS 

a.   Mitrepresentation  and  Fraud. 

\Q9.  In  English  law  a  transaction,  induced  by  innocent  mis- 
leyiWfituHoD,  may  be  set  aside  under  the  rules  on  the  subject 
by  the  Courts  of  Equity,  No  corresponding  right 
i  in  Qertnan  law.  A  person  is  not  entitled  to  relief  against 
set  induced  by  misrepresentation,  unless  the  misrepresentation 
isteiidad  to  deceive  {arglMge  Tduschtmtj),  Fraudulent 
misrepresentation  may  in  some  cases  consist  in  the  non-disclosure 
of  msleriml  &cts.  German  law  does  not^  like  English  law, 
stngls  out  special  transactions  as  acts  ubcrrimae  Jidei,  but 
ditemiinag^  according  to  the  circumstances  of  each  particular 
whether  non-disclosure  is  fraudulent  or  not. 
An  sct-in-the-law  which  is  induced  by  a  misrepresentation 
to  deceive^  is  voidable  at  the  option  of  the  party 
-B.G.B.  123  (1). 
Tins  fraudulent  misrepresentation  of  a  third  party  does  not 
SDltllt  the  party  deceived  by  it  to  avoid  the  act  induced  by  it, 
eseipl  in  a  case  where  the  declaration  of  intention  constituting 
fndi  set  IS  required  to  be  communicated  to  another.  In  such 
s  esse  the  act  is  voidable  altogether  if  the  party  to  whom  the 
dselsmtion  has  to  be  communicated  is  aware^  or  by  the  application 
of  proper  care  would  have  become  aware,  of  the  misrepresentation ; 
otherwise  it  is  only  voidable  as  against  any  person  deriving  a  right 
noder  the  act  with  knowledge,  or  imputed  knowledge,  of  the  mis- 
fcpcnentation— B.G.B<  123. 

lOoatration :  A,  who  is  falsely  told  by  D  that  B  has  a  valid 
pslent  for  an  invention,  makes  an  agreement  with  H  for  the 
pnreltsse  of  this  patent  (B  not  assuming  any  responsibility 
for  its  vididity),  and  for  the  employment  of  C  as  manager  of  a 
bnsinen  to  work  the  patent  (see  141).  If  ^  is  aware,  or  by 
the  application  of  proper  care  would  have  become  aware^  of  the 
invalidity  of  the  patent,  the  agreement  is  voidable  altogether ; 
if  B  excusably  believes  that  the  patent  is  valid^  but  C  is  aware 
of  the  invalidity,  the  right  derived  by  B  under  the  agreement  is 
not  forfeited  on  that  ground,  but  the  agreement  may  be  avoided 
in  so  for  as  C  derives  any  right  thereunder.  B's  right  may, 
kowcver,  be  defeasible  on  the  ground  of  mistake  (99). 

The  right  to  avoid  an  act-in-the-law,  voidable  by  rea^n  of 
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fraudulent  miBrepresentation,  is  barred  by  the  lapse  of  one  yetr 
from  the  date  of  the  discovery  of  the  misrepresentation,  and 
cannot  in  any  case  be  ezereised  after  the  lapse  of  thirty  yeiii 
from  the  date  of  the  act— B,G.B.  124. 

Under  English  law  an  a^^reement  induced  by  the  fraud  of 
a  third  party  is  not  voidable  or  void  on  the  ground  of  mi^ 
representation,  but  such  an  agreement  will  generally  be  hilL 
void  on  the  ground  of  mistake  (99) ;  if  any  party  benefiting  by 
the  agreement  is  aware  of  the  fraud  he  would,  as  a  general  mk, 
be  held  to  be  a  participator  in  the  fraud. 

b,   XJnlawftxl  Threats. 

110.  An  act-in-the-law  induced  by  unlawful  threats  is  vend- 
able  at  the  option  of  the  party  induced  by  sueh  threats^  whether 
proceeding  from  a  party  to  the  act  or  from  a  third  party— 
B.G.B.  123  (1). 

It  will  be  seen  that  this  rule  goes  much  further  than  the 
English  rule  as  to  duress  under  which   relief   is   not   obtain- 
able except  in  a  case  of  actual  or  threatened  physical  violanee, 
committed  by  a  party  to  the  transaction;  an  act  done  under 
the  influence  of  actual  violence  would,  under  German  law,  aoi 
be   looked   upon   as  a  manifestation   of  the  will  of  the  party    , 
compeUed  thereby,  and  would   on   that   ground  alone  be  in-fl 
operative.     The  expression  nnlawfnl  threat  includes  any  thwit^ 
prohibited  by  law  (e.  g.  a  threat  of  criminal  proceedings). 

The  right  of  avoidance  is  barred  after  the  lapse  of  a  year 
from  the  time  at  which  the  influence  of  the  threat  has  oaised  ta 
be  effective,  and  cannot  in  any  case  be  exercised  after  the  I^»e 
of  thirty  years  from  the  date  of  the  act — B.G^B.  124, 

7.     ACTS-IN-THE-LAW    StTBJi;CT   TO   CONDITIONS   Oft   SxtPtTl 

AS  TO  Time 

a.   Conditions. 

aa.  Generally. 

111.  The  effect  of  an  act-in-the-law  may  be  made  subject 
the  happening  of  an   uncertain  future  event,  which  is  callo 
a  condition  {BeiUngung),   The  event  must  be  objectively  i 
Mere  subjective  uncertainty  is  insufficient. 
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ktion :  A  r«;eives  a  cablegram  from  a  distant  colony  to 
that  he  has  a  grandchild,  without  any  indication  as  t<> 
Hs  sex*  He  executes  a  settlement  to  be  operative  in  the  event 
cf  tbe  grandchild  being  a  male  ;  this  is  not  a  '  condition '  within 
the  aietaing  of  the  B,G.B.,  as  ^*s  uncertainty  as  to  the  sex  o£ 
Uw  Aild  is  purely  subjective- 

Pnder  English  law  the  word '  condition '  has  a  wider  meaning ; 
t  pRxnise  being  deemed  to  be  a  conditional  promise  if  it  is  made 
dcpeodent  on  the  existence  of  any  fact  present  or  future,  certain 
(n*  imoertain.  Thus  under  the  Sale  of  Goods  Act  1893  s,  11, 
i  «Hp«iktion  as  to  the  quality  of  existing  goods  may  be  a  con- 
ation of  the  validity  of  a  contract  for  sale,  though  such  quaUty 
iii|ireflent  fiM?t  and  objectively  certain- 

^HsJi  act  is  to  be  inoperative^  unless  a  specified  event  happens^ 
^^pmdition  is  called  a  condition  precedent  {anfschiebende  Bedin- 
f) ;  if,  on  the  other  hand,  the  operativeness  of  an  act  is  to 
to  an  end  on  the  happening  of  a  specified  event,  the  con- 
is  called  a  condition  subsequent  {anfimende  Bedingunff),    In 
of  a  condition  precedent,  a  new  state  of  things  is  created 
tJie  fnlfihneot  of  the  condition ;  in  the  case  of  a  condition 
Lbseqnent^  its  fulfilment  restores  the  former  state  of  things. 

mnstntion :  A  promise  to  pay  £1,000  to  ^,  if  he  shall  at  any 
ne  be  called  to  the  Bar,  is  a  promise  subject  to  a  condition 
PBoedent;  a  promise  to  pay  a  yearly  sum  to  i?,  which  yearly 
m  sloU  cease  to  be  payable  in  the  event  of  his  being  called  to 
e  Bar^  is  a  promise  subject  to  a  condition  subsequent. 

Certain    kinds   of    conditions  are   called    unreal    conditions 
meifemilicke  Bedingungen)^  because  they  are  conditions  in  appear- 
only,  and  do  not  correspond  to  the  definition  given  above, 
is  the  case  whenever  it  is  either  absolutely  certain  that  the 
ied  event  must  happen  or  absolutely  certain  that  it  cannot 
The  effect  of  an  unreal  condition  of  the  first-mentioned 
— illogically  c^ed  a  necessary  condition  {noUcmdige  Bedln- 
) — is  the  same  as  if  there  had  been  a  real  condition,  and 
if  the  event  had  happened ;  the  efEect  of  an  unreal  condition 
the  idnd  secondly   mentioned^ — equally  illogically  called  an 
ipomble  condition  {unmoglicke  Bedhifptiig) — is  the  same  as  if 
had  been  a  real  condition  and  the  event  had  not  happened.^ 

tar  Boouui  law  an   Mmpodaible  condition'  contAin^  in  a  testA- 
Itioo  was  IcH>ked  apon  as  non-exifitent,  but  the  B.G.B.  dtm^ 
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A  condition  the  performance  of  which  is  dependent  on  fte 
choice  of  the  person  on  whom  a  right  is  conferred  conditiooiDf 
is  called  a  potestative  condition  {Potestativbedingung).  Potestiihe 
conditions  must  be  distinguished  from  burdens  imposed  iqnt 
gifts  inter  vivos  or  testamentary  gifts  (204,  501).  Li  the  case  of 
a  potestative  condition  precedent  the  whole  transaction  remaiv 
in  suspense  until  the  performance  of  the  condition  ;  in  the  CMe 
of  a  gift  subject  to  a  burden  the  gift  is  operative  subject  to 
the  right  of  the  donor  or  of  his  heirs  to  enforce  the  oUigi- 
tion  imposed  by  the  burden  or  (in  certain  events)  to  demsnd 
restitution. 

bb.  Period  of  mspeme. 

112.  The  expression  'period  of  suspense'  is  used  to  indicite 
the  period  of  time  during  which  it  is  uncertain  whether  a  con- 
dition will  be  fulfilled  or  not.  The  rights  and  duties  of  tlie 
intended  parties  during  such  period  of  suspense  are  governed  by 
the  following  rules : 

(1)  In  the  absence  of  any  stipulation  to  the  contrary  tlie 
effects  of  the  fulfilment  of  a  condition  only  operate  as  from  the 
date  of  fulfilment— B.G.B.  158. 

Illustrations:  1.  A  person  entitled  to  the  ownership  of  an 
estate,  on  condition  of  his  attaining  the  age  of  twenty-one,  is 
not  entitled  to  the  rents  or  profits  received  or  chargesuble  with 
the  outgoings  paid  during  the  period  of  suspense. 

2.  A  person  who  forfeits  an  estate  in  the  event  of  his 
re-marriage  may  retain  the  rents  and  profits  and  is  chaigeaUe 
with  the  outgoings  during  the  period  of  suspense. 

(2)  If  the  condition  was  imposed  with  a  stipulation  providing 
that  on  its  fulfilment  the  effects  of  such  fulfilment  shall  opa»te 
as  from  a  prior  date  the  intended  parties  must,  as  &r  as  possible, 
place  each  other  in  the  position  which  they  would  have  mutoaDy 
occupied  if  the  condition  had  been  fulfilled  at  such  prior  date — 
B.G.B.  159. 

Illustration  :  A  person  entitled  to  the  ownership  of  an  estate, 
on  condition  of  his  attaining  the  age  of  twenty-one,  under  a 

not  admit  this  exception  to  the  general  rule.  If  under  Roman  law  a  lega47 
was  made  payahle  in  the  event  of  the  sun  not  rising  on  any  particular  day 
the  legatee  hecame  entitled  on  the  testator's  death  ;  under  modem  German 
law  the  legacy  is  not  payable. 
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entary  disposition  providing]!:  that,  in  the  event  of  his 
_  tlmt  age,  he  is  ta  be  entitled  to  such  ownership  as  from 
date  of  the  testator's  deaths  is  entitled  to  claim  the  fruits  and 
fofits  obtained  during  the  period  of  suspense  by  the  person, 
ho  under  the  will  or  nnder  the  statutory  rules  (473)  was  in 
Id  during  such  period ;  on  the  other  hand  such  person  is 
ta  the  re-imbursement  of  his  outlay  for  outgoings. 

(S)  Where  any  objeet  has  been  sold  or  mortgaged  subject  to 
condition  precedent,  any  subsequent  disposition  ^  relating  to 
object  made  during  the  perio<l  of  suspense  is,  in  the  event 
the  condition  being  fulfilled,  inoperative,  in  so  far  as  it  would 
rostrate  or  restrict  the  effects  of  the  conditional  disposition  ;  but 
third  party  deriving  title  under  any  such  subsequent  disposition 
nay  acquir%^  an  indefeasible  right  under  the  rules  protecting 
person  who  in  good  faith  acquires  a  right  from  another  whose 
itle  is  defective  (333).      The   same   rule   is  applied — mutaiU 
to  any  disf)Osition  relating  to  an  object  held  subject 
indition  subsequent — B.G.B.  161. 

tion  :  A  sells  a  horse  to  By  on  condition  of  its  winning 

Derby,  retaining  possession  of  the  horse  ;  he  subsequently 

and   delivers    the  same  horse  to  C  during  the  period  of 

If  the  horse  does  not  win  the  Derby  the  sale  to  C  is 

id  in  any  event ;  if  it  wins  the  Derby  €  retains  the  ownership 

horse  unless  he  knew  of  the  previous  conditional  sale,  or 

his  ignorance  was  due  to  gross  negligence. 

(4)  A  person  entitled  to   any  right   on  the   fnliibnent  of  a 

edition  precedent,  or  whose  right  is  restored  by  the  fulfilment 

oondition  subsequent,  is  in  the  event  of  the  fulfilment  of  the 

entitled  to  claim  compensation  from  the  party  whose 

is  terminated  by  the  fulfilment  of  the  condition,  if  such 

by  his  wilful  or  negligent  default  during  the  period   of 

has  caused  the  frustration  or  restriction  of  the  right — 

G.B.  160. 

nnstration :  If  an  object  sold  subject  to  a  condition  precedent 
during  the  period  of  suspense  sold  and  delivered  to  another 
who  acquires  a   good  title   under  rule  (3),  the  first 
'  IS,  on  the  fulfilment  of  the  condition,  entitled  to  com- 
mon from  the  person  by  whom  the  second  sale  was  effected* 

A  diaposiiioo  tnade  by  a  judgment-creditor,  or  by  a  trtwfcoe  in  bankmpicy 
the  penon  by  whom  tlio  condiiioiukl  duipoaitiou  was  madcs  is  deemed 
^divposiiioj]  made  by  such  person — B.O.B.  161  (1)» 

X 
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cc.  Effect  of  \tnlawful  inierference, 

113.  A  party  who,  in  violation  of  the  reqiiirementB  of  goo^ 
faith,  promotes  or  frustrates  the  fulfilment  of  a  conditionj  is  u&fc- 
allowed  to  benefit  by  the  effect  of  such  unlawful  interferetice— - 
If  the  fulfilment  is  brought  about  in  such  manner,  the  result  i^^ 
the  same  as  if  the  condition  had  not  been  fulfilled ;  if  the  fulfil^ — ^ 
ment  is  frustrated  in  such  manner,  the  result  is  the  same  as  i 
the  condition  had  been  f ulfilled—B.G.B.  162. 

In  the  case  ol  a  *  potestative  condition  ^  (111),  the  pron 
or  hindrance  of  its  fulfilment  is  not  of  course  against  good  futlk^  ] 
if  proceeding  from  the  i)arty  on   whose  volition  the  fuUUfflflDt-j 
of  the  condition  is  made  dependent,  but  it  may  be  an  act  of  bid  [ 
faith  if  proceeding  from  the  other  party* 

Illustration  :  A  party  who  is  to  receive  a  certain  payment,  on  1 
condition  of  completing  a  certain  work  by  a  certain  time,  may  of  1 
course  work  as  hard  as  he  likes  for  the  purpose  of  completing 
the  work  within  the  stipulated  time,  but  if  the  completion  of ' 
the  work  is  prevented  by  the  interference  of  the  party  who  hi^  I 
undertiiken  the  payment^  the  above-mentioned  rule  takes  effect, 
and  the  condition  is  deemed  to  have  been  fidiilled. 

b.   Stipulations  aa  to  Time. 

114.  It  may  be  stipulated  by  an  act-in-the-!aw  that  its 
are  to  begin  or  to  come  to  an  end  after  the  effluxion  of  a  certain 
perii:)d  of  time.     If  it  is  uncertain  whether  the  end  of  sucli  period  ^1 
will  ever  be  reached  [dies  incerlus  an,  certua  qnamlo  ;  dies  iJicer/Kl-V 
a»,  %H4iertm  quando),  the  stipulation  as  to  time  is  really  in  the 
nature  of  a  condition, 

A  stipulation  as  to  time  (Zeiibestimmun^)^  in  the  technical  aenm^ 
of  the  word,  only  exists  in  cases  in  which  it  is  certain  that  thofl 
act  will  become  operative,  or  cease  to  be  operative,  at  the  end  of 
the  stipulated  period  of  time ;  on  the  other  hand,  the  length  of 
the  period  of  time  may  either  be  ascertainable  beforehand  or 
otherwise.  Whether  A  promises  to  pay  JB  or  his  estate,  a  yearly 
sum  for  a  period  of  five  years  from  the  date  of  the  prom^ise  (dia 
cerium  an,  cerint  qnamlo),  or  whether  the  death  of  C  be  stipuUted 
for  ae  the  end  of  the  period  of  payment  (dies  eer/us  an,  inctfims 
quando\  the  stipulation  as  to  time  comes  within  the  definition. 

The  rules  as  to  dealings  with  the  property  during  the  inter- 
mediate period  are  the  same — mutatis  mutaniii—^iS  the  rules 
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wm  U>  deaUngs  with   property   during   the   period   af  suspense 
r  the  falfilment  of  a  condition — B.G.B,  163. 


8.  Agency 
a,   Deftnition  of  the  Term. 

US.  An  act  of  agency  ( Veriretung)^  within  the  meaning  of  the 
Otnnan  term,  is  a  manifestation  of  the  agent^s  voUtion  intended 
to  operate,  as  if  it  were  a  manifestation  of  the  principal's  volition, 
A  mere  act  of  transmission  is  not  an  act  of  agency  within  the 
meaain^  of  the  German  law ;  a  person  transmitting  a  declaration 
cf  ^>ii  is  called  a  mesfienger  (Bote),  and  is  not  within  the 

di.......^  .^  of  an  agent. 

An  agent  must  also  be  distinguished  from  a  person  acting  in 
lam  own  name,  though  employed  on  behalf  of  another  i>er8on. 
ThoM  a  *  commission  merchant '  (239)  employed  to  buy  goods,  but 
ilfftting  with  the  vendor  of  the  goods  in  his  own  name,  is  not  an 
agent  within  the  meaning  of  the  Oerman  definition. 

In  the  usual  English  terminology  the  expression  '  agent  ^  is 
frHiitentlj  applied  to  designate  any  person  employed  by  another, 
whether  as  a  messenger,  as  an  independent  contractor,  or  as  an 
agent  within  the  meaning  defined  above,  but  in  the  course  of 
this  tieatise  it  will  be  used  in  the  narrower  sense  only. 

An  »et  of  agency  is  *  active  '  where  the  agent  makes  a  declara* 
tion  of  intention  on  his  principal's  behalf  ;  it  is  *  passive '  where 
he  itt'eives  a  declaration  of  intention  addressed  to  the  principal 
thrcMigh  his  agency.  As,  according  to  the  definition,  the  act 
of  agenej  most  be  a  manifestation  of  the  agenf  s  own  volition, 
aetive  or  passive  acts  of  agency  on  the  part  of  a  person  under 

^im^apaeUy  are  inoperative,  but  by  virtue  of  an  express  enactment 
eontatned  in  B.G.B.  165,  the  efiectiveness  of  an  active  or 
fiisifre  act  of  agency  is  not  impaired  by  the  &et  that  the  agent 
is  el  r^tfickd  capaciiy. 


b.   Modes  of  establishing  Agenoy* 

aa.  Agency  created  by  Legal  Ruhi, 

U6.  Powers  of  agency  are  frequently  conferred  by  leg^ 
tnlea  on  persons  standing  in  certain  relations  to  others.  The 
poweis  of  the  statutory  agent   who  acts   on   behalf   of  any 
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person  under  incapacity^  or  in  concurrence  with  any  p^m 
of  restricted  capacity  (92)^  and  o£  the  ^primary  agents' 
who  act  on  behalf  of  the  corporate  bodies  referred  to  above 

(52)^  as  well  as  those  exercisable  by  a  partner  in  a  mercan 

tile  partnership  on  behalf  of  such  partnership  (68)^  or  by  a  wiffagg 
on  her  husband's  behalf  (412)  sub  (5)^  are  all  powers  oonfeneiK 
by  legal  rules. 

In  each  of  these  cases^  the  law  either  defines  the  [imwdig  ■ 
conclusively  or  establishes  a  presumption  in  &your  of  rrrtiiiiM 
defined  powers ;  where  a  mere  presumption  is  established, 
effect  of  restrictions  on  third  parties  is  made  subject  to 
conditions  as  to  publicity.^ 

bb.   Agency  created  by  Act  of  Principal. 
(1)  Generally. 

117.  The  authority  of  an  agent  to  act  on  behalf  of  his  prineipali 
where  not  given  by  legal  rules^  is  created  by  an  act  of  the 
principal.     The  agent's  power  derived  under  such  an  aet  ii 
termed   FoUmacht  in  Grerman  law^  and  is  here  translated  by 
the  term  '  power  of  agency  \     The  English  term  '  power  A 
attorney ' — by  which  an  ordinary  translator  renders  FoUmadU^ 
is  inappropriate,  as  it  suggests  the  idea  of  a  formal  document, 
whereas  the  German  power  of  agency  can  be  conferred  in- 
formally and  even  by  implication.     The  rule  of  English  kw, 
according  to  which  an  authority  to  execute  a  contract  under  seal 
must  be  given  by  deed  under  seal,  has  no  counterpart  in  German 
law,  it  being  expressly  enacted  that  the  declaration  of  intentioni 
by  which  a  power  of  agency  is  conferred,  need  not  be  made  in  the 
form  required  for  the  act  which  it  authorizes — B.G.B.  167  (2). 

The  declaration  of  intention  conferring  the  power  of  agency 
must  be  communicated  to  the  agent  who  receives  authority 
to  act  thereunder,  or  to  the  party  with  whom  the  agent  is 
authorized    to    transact  business   on  the    principal's   behalf — 

^  A  foreign  life  insurance  company,  with  an  establishment  in  Germany, 
must  appoint  an  agent  with  unrestricted  powers  to  enter  into  life  insmmnoe 
and  annuity  contracts  (German  Private  Insurance  Statute  of  1901  a.  86} ; 
but  as  the  appointment  must  always  be  made  by  a  written  document,  the 
power,  though  prescribed  by  law,  is  one  created  by  the  principal's  aet. 
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B,G*B.  167  (1);  it  is  in  the  nature  of  a  UDilateral  aot^  and  the 
mlet  B0  to  the  communieatioii  of  unilateral  acts  required  to 
Im  csommuikicated  to  other  parties  (96)  are  applicable  to  it. 


(*2)  pQWtrf  of  Agency  conferred  en  Mercantile  Employees. 
(a)  Powtre  ijf  ProcuraUon  (Proiura). 

U8-  The  H*G*B.  contains  speoial  rules  on  this  subject,  and 
distingimbe^i  between  Proknra  (power  of  procuration)  and  Iland- 
tm^tr^iimacAi  (mercantile  power  of  agency);  the  power  of 
proettimtion  differs  from  tlie  ordinary  power  of  agency,  both 
ia  the  mode  of  its  creation  and  in  the  fact  that  the  scope  of  the 
authority  of  an  agent  with  powers  of  procuration  is  defined 
by  bw ;  managers  and  confidential  clerks  are  thu.s  enabled 
to  aet  OQ  bdialf  of  tlieir  principals,  without  giving  rise  to  doubts 
wm  to  tbe  icope  of  their  authority.  In  England  it  is  eostomary 
la  ©onfer  similar  powers,  but  their  scope  depends  upon  the 
■peebl  circumstances  of  each  case,  and  is  generally  unknown 
Iq  the  third  parties  dealing  with  the  person  who  signs  the 
name  of  his  employer's  firm  with  the  prefix  'p.p/  and  the 
addition  of  his  own  name.^ 

A  j)Ower  of  procuration  within  the  meaning  of  the  B.G.B.  can 
ooly  be  conferred  :  (1)  by  a  |»erson  who  is  a  mercantile  trader  in 
the  full  sense  of  the  word  (loUiatf/f/uinn)  (36) ;  (2)  by  a  mercan- 
tile partnership,  or  commandite  partnership  (68,  69) ;  (3)  by 
a  share  company  (59)  ;  (4)  by  a  limited  partnership  (61) — 
H,G*B.  4,  116,  161,  232,  320;  Lim.  P.  Act  46, 

The  declaration  of  intention,  by  which  a  power  of  procuration 
is  conferred,  must  be  made  by  express  words,  and  must  be  com- 
municated to  the  person  on  whom  the  power  is  conferred,  or 
to  a  tliird  party,  or  must  be  made  by  public  announcement, 
or  by  registration  in  the  Commercial  R^ister^ — H.G.B.  48  (1). 

The  power  of  procuration  enables  the  pennon  on  whom  it  con- 
fers authority  to  bind  his  principal  or  principals  by  all  trans- 
aetions  (except  sales  or  mortgages  of  immovables)  which  come 
wiUiin  the  scope  of  mercantile  trade,  even  i£  they  are  entirely 

*  Thfl  EngliBii  BUIb  of  Ezcliange  Act  1S82  b.  2^  gives  a  meamug  to  a  n^a- 
tiire  fmr  proeuration  which  is  entirelj  opposed  to  oommereiAl  osigOi. 
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outside  the  range  of  the  particular  class  of  business  transacted  by 
the  principal  or  principals — H.G*B.  49. 

The  powers  may  be  restricted^  as  between  the  principal  and 
the  agent,  but  except  in  ca^es  of  fraud,  such  a  restriction  does  not 
operate  against  third  parties,  even  where  they  are  affected  with 
notice  of  the  restriction— H.G,B.  50  (1^  2), 

Where  the  principal  or  principals  carry  on  several  business 
establish  men tSj  the  powers  may  be  restricted  to  transactions 
entered  upon  on  behalf  of  one  of  such  establishments,  but  such 
a  restriction  is  operative  only  in  so  far  as  each  establishment  carries 
on  business  imder  a  distinctive  firm  name — H.6.B.  50  (3). 

A  power  of  procuration  may  be  conferred  on  several  employees 
collectively,  or  on  an  employee  jointly  with  a  partner  in  a  firm 
(where  such  partner  himself  has  not  full  powers  of  agency) ; 
in  the  case  of  a  share  company  it  may  be  conferred  on  an 
employee  jointly  with  a  member  of  the  directorate — H,G.B* 
48  (2),  125  (3),  232  (2). 

(b)  Ordinary  Mercantile  Pouter  qf  Agency  {Handlun^^voUmucU), 

119.  An  ordinary  mercantile  power  of  agency  is  conferred  in 
the  same  way  as  any  other  power  of  agency.  If  the  authority 
extends  to  the  whole  conduct  of  a  mercantile  business,  it  is 
deemed  to  include  the  pDwer  to  enter  into  all  kinds  of  trans- 
actions usual  in  any  branch  of  the  particular  kind  of  business. 
If  it  only  extends  to  special  kinds  of  business,  occurring  in  the 
course  of  mercantile  trade,  it  is  deemed  to  include  the  power 
to  enter  into  all  transactions  usually  occurring  in  the  case  of  such 
special  kinds  of  business — H.G^B.  54  (1),  It  does  not,  in  the 
absence  of  an  express  declaration  to  the  contrary,  include  a  power 
to  sell  or  mortgage  inmiovables,  to  raise  loans,  or  to  conduct  l^al 
proceedings — H.G.B.  54  (2).  Other  restrictions  of  the  power 
do  not  operate  against  a  third  party  unless  he  is  aware  of  such 
reetrictionSj  or  would  have  been  aware  of  them  if  he  had  applied 
proper  care — H.G-B.  54  (3). 

A  traveller  authorized  to  transact  business  outside  the  place 
where  the  establishment  by  which  he  is  employed  is  situate, 
oomes  under  the  same  rules  as  other  employees  with  ordinary 
powers  of  agency.  He  is,  however^  presumed  to  have  power : 
(I)  to  collect  the  invoice  amount  of  the  goods  sold  by  htm; 
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(2)  to  give  credit  for  the  periods  of  time  usual  in  the  particular 
tnde;  (3)  inler  prae»enfes~to  receive  declarations  as  to  the 
detect*  in  the  goods  sold  by  him  (192)— H,G.B.  55. 

k  mercantile  power  of  agency  may  be  conferred  on  an  em- 
ployee in  the  principal's  establishment  or  on  a  *  mercantile  agent ' 
(M^hn^iayefU).     A  person  is  a  mercantile  agent  who,  without 
Wngm  employee  in  the  principal's  establishment,  is  permanently 
•oployed  in  the  transaction  of  business  for  the  purposes  of  the 
principiil's  mercantile  trade — H.G.B,  B4  (1).     If  a  mercantile 
^gent  has  power  to  transact  business  so  as  to  bind  the  principal, 
k  u,  IB  regards  his  power  of  agency^  in  the  same  position  as 
4  mercantile  employee  ;  if,  on  the  other  hand^  he  has  only  powers 
U)  at't  as  an  intermediary^  between  the  principal  and  third  parties, 
a  transictionj  entered  upon  by  him  on  behalf  of  the  principal, 
requirt^  ratification ;   such  a  transaction  is,  however,  deemed  to 
6e  ratified,  unless  the  principal,  immediately  on  becoming  awai'e 
of  the  sarne^  repudiates  it  by  notice  communicated  to  the  other 
pwty  thereto— H.6.B.  85. 

A  mercantile  agent  who  is  not  acting  as  traveller  is  not,  in  the 
ahfience  of  a  special  authority  to  that  effect,  entitled  to  receive 
payments  on  behalf  of  the  principal,  he  is,  however,  presumed  to 
be  authorized  to  receive  notices  as  to  defects  of  goods  and  other 
matters— H.G.B.  86,  87. 

c.   Effect  of  Absence  of  Authority. 
aa*   Matification, 

ISO*  No  question  as  to  agency  can  arise  under  German  law 
in  the  case  of  acts  done  on  behalf  of  unnamed  or  undisclosed 
principals.  A  person,  who  does  not  professedly  act  on  behalf 
of  a  named  principal,  cannot  be  treated  as  an  agent,  and  a  person, 
who  wae  not  named  as  principal  by  the  agent  acting  on  his 
bdialf,  cannot  be  treated  a«  principal  l>y  the  other  party — 
B.G.B.  164  (1)  ;  177  (I).  '  If  the  intention  to  act  on  behalf  of 
another  is  not  made  manifest,  the  absence  of  the  intention 
of  a  p^son  to  act  on  his  own  behalf  cannot  be  taken  into 
ooodderation'— B.G.B,  164  (2). 

The  rules  as  to  unauthorized  agency,  therefore,  only  refer  to 
eases  in  which  a  person,  without  authority  to  do  so,  purports 
to  act  on  behalf  of  a  named  principal. 
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(1)  Batification  of  AgreemenU, 

An  agreement  to  which  an  unauthorized  agent  is  a  putj, 
may  be  made  operative  by  the  ratification  of  the  alleged 
principal  which  may  be  communicated  to  the  agent  or  to  tiie 
other  party* 

The  right  of  the  alleged  principal  to  ratify  the  agreement  k 
forfeited  if ^  after  being  called  upon  by  the  other  party  to  deelaze 
his  intention,  he  fails  to  do  so  within  two  weeks  from  the  date 
of  the  communication  of  the  request ;  if  such  a  request  is  mad^ 
the  ratification  is  inoperative  unless  communicated  to  the  party 
making  it— B.G.B.  177  (2). 

If  the  other  contracting  party  knew  of  the  absence  of 
authority^  he  is  bound  until  the  time  for  ratification  has  elapsed; 
if  he  was  ignorant  of  the  absence  of  authority^  he  may  lepodiaiB 
the  contract  at  any  time  before  the  ratification  has  been  com- 
municated. The  repudiation  may  be  addressed  to  the  all^jed 
principal  or  to  the  agent,  and  is  subject  to  the  ordinary  ral» 
as  to  the  communication  of  declarations  of  intention  (96) — 
B.G,B.  178. 

(2)  Ratification  of  Unilateral  Acts, 

In  the  case  of  unilateral  acts^  the  rules  are  somewhat  differi^t» 
The  party^  to  whom  the  declaration  of  intention  (e.  g.  a  declara- 
tion containing  a  notice  to  determine  a  lease)  is  made  on  behalf 
of  an  alleged  principal^  may,  imless  the  principal  has  informed 
him  of  the  agent^s  authority^  demand  the  production  of  a  written 
power,  and  in  the  case  of  the  non-production  of  this  power  may 
repudiate  the  transaction  at  once — B.G.B.  174.  If  he  fails 
to  avail  himself  of  this  right  and  raises  no  question  as  to  the 
alleged  power  of  agency,  or  if  knowing  of  its  absence  he  acquiesces 
in  that  f act^  the  position  of  both  parties  is  the  same  as  in  the 
case  of  an  agreement — B.G.B.  180. 

If  a  unilateral  declaration  of  intention  is  communicated  to 
a  person  who  consents  to  receive  it  on  behalf  of  another^  but  has 
no  authority  to  do  so  (e.  g.  if  a  notice  to  determine  a  lease  is 
addressed  to  the  lessor's  solicitor  without  the  lessor's  authority), 
ratification  may  take  place  in  the  same  way  as  in  the  case  of  an 
active  act  of  agency — B.G.B.  180. 
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bb.  lAaMlUies  qf  Unmdhorized  Agent* 

121,  Under  English  law  a  person  who  in  good  faith  acts 
agent  for  another,  without  authority  to  do  sOj  is  liable  in 
by  reason  of  his  implied  warranty  of  authority  \  on  the 
other  hand  a  person  who  in  bad  faith,  and  with  knowledge  of  the 
mbeence  of  authority,  aets  as  agent  for  another  renders  himself 
liAhla  to  an  action  of  deceit.  No  liability  is  of  course  incurred 
if  the  absence  of  authority  was  known  to  the  other  party, 
Thi?  rules  of  German  law  are  similar  in  effect  but  of  a  more 
dabomte  nature. 

No  liability  is  incurred  by  the  unauthorized  agent : 

(1)  if  the  other  party  was,  or,  by  the  application  of  proper 
carej  would  have  become  aware  of  the  absence  of  authority ; 

(2)  if  the  unauthorized  agent  was  a  person  of  restricted  capacity 
(9i),  and  his  statutory  agent  did  not  give  the  retiuired  assent — 
B.aR  179  (3). 

Subject  to  these  exceptions  a  person  allying  powers  of  agency, 
winch  he  does  not  in  fact  possess,  is  liable  to  another  party  with 
whom  he  enters  into  an  agreement  on  behalf  of  a  principal 
in  the  following  manner : 

(1)  if  the  alleged  agent  knew  that  he  had  no  authority,  the 
other  party  may  at  his  option  either  proceed  wath  the  agree- 
ment, substituting  the  agent  as  a  party  in  the  place  of  the  alleged 
pcincipal,  or  repudiate  it  and  claim  fxill  damages  ; 

(2)  if  the  absence  of  authority  was  unknown  to  the  alleged 
ag<»it  (e.  g.  if  the  withdrawal  of  the  principars  authority  had 
been  declared  in  the  manner  authorized  in  the  case  of  an  absent 
addressee  (96),  and  had  not  reached  him  ;  or  if  he  excusably  mis- 
imderstood  the  principals  intentions),  the  other  party  can  only 
dAun  damages  for  his  *  negative  interest '  in  the  agreement ; — 
AS  to  the  distinction  between  full  damages  and  the  'negative 
interest'  in  the  agreement  see  169  rule  (2)— B.G.B.  179  (1,  2). 


d.    Operation  of  Powers  of  Agency. 

aa.  As  between  Principal  and  Third  Patty. 

122.  A  declaration  of  intention,  made  by  an  agent  on  behalf 
of  his  principal  and  within  the  scope  of  his  authority,  is  im- 
mediately operative  for  or  against  the  principal.     It  is  immaterial 
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for  this  purpose,  whether  the  fact  that  the  agent  is  acting  for 
a  specified  principal  is  stated  expressly  or  is  apparent  from  tk» 
surrounding  circumstances — B.G.B.  164  (1). 

In  a  corresponding  manner  a  declaration  of  intention  oon- 
municated  to  an  agent  who  receives  it  on  behalf  of  his  prindpil, 
and  has  authority  to  do  so,  is  binding  on  the  principal — B.6J* 
164  (3). 

The  identity  of  the  principal  must  be  made  known  to  the  pttrtj' 
dealing  with  the  agent,  but  it  is  not  necessary  that  his  hmob 
should  be  expressly  mentioned;  (e.g.  a  salesman  in  a  shop  does 
not  expressly  state  that  he  is  selling  the  goods  on  behalf  of  Ut 
employer,  yet  his  intention  to  do  so  appears  clearly  from  tiie 
circumstances).^ 

The  operation  of  the  powers  of  agency  is  consequently  dependent 
on  the  presence  of  two  factors,  viz. :  (1)  the  principal's  authoxitf 
(either  existing  at  the  time  of  the  act  or  supplied  by  subsequent 
ratification) ;  (2)  the  conmiunication  of  the  fact  that  the  act  u 
done  on  the  principal's  behalf. 

An  act  done  on  the  principal's  behalf,  though  binditag  on  the 
principal,  is  the  agent's  act,  and  the  rules  as  to  the  knowledge  of 
facts,  as  to  discrepancies  between  real  and  apparent  int^ataon 
(98,  99),  and  as  to  the  influence  of  fraud  (102),  or  unlawful 
threats  (103),  are  therefore  applied  with  reference  to  the  agent's, 
and  not  with  reference  to  the  principal's  knowledge  or  mental  con- 
dition. This  rule  is  expressly  declared  by  B.G.B.  166  (1),  and 
substantially  agrees  with  the  corresponding  rule  of  English  law. 

It  is,  however,  clear  that  such  a  rule,  though  in  harmony  with 
the  technical  character  of  agency,  would,  if  it  stood  alone^  give 
a  wide  opportunity  for  fraud.  It  would  manifestly  be  unfur 
if  a  principal,  with  knowledge  of  a  defect  in  the  title  to  any 
property,  could  instruct  his  agent  who  was  ignorant  of  it  to 
purchase  such  property,  and  thus  obtain  the  protection  afEoided 
to  a  purchaser  without  notice,  by  taking  advantage  of  the  agenfs 
ignorance.  English  law  is  somewhat  uncertain  on  this  subject 
(see  Blackburn  v.  Vigors  12  A.C.  531),  but,  according  to  German 
law,  a  principal,  who  has  given  definite  instructions  to  an  ag^it 

'  The  general  rule  is  contained  in  B.G.B.  164  (1) ;  a  special  rale  to  tlM 
same  effect  as  to  the  acts  of  the  managers  of  a  limited  partnership  is  laid 
down  by  Lim.  P.  Act  36. 
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^^^bpomtad  by  his  own  act  (117)^  cannot  take  advantage  of  the 
^^^Bct  that  sach  agent  was  ignorant  of  circumBtances  of  which 
^^^■be  principal  was  aware^  or  of  which  he  would  have  become 
^^Hlvitt,  if  be  bad  applied  proper  diiigence^ — ^B.G.B.  166  (2). 
^^H  Where  the  powers  of  agency  are  conferred  by  rules  of  law 
^^■(116)^  or  where  the  agent  is  not  acting  in  pursuance  of 
^^Kdefinite  instructions^  the  diiBculty  is  met  by  the  rules  as  to 
^^HfeiaduJent  misrepresentation  made  by  third  parties  (109),  it  being 
^^Hr^  '  >d  that  intentional  non-disclosure  of  material  facts  is 
^^Hi^  'V    deemed  fraudulent   misrepresentation.     If  therefore 

^^Hi  wife,  acting  under  her  statutory  power  of  agency  in  good 
^^PQitlij  buys  goods  known  by  her  husband  to  be  stolen  goods^  the 
^V  fcusfaand  cannot  take  advantage  of  tlie  wife^s  ignorance,  though 
H    de^is  not  an  agent  appointed  by  his  act,  and  though  she  was  not 

■  actiBg  under  special  instructions* 

H  bb.    A9  betweeUr  A§ehi  and  Third  Parity, 

■  ua.  The  rights  available  against  an  agent  who  enters  into 
H  an  unauthorized  agreement  have  been  referred  to  al)ove  (121), 
H  Whef«  an  agent  acts  within  bis  authority  the  other  j>ai-ty  ac- 
H  qoir^  no  contractual  rights  against  him  personally,  but  if  the 
H  agent  is  guilty  of  fraudulent  misrepresentation,  the  other  party, 
F  in  addition  to  his  remedies  against  the  principal,  has  a  right 

»of  indemnity  available  against  the  agent  under  the  general  rules 
m»  to  unlawful  acts  (287). 
^  ec.  J#  between  Principal  ami  A^ent. 

124.  The  mutual  rights  and  duties  of  the  principal  and 
the  agent  are  partly  determined  by  the  particular  nature  of  the 
relation  which  creates  the  power  of  agency  (e.  g.  agreement  for 
•enrices  (221),  mandate  (232),  partnership  (259)).  but  the  follow- 
mg  rales  are  applicable  to  all  eases  : 

(1)  An  agent  is  liable  in  damages  for  any  wilful  default  on 
his  part^  and  also  for  omission  to  apply  the  degree  of  care  incum- 
bent upon  him  under  the  particular  circumstances  (148) ;  this 
rule  applies  in  a  case  where  a  restriction,  which  is  ineffective  as 


'  As  to  the  appUcatio])  of  tbis  principle  to  marine  insurance  see  868 
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against  third  parties^  has  been  disregarded  by  the  agent  (14^  j 
252,  259,  412  sub  (5),  460,  &e.). 

(2)  A  transaction  to  which  a  person  is  a  party,  as  ag^t  fir  | 
a  principal,  is  void  if  the  same  person  without  the  principifi ' 
permission  is  also  a  party  thereto  as  principal  or  as  agent  far 
another  principal  ^ — B.G.B.  181. 

(Under  English  law  a  transaction  of  such  a  nature  may  A 
the  principal's  option  be  upheld  or  repudiated.) 

e.   Termination  of  Agenoy. 

aa.  Duration  of  Poicers  of  Agency, 

125.  A  power  of  agency  as  a  general  rule  remains  in  foic^ 
as  long  as  the  relation  for  the  purposes  of  which  it  watf 
created  remains  in  existence  (e.  g.  the  duration  of  the  contnc^ 
for  services,  or  of  the  partnership  term,  determines  the  duratkntm- 
of  the  servant's  or  partner's  power  of  agency ;  the  duration  o^ 
the  incapacity  of  a  person  under  incapacity  determines  ihi^ 
duration  of  his  statutory  agent's  power  of  agency) — B.G.B.  16ft-> 
This  rule  is,  however,  subject  to  the  provisions  as  to  revocabili^' 
referred  to  below. 

bb.  RevocabilUy  of  Agency, 

126.  The  power  of  agency  may  be  revoked  by  the  principal 
before  its  duration  under  the  rule  stated  above  (125)  has  expired, 
imless  it  is  apparent  from  the  relations  between  the  parties 
under  which  the  power  subsists,  that  such  revocability  was  to  be 
excluded — B.G.B.  168.  A  power  of  agency  given  for  the  agenfs 
own  security  (e.g.  a  power  to  sell  goods  or  to  collect  debte 
conferred  by  way  of  security  for  money  advanced  by  the  agent 
to  the  principal),  is  deemed  to  continue  while  the  security  is 
required.  An  express  agreement  by  which  a  power  of  agoicy 
is  made  irrevocable,  is  valid  under  German  law,  imless  under  the 
special  circumstances  of  the  case  such  a  stipulation  would  be 
deemed  contra  honos  mores ;  (e.  g.  if  the  principal  gave  the  agent 
an  irrevocable  general  power  to  manage  all  his  afbirs). 

Under   Roman  law  a  power  of  agency  was  deemed  to  be 
revoked   by  the   principal's   or  agent's  death  or   supervening 

^  The  rule  is  not  applied  in  the  case  of  an  act  consisting  ezolusively  of  th* 
performance  of  an  obligation— B.G.B.  181. 
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ipaMjity,  but  under  tlie  new  Crerman  law  the  rule  that  the 
yower  o£  agency  continues  until  the  relation  in  connexion  with 
wluch  it  was  created  ceases^  is  not  departed  from  in  the 
event  of  the  death  or  supervening  incapacity  of  the  principal  or 
of  ite  ag«nt.  Many  of  the  relations  in  connexion  with  wliich 
powers  of  agency  are  conferred  continue  after  the  death  or 
«oper?enmg  incapacity  of  the  principal,  hut  cease  on  the  death  or 
Ripervming  incapacity  of  the  agent ; — as  to  mandates  and  agree- 
incQts  for  services  see  229  sub  (3),  231,  232  ;  as  to  the  continuance 
d  a  mercantile  power  of  procuration  see  H.G,B,  52  (3), 

A  power  of  agency  conferred  for  the  agent^g  own  security, 

after  hia  death  or  supervening  incapacity,  exercisable  by  his 
lein  or  his  statutory  agent  (as  the  case  may  be),  unless  the 
eontraiy  has  beoi  expressly  agreed  upon. 

Under  English  law  a  power  of  attorney  can  be  made  irre- 
vocable: (1)  for  twelve  months  in  any  case;  (2)  without  limit 
of  time  as  between  the  principal  and  a  party  dealing  with  the 
•gent,  in  any  ease  in  which  the  power  was  obtained  for  valuable 
c^demtion  (Conveyancing  Act  1882  ss.  8,  9),  but  these  pro- 
visions are  less  favourable  to  persons  dealing  with  an  agent  on 
toe  faith  of  the  continuance  of  his  powers,  tlian  the  above- 
Dentioned  rules  of  German  law,  which  are  supplemented  by 
^le  rales  as  to  the  mode  of  revocation  referred  to  below  (128). 

cc,  Motle  cf  RetocatiofL 

(1)  A»  between  Principal  and  AijeuL 

127*  As  between  principal  and  agent  the  power  of  agency  is 
veiled  to  be  revoked  by  the  act  or  event  which  puts  an  end  to 
ihe  rdation  under  which  the  power  was  conferred.  Thus  if  such 
jelation  comes  to  an  end  by  any  event  other  than  notice  (e.  g. 
da^,  lapse  of  time,  completion  of  the  business  in  which  the 
^■pit  was  employed)  such  event  also  terminates  the  power  of 
PPhcy;  if  it  comes  to  an  end  by  notice,  no  further  notice  is 
required  to  terminate  the  agency. 

In  the  case  of  the  termination  of  a  mandat-e  (232)  or  partner- 
ihip  (262)  in  oonsequence  of  any  act  or  event  other  than  express 
notice,  a  mandatory  or  partner  who  is  excusably  ignorant  of  such 
iennination  is,  as  between  himself  and  his  principal  or  partner, 
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entitled  to  continue  the  exercise  of  his  power  of  agency  until  he 
becomes  aware  of  the  termination  or  would  have  become  awan 
of  it  had  he  applied  proper  care — B.G.B.  674,  729;  see  ak 
415  sub  (S),  446  sub  (6),  467. 

(2)  As  between  Principal  and'  Third  Parties. 

128.  The  following  rules  are  applied  : 

(a)  if  the  power  of  agency  was  conferred  on  the  agent  bj 
a  declaration  made  by  the  principal  to  a  third  party^  the  levoci- 
tion  does  not  afEect  such  third  party  before  it  is  communicated 
to  him  by  the  principal — B.G.B.  170; 

{b)  if  a  third  party  has  been  informed  by  the  principal  of  the 
creation  of  the  power  of  agency,  the  revocation  does  not  aSed 
such  third  party  until  he  has  been  informed  of  it  in  the  ame 
manner— B.G.B.  171 ; 

((?)  if  the  creation  of  the  power  of  agency  was  made  known 
by  public  announcement,  the  revocation  of  the  power  does  not 
afEect  any  third  party  until  a  similar  public  announcement  of 
the  revocation  is  made — B.G.B.  171 ; 

{d)  if  the  existence  of  the  power  was  notified  to  a  third  paity 
by  the  production  of  a  written  document,  the  revocation  of  the 
power  does  not  affect  such  third  party  before  such  written 
document  is  returned  to  the  principal,  or  (in  the  event  of  its 
having  been  lost  or  mislaid)  is  declared  inoperative  by  the  order 
of  a  competent  Court — B.G.B.  172  ; 

[e)  the  above  rules  are  not  applicable  as  between  the  principal 
and  any  third  party,  who,  when  entering  upon  the  particoJar 
transaction  as  to  which  the  question  arises,  was,  or  by  the  appliGa- 
tion  of  proper  care  would  have  become,  aware  of  the  termination 
of  the  power  of  agency — B.G.B.  173 ; 

(/)  if  a  mandatory,  or  partner,  authorized  imder  the  role 
mentioned  above  (127)  to  continue  the  exercise  of  his  powers  of 
agency,  notwithstanding  the  termination  of  the  mandate  or 
partnership,  deals  with  a  third  party  who  is  aware  or  ought 
to  have  become  aware  of  such  termination,  such  third 
party  cannot,  as  between  himself  and  the  principal  or  the  other 
partners,  take  advantage  of  the  continuance  of  the  power — 
B.G.B.  169. 
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9,    Absbkt  of  Thted  Parties  (Authorizatiok  and 
Ratificatiok) 

a.   In  what  Gases  Bequlred. 

UO.  The  expression  'assent^  f^Zmiimrnung)  is  iised  hj  the 
B.G.B*  ia  a  general  sense,  which  includes  both  the  authorization 
of  an  aet-in-the-law  [EinunUiguHg)  and  its  ratification  (Genehmi- 
^w^>— B.G.B.  183, 184. 

Among  the  eases  in  which  a  party  to  an  act  requires  the 
MWfflfe  of  another,  the  following  are  of  special  importance  : 

(1)  16  mentioned  above  (94),  the  statutory  agent^s  assent  is, 
as  a  general  rule,  required  to  any  act  done  by  a  person  of 
restricted  capacity ; 

(2)  in  many  cases  an  act  done  by  a  husband  or  wife  re- 
quires the  assent  of  the  other  spouse  (see  for  instance  414 
«b(4)); 

(8)  bi  any  case  in  which  a  right  relating  to  an  immovable  is 
charged  with  an  incumbrance,  the  reiease  of  the  right  subject  to 
Boch  incumbrance  requires  the  assent  of  the  incumbrancer  (310)  ; 

(4)  any  disposition '  relating  to  an  object,  made  by  a  person 
\xt  power  to  make  such  disposition,  is  operative  if  it  is  made 

;li  the  assent  of  the  person  entitled  to  dispose  of  the  object — 

fe.B,  185. 

b«   Bules  as  to  Communication  of  Assent. 

UO.  The  assent  is  not  as  a  general  rule  required  to  be 
declared  in  any  particular  form ;  the  declaration  of  assent 
may  be  addressed  to  the  party  who  requires  the  assent,  or 
to  the  other  party  to  the  transaction  to  which  the  assent 
is  given;  a  party  intended  to  be  affected  by  a  unilateral 
act  lequiring  the  assent  of  a  third  party  may  repudiate  such 
aet,  unless  a  written  assent  is  produced  to  htm,  or  unless 
the  assent  has  been  communicated  to  him  by  the  assenting 
party — B«G.6.  182;  (compare  the  analogous  rules  mentioned 
aboT^-94, 120). 

*  Tli6  eacpi^ofilan  '  dispoibition  *  {Vcrfiigving)  occurs  very  frequently,  and 
iiKlitdM  every  transaction  by  which  a  right  is  tranaferred  to  another,  or 
thais^  or  pledged  in  favour  of  another. 
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The  authorization  of  an  act-in-the-law  may  be  revoked  at  uj 
time  before  it  has  been  acted  upon^  except  in  a  case  in  wbkl, 
owing  to  the  special  relation  between  the  parties,  the  asseot  m 
irrevocable  (see  for  instance  330^  360  sub  (3)^  428).  The  revoo- 
tion  may  be  communicated  to  the  party  requiring  the  assent  a 
to  the  other  party— B.G.B.  183. 

In  some  cases  the  required  assent  cannot  be  refused  (see  6V, 
542). 


CHAPTER   III:    PRESCRIPTION 


1.  Historical  Statement 

V$h  It  is  obviously  desirable  iti  the  public  interest  that  a  claim 
Ifft  donxumt  for  a  considerable  time  should  cease  to  be  enforce- 
able ;  and  conversely,  that  the  title  to  property  over  which  the 
rigbls  of  ownership  have  been  exercised  for  a  considerable  period 
altfold  no  longer  be  questioned. 
^^HpLoman  law  gave  effect  to  these  principles  by  introducing  a 
^npkial  defence  (i(m^  t^mporU  praescriptio)  available  in  cases  of 
V  lidaled  asKftion  of  rights^  and  by  conferring  the  ownership  of 
a  Umig  oo  a  person  who  in  good  faith  had  exercised  the  rights 
of  iwriirrBhip  for  a  specified  period  (ujtuea/Ho),     Both  effects  of 
tk  la|)«c  of  time  were  described  by  mediaeval  writers  under  the 
bead  ol praescriptio^  a  distinction  being  made  between  j?fa^*cri/7^i^ 
mimeiifu  and  praeicriptw  acquiintiva. 

Under  English  law  the  lapse  of  the  prescribed  period  as 
figaids  land  not  only  bars  the  action^  but  also  confers  rights 
of  ownership  on  the  person  in  whose  favour  the  time  has  run 
(2  fc  8  Will.  4  cap.  27  s.  34) ;  as  regards  cfmiiehy  on  the  other 
hand,  the  effluxion  of  the  period  bars  the  action,  but  creates 
DO  change  of  ownership  (see  Miller  r.  Dell  (1891)  1  Q.B.  468, 

471). 

The  B.G<B.  maintains  the  distinction  between  praeteriptio 
mtimctiva  (which  it  calls  Verjakruf^)  &nd  praescriptio  acqmutifHi 
(vliicb  it  calls  Ermtzuiuf  and  which  will  be  discussed  below 
— 829,  880,  8S4).  The  term  prescription  in  this  treatise  is 
mmA  as  the  equivalent  iot  pracseripiio  exiinctiva. 


r 


2,  Effect  of  Presceiption 

132.  The  following  rules  apply  as  to  the  effect  of  prescription : 
fl)  where  the  duty  to  do  an  act  is  barred  by  prescription^ 

the  party  originally  bound  by  such  duty   may   refuse  to  do 

tbead; 
(2)  a  party  who  ha«;  paid  any  sum  of  money  or  delivered  any 

object  by  way  of  performance  of  an  obligation  barred  by  pre- 
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scriptioD^  or  who  has  made  any  a^jknowledgment,  or  given  any 
security  in  respect  of  any  such  obligation^  cannot  Kubseqnently 
recover  such  sum  of  money  or  object j  or  revoke  such  acknowledg- 
ment or  security  on  the  ground  that  the  obh*gation  was  barred 
by  lapse  of  time^  whether  he  was  acquainted  with  this  fact  or  Dot ; 

(3)  the  fact  that  an  obligation  is  barred  by  prescription  does 
not  prevent  a  creditor  from  exercising  his  rights  over  any  object, 
charged,  delivered^  or  transferred  to  him  by  way  of  security  for 
the  performance  of  such  obligation ;  but  such  security  is  not 
available  in  respect  of  any  claim  for  arrears  of  interest  or  of  any 
other  payments  or  dehveries  due  at  periodical  intervals,  in  so  &r 
as  such  claim  is  barred  by  prescription ; 

(4)  where  the  principal  claim  is  barred  by  prescription  all 
accessory  claims  (e.  g.  claims  for  interest,  costs,  &c.)  are  equally 
barred ; 

(5)  the  period  of  prescription  may  be  shortened  by  agreement 
between  the  parties,  but  any  agreement  for  lengthening  such 
period,  or  excluding  or  restricting  the  application  of  the  rules  as 
to  prescription,  is  void— B,G,B,  222-225. 


I 
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3*  Rules  as  to  Pekiod  of  pREscRiFrioN 


a.   Time  firom  which  Period  rtms. 

133.  The  time  from  which  the  period  of  prescription  runs, 
determined  by  the  following  rules : 

(1)  in  the  case  of  an  obligation  to  do  any  act,  the  jieriod  rmui 
from  the  time  fixed  for  perfornmnce ;  in  the  case  of  an  obligation 
to  abstain  from  doing  any  acts  of  a  specified  description,  the 
period  runs  from  the  first  act  of  infringement ;  if,  however,  the 
performance  cannot  be  claimed  before  notice  given,  the  period 
runs  from  the  time  of  the  expiration  of  the  notice — B.G.B.fl 
1^8,199;  ■ 

(2)  in  the  case  of  a  claim  to  recover  a  thing  from  a  person 
deriving  title  from  a  former  possessor,  the  period  runs  from  the 
time  at  which  such  former  possessor  acquired  the  possession  o£« 
such  thing— B.G.B.  221 ;  V 

(3)  in  the  case  of  a  claim  which  depends  upon  the  avoidance 
of  a  voidable  act  (except  an  act  voidable  under  the  rules  of  family 
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bv),  the  period  nuiB  from  the  first  moment  at  which  the  right 
ot  ftradMice  ariees  ^— B.6.B.  200 ; 

(4)  in  the  case  of  several  kinds  of  claims  separate  rules  are 
laid  down  as  to  the  time  at  which  the  period  begins  to  ran ;  see, 
for  imtauice^  192  sub  (5),  296 ; 

(6)  in  the  case  of  any  claim  subject  to  the  short  period  of 
pmnqptijon  referred  to  below— 134  sub  (2)^ the  begioning  of  the 
pwid  ii  pCMlponed  to  the  end  of  the  calendar  year  during  which 
H  woold — but  for  this  rule — begin,  and  in  certain  specified 
» W  Ae  end  of  the  next  following  calendar  year — B,G.B.  201 . 


b.    Length  of  Period. 

IM*  The  length  of  the  period  of  prescription  is  determined  by 
Ibe  following  rules  ^ : 

(1)  in  the  absence  of  any  special  provision  to  the  contrary, 
Um  period  of  pre^ription  (as  under  the  general  rule  of  Boman 
law)  ia  thirty  years— B.G.B.  195; 

(2)  shorter  periods  are  substituted  as  regards  certain  classes  of 
cbiuM^  of  which  the  following  are  the  most  important  instances ; 

(m}  in  the  case  of  claims  of  carriers  for  freight  and  passengers' 
turn,  of  innkeepers  and  restaurant  keepers  for  food,  drink,  and 
lodging,  of  workmen  and  servants  for  wages^  or  of  medical  and 
legal  practitioners  for  their  fees,  the  period  is  two  years ; 

(b)  in  the  case  of  claims  of  mercantile  traders,  manufacturers^ 
and  artisans  for  goods,  work^  and  commission  and  disbursements^ 
liie  period  is  two  years,  unless  the  goods^  work,  or  services  on 
aceoimt  of  which  the  claim  arises,  were  delivered  or  given  for  tlie 
pntpoaes  of  a  trade  carried  on  by  the  debtor^  in  which  event  the 
p6O0d  is  extended  to  four  years ; 

*  Tliis  mle  coiifltitute«  ilo  exoepiion  to  the  general  nilo  utated  sab  (1). 
Thus,  for  ijuiamoe,  the  right  to  a  statutory  portion  of  the  estate  of  a  deceased 
psrsoa  arises  on  the  death  of  the  deceased,  but  the  right  of  a  statutory  heir 
to  a^void  a  tsatoineota ry  disposition  which  excludes  him  only  arises  at  the 
moimmt  at  which  he  becomea  awmre  of  the  ground  of  avoidance  ;  the  period 
of  prBtscriptioQ  in  such  a  ease  runs  from  the  Iatt<^r  date  only  ;  in  the  case  of 
fsUdmrn  under  family  law  the  rule  stated  f»ub  (1 J  is  applied, 

^  In  the  case  of  a  claim  which  is  established  by  judgment  or  has  ihs 

I  of  aueh  a  daim^  the  period  is  thirty  yeutA,  without  regard  to  its  ori^nal 

where,  however,  a  claim  for  period ictil  future  perfornuinoe  is  e9tab> 

I  in  this  manner,  the  ordinary  rule  is  applied— B.G.B.  218-220. 

"  JU  lo  the  fwginning  of  the  period  in  the  case  of  these  classes  of  olaims 

•M  IM  mis  (5). 
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(c)  in  the  case  of  claimfi  of  persons  engaged  in  farming  &fid 
forestry  for  farm  produce,  firewood,  &c»,  delivered  to  the  debtor  I 
for  his  private  consumption,  the  period  is  two  years ; 

{(i)  in  the  case  of  claims  for  arrears  of  interest,  rent,  and  other 
similar  periodical  payments,  the  period  is  four  yeajs — B*6,B* 
196,197; 

(3)  in  the  ease  of  several  kinds  of  claims,  the  length  of  th^ 
period  is  determined  by  separate  rules,  which  will  be  mentione^l. 
in  their  respective  places — see,  for  instance,  193  sub  (5),  214, 241 
sub  (6),  296. 

e.  ££Ebct  of  DiaabilitleB. 

135.  The  length  of  the  period  is  extended  in  the  folloiR 


(1)  in  the  ease  of  a  claim  against  any  person  who  is 
incapacity,  or  of  restricted  capacity,  and  cannot  be  sued,  on 
ground  that,  for  the  time  being,  he  is  without  a  statutory  agent» 
an  additional  period  is  allowed,  which  comes  to  an  end  six  moni 
after  the  api>ointment  of  a  statutory  agent  for  such  person ; 

(2)  in  the  case  of  a  claim  on  behalf  of  or  against  the  estate 
of  a  deeeajsed  person  an  additional  period  is  allowed,  which  oome^ 
to  an  end  six  months  after  the  acceptance  of  the  inheritance  od 
the  part  of  the  heirs  (522),  or  of  the  executor^s  office  on  the  part 
of   the   executor  (526),  or  after  the  institution  of  bankruptcy 
proceedings  against  the  estate  (536),  or  after  the  appointment  of 
a  curator  (519)  or  administrator  (535)  of  the  estate. 

If  in  either  case  the  period  of  prescription  is  less  than  Bii 
months,  the  length  of  the  period  of  prescription  is  substituted  for 
the  six  months— B.G.B.  206,  207. 


1 

4 


4.  Interruption  and  Suspension  of  Prescription 
a.   Interruption* 
130.    The    B.G.B.    distinguishes    between    the    intermptioii 

(Unterbrechung)  and  the  suspension  {Hetnmung)  of  the  prescription. 
Where  tlie  prescription  is  interrupted,  the  time  which  has  nm 

^  A  person  under  incapacity  can  not  under  any  clrcumstanoes  be  med 
while  he  has  no  statutory  agent,  but  a  person  of  restricted  capacity  ean 
Bue  or  he  sued  without  his  statutory  agent  m  respect  of  any  tranaaciioQ 
into  which  he  can  enter  without  the  mmhI  of  his  statutory  agani  (94)^ 
CP.O,  52. 
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fnor  to  the  date  of  intermption  is  not  counted  if  the  same  claiiri 
Iwomes  again  subject  to  prescription  where  the  prescription  is 
iFQEpemled,  the  time  which  has  nin  before  the  date  of  such 
stispension  is  added  to  the  time  running  after  its  cessation — 
B.G.B.  205. 
The  prescription  is  interrupted : 

(1)  by  part  payment,  payment  of  interest,  giving  of  security, 
or  any  other  act  by  which  the  claim  is  acknowledged — 
Br,i.  208; 

(2)  by  action  brought  for  the  establishment  or  satisfaction  of 
the  ckimi  and  by  certain  other  acts  deemed  to  have  the  same  effect 
(«.g.  the  institution  of  bankruptcy  proceedings;  service  of  a 
^iirf  party  notice  which  has  reference  to  the  claim ;  set-off  by 
^^y  of  defence  in  an  action ;  institution  of  arbitration  proceed* 
ings,  fcc.)— B.G.B.  209,  210,  220. 

Ifl  tase  (1)  a  new  period  begins  to  run  from  the  date  of  the 
™  i€t  of  acknowledgment ;  in  ease  (2)  the  interruption  con- 
tmues  until  the  proceedings  are  terminated,  but  if  the  claim  is 
withdrawn,  or  dismissed  by  an  order  not  affecting  its  validity 
1^-?.  on  the  giDund  of  the  incompetence  of  the  Court) j  the 
^terniption  is  ineffective,  unless  fresh  proceedings  are  instituted 
»iUiitt  six  months '--B.G.B.  211  (1),  212-216.  220;  if  the 
Pittceedings  are  discontinued  by  consent,  or  simply  allowed  to 
4t)p,  the  interruption  comes  to  an  end  at  the  moment  when  the 
W  step  is  taken  in  the  proceedings— B,aB.  211  (2),  215  (1), 

Ilhistration  :  If  fees  become  payable  to  a  medical  practitioner 
D  1J104,  the  period  of  prescription  comes  to  an  end  on  the  31st 
December,  1906  (see  133,  rule  (5)  ;  134,  rule  (2) ).  If  an  action  is 
legun  on  that  day,  the  plea  of  prescription  is  not  available;  if  the 
BtaoQ  10  dismissed  by  reason  of  its  not  being  brought  in  the  proper 
SofQrt,  and  a  new  action  is  begun  on  the  30th  June,  1907,  the 
BBtdt  is  the  same ;  but  if  the  new  action  is  begun  on  the  1st  July, 

e  claim  is  barred.  If  the  action  is  brought  in  the  proper 
burt,  and  pleadings  are  delivered  but  nothing  further  is  done, 
the  two  years  begin  again  to  run  from  the  date  at  which 
hfit  pleading  was  delivered. 

*  Im  9»  fftf  u  the  aix  months  faU  within  the  last  six  moiitUs  of  the  period 
pffBoeaiption^  the  prescription  is  suapendod  during  that  period  ;  in  the 
e  <if  tlie  dLsabilitiea  referred  to  above  (t35),  the  period  ia  extended  in 

AiAABer  C4>rresponding  to  the  extension  there  mentioned— B.G.B.  212  (2). 
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b.  Suspension. 

187.  Prescription  is  mspetided  during  the  following  periods : 

(1)  during  any  additional  time  expressly  allowed  by  tlie 
creditor  for  the  satis&ction  of  a  claim  which  has  fallen  due,  or 
during  a  period  of  time  within  which  the  debtor^  by  reason  of 
some  temporary  circmnstance^  is  entitled  to  refuse  satisfaction' 
—B.G.B.  202(1); 

(2)  during  the  last  six  months  of  the  period  of  prescriptioiii 
if  during  such  time  the  claimant  is  prevented  from  taking 
proceedings  by  reason  of  the  temporary  cessation  of  the  adminii- 
tration  of  justice  (in  consequence  of  war^  revolution^  &c.),  or 
by  reason  of  vU  major  (deprivation  of  liberty,  interrupticm  of 
means  of  communication,  severe  illness,  &c.) — B.G.B.  208; 

(3)  as  regards  any  claim  between  spouses  during  the  oontinn- 
ance  of  the  marriage ;  as  regards  any  claim  between  a  parent  and 
a  child  during  the  child's  minority ;  as  regards  any  claim  between 
guardian  and  ward  during  the  continuance  of  the  guardian'i 
office  2— B.G.B.  204. 


*  This  rale  is  not  applied  in  any  case  in  which  the  debtor's  temporaiy  ri|kt 
to  refuse  satisfaction  is  based  on  one  of  the  following  gronnds : 
a  right  of  lien  (174)  ;  (&)  on  the  exctpHo  nm  adimpleH  eontraetus  (169) 
one  of  the  special  grounds  of  defence  open  to  a  surety  (278) ;  {d)  on 
of  the  dilatory  pleas  open  to  an  heir  of  the  original  debtor  (689)--B.6JS. 
202  (2). 

s  As  to  the  suspension  of  prescription  in  the  events  mentioned  in  the  iMto 
to  186|  see  that  note. 
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CHAPTER   I 
NATirRE  OP    OBLIGATORY   RIGHTS   AND   DUTIES 

L   Definition 

Its*  Tfflc  term  Sckuldt'erhdltnM  (obligatory  relation)  was 
ituted  by  the  B.G.B.  for  the  term  *  obligation  \  formerly 
in  Germany,  and  still  retained  in  the  Swiss  ObUgationen- 
nckU  It  denotes  a  relation  between  two  persons  which  entitles 
one  of  them  to  claim  from  the  other  some  act  or  omission  recog- 
nised as  capable  of  prodaein£>:  a  legal  effect — B.G*B.  241.  The 
B.6.B.  describes  such  an  act  or  omission  by  the  general  term 
LeiHmm^  which  in  the  course  of  this  treatise  will  be  tiunslated 
by  '  performance '. 

Some  of  the  rights  against  definite  persons  which  arise  under 
Suiiily  law  (e,  g.  the  right  to  the  custody  of  an  infant,  or  the 
pcfBonal  rights  of  one  spouse  against  another)  are  not  usually 
included  among  obligator^'  rights  (79)^  though  strictly  speaking 
they  would  come  under  the  definition.  A  person  who  is  entitled 
to  the  performance  of  an  obligation,  whatever  its  nature  may  be^ 
i*,  according  to  German  legal  terminology,  eaUed  the  '  creditor ' 
(Gtdmbiger)^  and  the  person  who  is  imder  the  obligation  is  called 
the  *  debtor '  (SeAulther).  For  the  sake  of  brevit}%  the  terms 
*  creditor'  and  *  debtor^  will  be  used  in  this  sense,  though  in 
ordinary  English  language  they  have  a  somewhat  narrower 
meaning. 

2.  Imperfect  Obligations 

139*    Some  obligatory  relations  have  a  limited    legal  effect, 
^twithstanding  the  fact  that  they  do  not  create  any  rights 
forceable  by   action.      Thus,    for   instance,  the   transactions 
characterized  by  B.G.B*  762-764  as  gaming  or  wagering  trans- 
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actions  (265)^  do  not  impose  any  liability  enforceable  by  action  on 
the  losing  party^  but  a  party  who  has  paid  the  amount  of  his 
loss  cannot  recover  it  on  the  ground  that  he  was  under  no  legal 
liability  to  make  the  payment — B.G.B.  762  (1).  A  similar 
rule  exists  with  reference  to  marriage  brokage — B.G.B.  656. 

As  mentioned  above — 132  rule  (2),  the  payment  of  a  debt 
barred  by  prescription  (181)  cannot  be  recovered,  even  if  it  was 
made  in  ignorance  of  the  &ct  that  the  debt  had  become  barred 
by  prescription— B.G.B.  222  (2). 

No  return  or  reduction  can  be  claimed  in  respect  of  any 
performance,  made  in  satis&otion  of  any  liability  incapable 
of  legal  enforcement,  if  such  performance  was  made  in  compliance 
with  a  moral  duty  or  the  rules  of  social  propriety — B.G.B.  814. 

In  all  these  cases  there  is  no  claim  in  the  technical  sense  of 
the  word;  but,  on  the  other  hand,  the  performance  is  not 
deemed  an  indebitum.  The  term  'natural  obligation'  is  used 
by  some  textbook  writers  to  denote  the  obligations  belonging 
to  the  class  now  referred  to,  while  others  apply  the  term  '  im- 
perfect obligation  \ 
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L   Agreements 


a.    Generally. 


I 


As  a  general  rule^ 


oblij 


3D  cannot  be  created  by 
my  ict-in*the-Iaw  except  an  agreement  {Fertrag)  between  the 
pailieB — B.G.B.  306.  There  are^  however,  certain  unilateral 
ids  which  create  obligations,  the  effect  of  which  is  expressly 
TiOog^iized  (see  142). 

Under  English  law  an  agreement^  not  made  by  deed  under 
wt9Xf  it  ioapemtive  unless  supported  by  valuable  consideration, 
bot  no  similar  rule  exists  in  German  law. 

All  agreement  is  formed  by  offer  and  acceptance  in  the  manner 
•bown  above  (100^  101),  subject  to  such  rules  as  to  form  and 
Gtber  matters  affecting  the  validity  of  acts-in-the-law  as  have 
also  been  mentioned  above  (89  to  106)* 

An  act-in-the-kw,  constituted  by  concurrent  declarations  of  at 
kast  two  parties^  is  caUed  an  agreement  {Vertrag)^  whether  any 
oMigatioQ  arises  under  it  or  not.  An  ^reement  creating  an 
obligation  on  at  least  one  side  (which  in  English  terminology 
b  edled  a  'contract')  is  in  German  legal  language  called  an 
'oblatory  agreement'  {oLligatorucher  Verlrag), 

Some  of  the  rules  contained  in  the  part  of  the  B.G.B.  dealing 
with  the  law  of  obligations  are  applicable  to  agreements  which 
do  not  create  obligatory  relations  (e.  g.  sales,  exchanges,  or 
gifts  completed  by  immediate  delivery  or  payment),  and  it 
will  be  understood  that  the  expression  '  agreement ',  as  used 
in  the  further  course  of  this  treatise,  will  include  both  kinds  of 
agreements. 

rL  An  obligatory  agreement  may  result  in  a  unilateral  obligation 
|lL  g.  the  obligation  to  repay  a  loan)  or  in  a  bilateral  obligatory 
relation.  The  creation  of  a  bilateral  obligatory  relation  may  be 
intended  by  the  parties,  but  even  where  the  primary  intention  of 
the  parties  was  the  creation  of  a  unilateral  obligation  only,  an 
obligation  may  be  created  on  the  other  side  as  an  incidental  result. 
Thus,  in  the  case  of  a  mandate  (232)»  the  primary  intention  is 
impose  on  the  mandatary  the  duty  to  act  according  to  his 
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instructions;    but  the  principal   may  incidentally  come  under  I 
an  obligation  to  reimburse  the  mandatary  for  his  expenses*    b  I 
such  cases  the  Roman  law  gave  to  the  party  entitled  to  tbi^ 
performance  of  the  primary  obligation  the  acdo  direcfa^  whilf 
the  party  entitled  to  the  performance  of  the  incidental  obligalioti 
became  entitled  to  the  actio  cmdrarm. 

Agreements  intending  to  create  obligations  on  botli  sides  ant 
called    reciprocal    agreements    {gegenseitige    Ferlra^e),      Agree- 
ments primarily  intended  to  create  an  obligation  on  one  adt 
only^  but  incidentally  resulting  in  the  creation  of  an  obligation  • 
on  the  other  side^  are  called  imi»erfectly  reciprocal  obligmtioRS ' 
{ttnvollkommene  gegemeitige  Verirage). 


b.   Agreements  in  favour  of  Third  PartieB* 

141.  Roman  law  did  not  allow  a  person  who  was  not  a  party 
to  an  agreement  to  assert   any   rights  created    thereby ;  but  J 
under  Germanic  law  agreements  giving  enforceable  rights 
third  parties  w^ere  not  unknown.     English  law,  acc<irding  to  ttel 
finally  established  doctrine  on  this  subject^  follows  the  nUe  of  1 
Roman  law  (see  Tweddle  i\  Atkinson  1  B.  &  S.  393 ;  Eley  r. 
Positive  &c.  Co.  1  Ex.  D,  88) ;  but  the  effect  of  an  agreemeol  | 
giving  rights  to  a  third  party  may  be  attained  by  the  creation  of  I 
a  trust.     An  ordinary  ante-nuptial  settlement,  by  which  enforoe-f 
able  equitable  rights  are  in  this  manner  given  to  the  onbora 
issue  of  the  intending  spciuses,  is  an  example  of  daily  oecurrenoe.^ 

The   B.G.B.    expressly    recognizes  the  principle  that  a  per- 
formance may  by   agreement  be  stipulated  for  in  £avoar  of  • 
third  party,  with  tlie  effect  of  giving  a  direct  right  to  such  M 
third  party  to  claim  such  performance — B.G.B.  328  (1),  " 

The  question  whether  a  third  party  for  whose  benefit  ao 
agreement  is  entered  into,  is  to  have  an  enforceable  rights  ^ 
whether  such  right  is  to  vest  forthwith,  or  whether  it  isl 
intended  to  be  subject  to  any  condition  (111)  or  stipulation  as  taj 
time  (114),  and,  finally,  whether  such  an  agreement  may 
revoked  or  modified  by  the  parties  thereto  without  the  concurrenctfi 
of  the  third  party,  must,  in  default  of  any  express  declaration  of! 


*  See  Also  Married  Women's  Property  Act  1882  a.  11  ^  us  to  a  policy  < 
a  man^s  life  effected  for  the  benefit  of  his  wife  and  children* 
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tolQllioii  on  the  subject^  be  ascertained  from  the  eircumstances^ 
and  mon  particularly  from  the  object  of  the  agreement — B.G.B. 

The  foUowing  presumptions  and  rules  of  interpretation  are 
AppUidp   in    fio  t^T  as  no  contrary  intention  is  shown  by  the 

(1)  a  pramise  to  the  effect  that  the  promisor  will  pay  a  debt 
owing  by  the  promisee  to  a  third  party,  does  not,  in  the  absence 
<>f  amy  of  the  sjiecial  circumstances  referred  to  in  the  following 
rtlkai  glTe  such  third  party  a  right  to  claim  payment  of  the  debt 
fam  Oie  pmmifior— B*G.B.  329; 

(2)  »  right  in  &vour  of  a  third  party  stipulated  for  in  a  life 
illiiiiaiicc  policy  (266)  or  annuity  agreement  (269)  is  enforceable 
hjr  8Qch  third  party — B.G.B,  330 ;  (as  to  the  time  of  vesting 

(8)  if  any  benefit  is  conferred  on  the  promisor  exclusively 
ta  coiliidefation  of  a  promise  in  favour  of  a  third  party,  such 
third  party  has  a  right  to  claim  performance  of  such  promise — 
B^G.B.  330; 

(4)  if  the  date  of  the  promisee's  death  is  to  be  the  date  of 
perforroance  (e.  g.  if  A  insures  his  life  for  the  benefit  of  -ff),  the 
third  pwty,  for  whose  benefit  the  promise  is  made,  does  not 
aoqiiire  a  vested  interest  until  the  date  of  such  death — ^B,G,B. 
331  (1) ;  such  an  agreement  may,  therefore,  during  the  life 
af  the  promisee  be  rescinded  without  the  third  partes  concur- 
rence, and  if  the  third  party  dies  before  the  promisee,  his  repre- 
sentatives are  not  in  any  event  entitled  to  claim  performance  on 
the  death  of  the  latter ;  if  the  third  party  is  not  as  yet  bom  on 
the  promisee's  death,  the  period  of  vesting  is  |)ostponed  to  the 
time  of  his  birth ;  the  agreement  cannot  in  such  a  case  be 
icseinded  between  the  date  of  the  promisee's  death  and  the  date 
of  the  thiid  party's  birth— B.G.B.  331  (2) ; 

(5)  if  the  promisee  has  reser\"€d  the  right  to  substitute 
another  for  the  third  party  named  in  the  agreement,  the  right  of 
substitntion  may  be  exercised  by  testamentary  disposition  as 
well  as  by  act  Mer  rko^—B.G.B,  332 ; 

(6)  no  act  of  acceptance  is  required  on  the  part  of  the  third 
party,  but  a  renunciation  on  his  part  by  declaration  communi- 
cated to  the  promisor  is  effective^B.G.B.  333 ; 
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(7)  all  defeDces  available  as  between  the  promifior  and  tt» 
promisee  are  also  available  as  between  the  promisor  and  thetliiri 
party— B.G.B.  384; 

(8)  in  the  absence  of  any  stipulation  to  the  contrary^  Ae 
promisee,  as  well  as  the  third  party^  has  the  right  to  en&ne 
the  claim— B.G.B.  335.2 

2.  Unilateeal  Acts-in-the-Law  cebatinq  Obugatioks 

142.  An  obligation  must  of  necessity  inure  in  favour  of 
another^  but  it  is  not  necessary  that  such  other  should  always  be 
cognizant  of  the  right  conferred  upon  him^  or  that  his  aoeqpiU 
ance  should  be  a  condition  of  the  binding  nature  of  tlie 
obligation.  Under  English  law  a  promise  made  by  deed  it 
binding  though  not  accepted  by  the  promisee  (Xenoe  r. 
Wickham  2  H.  L.  296)^  but  a  promise  made  by  parol,  owing 
to  the  requirement  of  consideration^  cannot  be  binding 
accepted  by  the  other  party  (from  whom^  of  course,  the 
sideration  must  pass). 

German  law  recognizes  the  following  kinds  of  acts  as  tinilatenl 
acts  creating  a  binding  obligation,  without  the  necessity  of 
acceptance  on  the  part  of  another  party  : 

(1)  an  act  inter  vivos  providing  for  the  constitution  of  an 
-  incorporated  foundation  (57)  ^ ;  (2)  the  public  offer  of  a  rewaid 
(283) ;  (3)  the  execution  of  an  '  obligation  to  bearer '  (281). 

3.  Obligations  created  otheewise  than  by  Act-in-the- 

Law 

148.  It  was  customary  in  the  older  textbooks  to  classify 
all  obligations  as  being  ex  contractu^  quasi  ex  cofUraetu,  ex 
delicto,  qttasi  ex  delicto ;  but  this  mode  of  classification  has  now 
been  completely  abandoned. 

There  is  now  a  broad  line  of  demarcation  between  obligatory 

3  Ab  to  the  rule  contained  in  H.G.B.  435  which  is  generally  referred  to  at 
a  special  instance  of  the  recognition  of  an  agreement  in  favour  of  a  third 
party  enforceable  by  such  third  party  see  241  sub  (8). 

^  The  founder  in  such  a  case  does  not  become  bound  until  his  scheme  has 
been  approved  by  the  competent  public  authority ;  it  is,  therefore,  by  no 
means  a  forced  construction  to  say  that  the  transaction  is  in  reality  an 
agreement  between  the  founder  and  the  public  authority  for  the  benefit 
of  a  third  party. 
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fhtfi  created  by  act-in-the-law  and  other  obEgutory  rights* 
latter  may  be  subdivided  under  two  principal  heads, 
[namely:  (1)  remedial  obligatory  rights;  (2)  obligatory  rights 
I  conferred  by  outside  circumstances. 

A  remedial  obligatory  right  (79)  may  arise  on  the  breach 
of  VI  antecedent  right  (167)^  or  on  the  commission  of  an 
tttilAwfal  act  by  which  an  absolute  right  is  violated  (284).  In 
I  hoOk  cases  the  remedial  right  is  of  an  obligatory  nature,  and 
ia  both  cases  it  is  a  right  to  receive  compensation  in  accordance 
wiili  the  definition  of  that  term  given  below  (167). 

Among  the   obligations   imposed   by  outside   circumstances^ 

fiiofle  created  by  the  rendering  of  voluntary  services  (GeicAaflf*s^ 

IjSirmm^  ekne  Anftrag^  negofiorum  gestin — 301)  and  those  created 

bjr  the   receipt  of  unjustified  benefits   {ungerechtferiigie  Berei- 

,  dkmn^ — ^(298) ;  *jure  naturae  aeqnnm  eH  neminem  cum  altering 

\d0irmeftlo   et  injuria  Jieri   locnpletiarem' ^J)ig.   50,    17,    206) 

require  special  attention. 

Mutual  obligations  also  arise  between  parties  who  are  joint 
ow&ers  of  property,  or  subject  to  joint  liabilities  by  reason  of 
some  9iCt  or  event  not  brought  about  by  their  own  agreement, 
e,g.  co-heirs  of  a  deceased  person — {Gemeimchaft^  communio 
irnddeMiSm,  305). 

Tliere  are  finally  the  obligations  which  in  this  treatise  are 
deBcrifaed  as  liabilities  created  ^by  estoppel^  (306)^  and  the 
ohligBtions  imposed  on  finders  of  lost  objects  (307), 


CHAPTER  III 

RULES  OF  INTERPRETATION  AS  TO  PER. 
PORMANCE  OP  OBLIGATORY  DUTIES 

1.  Miscellaneous  Rules 

144.  As  stated  in  the  section  dealing  with  the  interpretation 
of  acts-in-the-law  (107)^  the  general  rules  there  mentioned  are 
supplemented  by  the  special  rules  stated  below  as  to  the  manner 
in  which  obligatoiy  duties  must  be  carried  out,  in  the  absence  of 
any  express  or  implied  agreement  to  the  contrary.* 

(1)  General  Bole. 

The  debtor  is  under  an  obligation  to  effect  the  promised  pe^ 
formance  in  such  manner  as  good  faith  between  the  parties 
requires^  due  regard  being  had  to  ordinary  usage — B.6.B.  248. 
(This  rule  simply  extends  to  all  obligations  the  provisioiis 
relating  to  agreements  contained  in  B.G.B.  157  referred  to  abo?e 
(107).) 

(2)  As  to  Quality  of  Things  not  speoifioaUy  defined. 

A  person  who  is  under  an  obligation  to  deliver  a  genericaOy 
defined  thing  (dei*  Gattung  nach  bestimmte  Sache)  must  deUver 
a  thing  of  the  promised  description  and  of  average  kind  and 
quality.  As  soon  as  the  debtor  has  done  everything  required 
on  his  part  for  performing  his  obligation  in  this  mimner,  his 
obligation  is  deemed  to  refer  to  the  thing  appropriated  to  the 
agreement — B.G.B.  248.  The  appropriation  of  the  thing  to 
the  performance  of  the  obligation  converts  the  generic  into  a 
specific  obligation. 

Where  the  obligation   to  deliver  generically  defined   goods 

arises  under  a  mercantile  transaction  (36),  merchantable  goods  of 

average  kind  and  quality  must  be  delivered — H.G.B.  860,  and 

see  H.G.B.  845. 

^  These  rules,  as  far  as  the  nature  of  the  case  admits  in  each  pariieular 
instance,  are  applied  to  obligations  imposed  by  law  (e.  g.  under  the  rales 
of  family  law),  as  well  as  to  those  created  by  act  of  the  parties  concerned. 
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(3)  A8  to  Currenoyt  Weight«  and  Measure. 

Where  payment  is  stipulated  for  in  a   foreign  cnrrenoy  the 
payment  may  be  made  in  German  currency  at  the  rate  of  ex- 
ehange  current  at  the  time  and  place  of  payment — B.G.B.  244. 
Whej^  payment  is  stipulated  for  in  a  kind  of  coin  not  cun-ent 
at  the  time  of  payment,  the  payment  must  be  effected  as  if  no 
Rich  stipulation  had  been  made — B.G3.  245  ;  in  the  case  of  a 
mercantile  transaction  (36),  measurement^  weight,  currency^  time, 
and  distance  are  determined  in  accordance  with   the   rule  pre- 
vailing in  the  place  where  the  agreement  is  to  be  performed^ — 
H.G.B.  361,  and  see  H.G*B.  345. 

(4)  Afi  to  Interest. 

Wheie  interest  is  payable  by  virtue  of  any  agreement  or 
kgal  role  the  rate,  unless  otherwise  specified,  is  4  per  cent*  per 
aanttm— B.G.6.  246, 

Wliere  a  claim  arises  under  a  mercantile  transaction  between 
mefcantile  traders,  interest  at  the  rate  of  5  per  cent,  per  annum 
IS  payable  from  the  date  of  maturity,  even  in  the  absence  of 
any  agreement  to  that  effect— U.G,B*  352,  363. 

(5)  Aa  to  Accessories, 
An    obligation    to    sell    or   charge  a    thing    comprises   an 
obligation  to  sell  or  charge  the  accessories  of  such  thing  (76) — 
B,G.B.  314. 

(6)  As  to  Discretionary  Mode  of  Performance. 

Where  the   mode   of   performance   is   to  be  determined    by 

of  the  contracting  parties  or  by  a  third  party,*  such  deter- 

mination  must^  in  the  absence  of  an  express  stipulation  allowing 

unfettered  discretion,  be  made  in  an  equitable  manner ;  if  made 

by  one  of  the  parties  it  must  be  communicated  to  the  other  party ; 

if  made  by  a  third  party,  it  must  be  communicated  to  one  of  the 

parties.^     Where  an  equitable  determination  is  not  made  within 

a  reasonable  time  the  aggrieved  party  may  refer  the  matter  to 

the  determination  of  a  competent  Coui't — B.G.B.  315,317  (1), 

318  (1),  319  (1). 

'  For  ail  ezAmple  see  499  sub  (d). 

'  An    to    dfiterminatiotis    to    be    made    by    several    third    parties   see 
B.Q.B.  S17  \2), 
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Where  the  value  of  the  consideration  to  be  giyen  in  exchange 
for  the  other  party^s  performance  is  not  specified,  sncli  oiher 
party  is  entitled  to  determine  the  nature  of  the  consideratioii— 
B.G.B.  316.  . 

Where  it  is  expressly  stipulated  that  a  third  party  is  to 
determine  the  mode  of  performance  in  his  unfettered  diBcretioiv 
and  where  such  third  party  is  unable  or  unwilling^  to  detomine 
the  matter^  or  unduly  delays  such  determination^  the  agpreement 
becomes  inoperative — B.G.B.  319  (2). 

The  determination  made  by  a  third  party  may  be  impugned  by 
one  of  the  parties  to  the  agreement  on  the  ground  of  mistake 
(99)^  fraudulent  misrepresentation  (109)^  or  unlawful  threits 
(110)— B.G.B.  318  (2). 

(7)  As  to  Compensation  for  Outlay. 

The  duty  to  compensate  for  outlay  in  money  or  in  kind, 
whether  arising  by  virtue  of  an  act-in-the-law  or  under  any  rolei 
of  law — see,  for  instance,  231  rule  (5)^  252,  302^  544 — indodn 
a  duty  to  pay  interest — see  above  sub  (4) — on  the  money  spender 
on  the  value  of  the  material  used^  as  from  the  date  of  the  outlay. 
If  a  person  entitled  to  the  re  imbursement  of  outlay  had  the 
enjoyment  of  the  fruits  or  profits  (77)  of  the  thing  for  whieh 
such  outlay  was  incurred,  the  duty  to  pay  interest  only  arises 
in  so  far  as  consideration  was  given  for  such  fruits  or  profits— 
B.G.B.  256. 

If  the  duty  to  compensate  for  outlay  is  limited  to  the  amount 
by  which  the  value  of  the  thing  for  which  the  outlay  ww 
incurred  has  been  increased  (see,  for  instance,  198),  interest  on 
outlay  is  payable  only  in  so  far  as  the  aggregate  amount  of 
principal  and  interest  does  not  exceed  that  amoimt.^ 

(8)  As  to  Obligations  to  render  Accounts  or  to 
Aimish  Inventory. 

The  duty  to  render  accounts  for  receipts  and  disburse- 
ments (see,  for  instance,  231,  414,  467)  includes  the  duty  to 
furnish  vouchers.    Where  there   is  reason  to  suspect  that  the 

*  If  a  person,  entitled  to  claim  compensation  for  outlay  made  for  a  specifie 
purpose,  has  incurred  an  obligation  in  order  to  effect  such  purpose,  he  it 
entitled  to  be  released  from  the  obligation  or,  in  the  case  of  an  obligaiioa 
the  performance  of  which  is  not  yet  due,  to  receive  security — B.O.B.  257. 
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ite  relating^  to  the  reoeipts  have  not  been  made  out  with 
n^oesaary  amount  of  care^  the  person  entitled  to  the  accounts 
mftf^  unless  tlie  matter  is  of  small  importance^  require  the 
acooontiiig  party  to  make  a  sworn  declaration  as  to  the  accuracy 
and  completeness  of  the  account — B.G-B.  259,  26L 

In  a  similar  way  a  person  whose  duty  it  is  to  deliver  an 
.te  of  things  (71)^  or  to  give  information  as  to  the 
|>on6nt  parts  of  such  aggregate,  must  furnish  an  inventory 
of  such  component  parts  to  the  party  entitled,  and  make  a 
declaration  on  oath  as  to  the  completeness  of  the  inventory  if 
wqoired  to  do  so— B.G.B.  260,  261, 

The  sworn  declaration  in  any  such  case  is  called  Offeu- 
i§rmm§md  or  Manifestaiion^eid. 

(9)  Afl  to  Exercise  of  'Jus  toIlendi\ 

A  person  entitled  to  remove  an  article  affixed  to  a  thing 
which  has  to  be  delivered  to  another  (see,  for  instance^  209  sub  4, 
361,  378),  must  after  effecting  such  removal  restore  the  thing 
to  ite  prior  state.  He  may  exercise  the  right  in  ciuestion 
(Erequently  called  jui  tolkndi  by  German  writers)  after  the 
delivery  of  the  thing,  but  the  person  to  whom  it  was  delivered 
may  in  such  a  case  claim  security  for  the  damage  which  may 
be  caused  by  the  severance^ — B.G.B.  258. 

2»  Alternativt!  Obligations 

Where  the  debtor  is  under  an  obligation  to  perform 
of  several  specified  acts,  then,  in  the  absence  of  any 
contrary  agreement  between  the  parties,  the  following  rules 
apply: 

(1)  The  election  rests  with  the  debtor— B.G.B.  262. 

(2)  After  the  election  has  been  made  and  communicated  to 
the  other  party  the  selected  performance  is  deemed  to  be  the 
only  performance  stipulated  for  ah  initio — B.G.B.  263. 

(8)  If  the  debtor  does  not  exercise  his  right  of  election,  and 
the  creditor's  claim  has  to  be  enforced  by  judicial  proceedings, 
judgment  is  given  in  an  alternative  form ;  such  a  judgment 
entitles  tlie  creditor  to  enforce  such  of  the  alternative  obligations 
iB  he  amy  think  fit,  but  the  debtor  may,  prior  to  the  completion 

l2 
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o£  such  enforcementj  satisfy  his  obligation  by  doing  one  of  tbe 
alternative  acts  stipulated  for  by  him — ^B.G.B.  264  (1), 

UlufitratioD :  A  agrees  to  sell  to  B  either  his  brown  ma«  or 
his  grey  mare  for  the  sum  of  £50  but  fails  to  perform  his  agree* 
ment.  B  obtains  judgment  directing  A  ^  to  deliver  to  if  the 
said  brown  mare  or  the  said  grey  mare  against  payment  of  tie 
sum  of  £50  \  B  obtains  an  order  enabling  the  official  process* 
server  to  obtain  possession  of  tlie  grey  mare,  but  before  this  order 
has  been  carried  out  B  delivers  the  brown  mare.  The  daiiD  is 
satisfied. 

(4)  If,  according  to  the  agreement  between  the  parties^  the 
creditor  has  the  right  to  electj  and  he  delays  his  election^  tit 
debtor  may  request  him  to  notify  his  election  within  a  specified 
reasonable  period  of  time ;  if  after  the  lapse  of  the  period  the 
request  remains  unsatisfied,  the  right  of  election  passes  to  the 
debtor— B.G.B.  264  (2). 

(5)  If  one  of  the  promised  alternative  acts  is,  or  becomes  ]iop(»> 
sible  (158) J  the  obligation  is  deemed  to  refer  to  the  other  altenuitife 
act  or  acts  ;  if  however  the  impossibility  was  caused  by  the  act  or 
default  of  the  non^electing  party,  the  electing  party  may  elect 
the  impossible  act*  The  result  of  such  an  election  is  that  the 
electing  party,  if  he  is?  the  debtor  may  consider  his  obligatioQ 
satisfied ;  if  he  is  the  creditor  he  may  claim  damages  for  noa- 
performance* 

Illustration :  If  in  the  event  mentioned  in  the  illusi 
rule  (3)  the  grey  mare  is  killed  owing  to  Al^  negligence,  B 
at  his  option  ac^cept  the  delivery  of  the  brown  mare  in  satisfact^ 
of  J^s  promise,  or  claim  damages  for  non-performance  of  the 
promise  to  deliver  the  grey  mare. 

Hules  {!)  and  (2)  and  the  first  part  of  rule  (5)  correspond 
to  the  rules  of  English  law  on  the  same  subject ;  as  to 
rule  (1)  see  judgment  of  BoviU  J.  in  Deverill  r.  Bumell  L*  IL 
8  C.  P.  475,  478 ;  as  to  rule  (2)  Co.  Lit.  146  a ;  as  to  rule  (a) 
McUquham  v,  Taylor  (1895)  1  Cb,  53. 

3.  Place  aj^^d  Toib  of  Performance 
a.  Flaco  of  Performance. 
14e.  In  the  absence  of  any  contractual  stipulation  as  to 
place  of  performance  or  of  any  special  circnmstanoes  (suoh  as 
nature  of  the  obligatory  relation  between  the  parties  or  anyl 
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ipectfie  rale  of  law  applicable  thereto)  from  which  the  plaee  of 
perf ormaace  caa  be  inferred^  the  following  rules  apply  : 

(1)  if  the  obligation  was  incurred  in  the  course  of  the  debtor's 
the  debtor's  place  of  business  is  the  place  of  perform- 

>— B.G.B,  269  (2) ; 

(2)  tn  every   other  case  the  place  in  which  the  debtor  was 
iciled  at  the  time  when  the  obligation  was  incurred  by  him 

the  place  of  performance  2— B.G.B.  269  (2)  ; 

For  instances  of  cases  in  which  the  place  of  performance  is  fixed 
by  specific  rule  of  law  applicable  under  the  special  circumstances 
Bee  252,  379. 

In  the  ease  of  an  agreement  by  which  several  obligations  are 
undertaken,  each  obligation  may  of  course  have  a  separate  place 
of  performance* 

The  ascertainment  of  the  place  of  performance  is  frequently 
oC  importance  for  the  purpose  of  determining  the  choice  of  law, 
tlie  interpretation  of  a  particular  expression — see,  for  instance,  144 
role  (8),  147  rule  (4), — or  the  juriedietion  of  a  particular  court, 
Ow  the  latter  point  see  C.P.O.  29. 

'  Tlid  plMCG  of  perfonrumce  (BrfuUunfftortf  Leidungsort)  muat  be  liistinguished 
f^m  the  place  of  destination  (Btstimmungsorf) ;  if  a  vendor  undertakes  to 
deliver  gof^dB  by  forwarding  them  from  one  place  to  another^  the  place  from 
ich  they  are  to  be  forwarded  is,  as  a  general  role,  the  place  of  perform- 
for  the  vendor's  obligation,  whereaa  the  place  to  which  they  are 
krded  is  the  place  of  destination.  The  circumstance  that  the  debtor 
haa  undertaken  or  is  under  a  legal  duty  to  pay  the  carriage  does  not  in 
ilJMilf  jiiatiJy  the  conclusion  that  the  place  of  destination  is  the  place  of 
performance— B.G.B.  269  (8),  270  (4) — but  such  an  intention  may  be 
l^ilkered  from  other  oireumBtanoes.  In  the  case  of  a  sale  of  gooda  the 
place  of  deatination  is,  as  a  general  rule,  the  place  of  performance  for  the 
fmnka^er't  obligation  to  rtceit^  the  goods,  while  the  place  of  performance 
1^  Iha  vendor^t  duty  to  deliver  under  the  general  rule  is  the  vendor's  place  of 
(•ae  E.G*  vol,  49  p.  72) ;  in  the  case  of  a  money  debt,  the  creditor's 
of  business  la  presumed  to  be  the  place  of  destination  if  the  debt  arose 
tbe  course  of  his  business;  and  the  place  of  his  donucil  is  the  place  of 
datftination  in  any  other  case,  but  the  question^  whether  the  place  of 
deatination  is  also  the  place  of  performance,  is  detertnined  by  the  rules 
slated  in  the  text — B.G.B.  270  ri),  {2),  (4).  A  debtor  who  owes  a  money  debt 
japraeumed  to  have  undertaken  the  cost  and  risk  of  transmission^  unless  such 
doei  and  risk  are  increased  by  the  fact  that  the  creditor  after  the  date  of  the 
cnation  of  the  obligation  has  removed  liis  domic il  or  his  place  of  business, 
in  wkich  event  the  increase  of  the  cost  and  the  whole  risk  has  to  be  borne 
by  tha  cwKiitor— B.G.B,  270  (1),  (S),  (S). 

*  Bnlaa  (1)  and  (2)  are  also  applied  in  cases  in  which  an  obligation  is  of 
a  Bc^ative  aatiii^— R.G.  voL  51  p.  312. 
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Under  English  law  the  debtor  is  g^enerally  bound  to  find  the 
creditor— see  Walton  v.  Mascall  13  M.  &  W.  at  p.  458 ;  67  R.  S. 
at  p.  676,  and  Bills  of  Exchange  Act  1882  s.  52  (1),— bat  m 
regards  the  sale  of  goods  the  rule  is  similar  to  the  above- 
mentioned  rule  of  German  law — see  Sale  of  Goods  Act  189S 
8.  29(1).  As  to  the  ascertainment  of  the  place  of  performance 
for  the  purposes  of  establishing  the  jurisdiction  of  the  English 
High  Court,  see  R.S.C.,  Order  XI,  rule  1  (e). 

b.  Time  of  Ferformanoe. 

147.  The  following  rules  apply  as  to  the  time  of  perfonn- 
ance,  in  the  absence  of  any  other  expressed  or  imidied 
stipulation : 

(1)  where  no  time  is  fixed,  the  performance  of  the  obligatkm 
may  be  offered  or  claimed  as  soon  as  the  obligation  is  iocuned— 
B.G.B.  271(1); 

(2)  where  a  time  is  fixed  the  creditor  cannot  claim,  but  the 
debtor  may  offer  performance  before  the  stipulated  time;  if 
the  debt  does  not  bear  interest^  a  debtor  who  repays  it  before 
the  stipulated  time  is  not  entitled  to  claim  any  abatem^t— 
B.G.B-271(2),  272; 

(3)  the  performance  of  any  obligation  incurred  in  the  course 
of  a  mercantile  transaction  (36)  cannot  be  claimed  or  offered 
except  during  the  usual  business  hours — H.G.B.  845,  358; 

(4)  if  it  is  agreed  that  an  obligation  incurred  in  the  course  of 
any  mercantile  transaction  is  to  be  performed  in  '  the  spring '  or 
in  the  '  autimm  \  or  at  any  similarly  defined  point  of  time,  the 
meaning  of  any  such  expression  is  determined  by  the  commercial 
usage  prevalent  in  the  place  of  performance — H.G.B.  845,  359 
(1).    (For  the  general  rules  as  to  computation  of  time  see  108,) 

*  In  the  case  of  interest-beftring  debts  there  is,  as  a  general  rule,  an 
expressed  or  implied  agreement  not  to  repay  before  a  stipulated  time ;  in 
the  absence  of  such  an  agreement  interest  is  payable  up  to  the  date  of 
payment  only.  As  to  the  right  to  repay  debts  bearing  more  than  6  per  cent 
interest  see  106. 


CHAPTER  rV:  CIRCUMSTANCES   AFFECTING 
LIABILITY 

1.  Absolute  Liability  and  Liability  for  Default 
a,  General  Bules. 

148.  A  debtor  may  under  a  special  legal  rule  applicable  under 
^the  circumstances^  or  under  the  terms  of  bis  promisej  be  bound 
his  obligation^  even  if  its  performance  becomes  impossible 
witbout  any  default  on  his  part ;  but,  as  a  general  rule,  he  is  not 
liable  for  non -performance  or  incomplete  performance  if  the  per- 
formance or  the  complete  performance  was  rendered  impoesible 
bjr  any  circumstance  not  brought  about  by  his  own  default. 
The  default  may  be  wilful  or  negligent.  The  expression  *  wilful 
defimlt '  *  is  used  as  an  equivalent  of  Vormtz^  which  term  denotes 
mnj  default  made  by  the  debtor  with  the  consciousness  of  the 
coofiequenees  of  his  conduct,  though  not  necessarily  with  the 
intention  to  violate  his  obligation  ;  where  an  aggravated  liability 
k  attached  to  intentional  default  the  B.G.B.  uses  the  won! 
Ar^isi  or  Bd^wiUiffkeit ,  or  some  similar  word — see,  for  instance, 
157  b,  160  note  2,  185,  201  sub  (4),  222  sub  (3). 

b.  Degprees  of  Kegligence  and  Diligence. 

Negligence  is  called  Fahrldssigkeit^  and  means  the  omission  of 
the  degree  of  diligence  {Sorfffalt)  which  under  the  special  circum- 
fitaDces  of  the  ease  the  debtor  was  bound  to  give.  In  the  absence 
of  any  contrary  legal  rule  applicable  under  the  special  eircum* 
staiiicce,  or  of  any  express  or  implied  stipulation^  the  diligence 
xaoal  *in  ordinary  intercourse  *  must  be  applied — B.G.B.  276  (1), 
If  a  person  is  required  to  use  diligence  in  a  transaction  which  on 
Ilk  side  b  a  mercantile  transaction  (36)^ '  the  diligence  of  a  careful 
mercantile  trader '  {dk  Sorgfalt  eines  ordentlicheit  Kaufmantui)  is 
TCqttiied— H.G.B,  347. 

In  certain  specified  cases  it  is  sufficient  to  give  the  degree 
of  care  which  the  person  concerned  usually  gives  to  his  own 

*  Afl  io  ilie  me&Diiig  of  .this  expresdon  in  Engllah  law,  see  Bennett  r.  Stone 
(IM)  1  Clu  507,  Uh,  hn. 
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affidrs  (dUigentia  quam  8uis) — see^  for  ingtance,  252,  259,  4U 
sub  (8)^  442 — but  a  person  whose  liability  is  reduced  in  tUi 
manner  is  in  any  event  liable  for  damage  caused  by  gross  negli- 
gence in  the  performance  of  his  obligation — B.O.B.  277. 

Gross  negligence  {grobe  PaArldssigieit)  is  not  defined  by  Ae 
B.G.B.9  but  the  definition  of  Roman  law  still  holds  good :  'Lili 
culpa  est  nimia  negligentia^  id  est  nan  intelligere  quod  mMU 
intelHgunt  '—Dig.  50, 16, 213,  §  2  (Ulpian).  To  disr^^  a  riak 
which  is  obvious  to  everybody  constitutes  gross  n^lig^ice.' 
Damage  done  recklessly  is  called  boslieie  Schddigung.^  The 
word  boslich  must  be  distinguished  from  boswUlig,  which,  u 
mentioned  above,  implies  an  intention  to  cause  damage. 

c.  Circumstances  excluding  Liability. 

A  person  is  not  responsible  for  damage  caused  by  any  act 
done  in  a  state  of  unconsciousness  or  during  morbid  distorfaance 
of  the  mental  &culties,  excluding  the  free  action  of  the  power  of 
volition,  unless  such  unconsciousness  or  mental  disturbance  was 
brought  about  by  culpable  indulgence  in  stimulants  or  naiootics;^ 
a  deaf  and  dumb  person  or  an  in&nt  between  the  ages  of  seven 
and  eighteen  ^  is  not  responsible  for  any  damage  caused  by  anj 
act  done  by  him  while  he  did  not  possess  the  degree  of  inteUigence 
required  fer  enabling  him  to  realize  his  responsibility. 

Where  the  damage  was  caused  by  an  unlawful  act  (284)  for 
which  compensation  cannot  be  obtained  from  a  third  party  under 
the  rules  stated  below  (150),  the  person  by  whom  the  act  was 
done,  though  released  from  direct  responsibility  by  the  effect  of 
the  rules  stated  above,  has  to  compensate  the  injured  party  in  go 
&r  as  this  appears  equitable  under  the  circumstances,  regard 

'  The  cases  in  whioh  a  debtor's  responsibility  is  restricted  to  damage 
caused  by  his  wilful  default  and  gross  negligence  are  exceptional;  for 
examples  see  155,  201,  219,  301,  807. 

'  See,  for  instance,  H.G.B.  202,  which  provides  that  where,  on  the  formation 
of  a  company,  shares  are  allotted  for  any  consideration  other  than  cash,  the 
promoters  are  liable  for  any  damage  caused  by  them  recklessly  in  connexion 
with  such  allotment. 

*  If  the  act  was  done  under  the  influence  of  culpable  indulgence  in 
stimulants  or  narcotics,  the  person  by  whom  it  was  done  is  responsible  aa 
if  he  had  been  guilty  of  negligence— B.G.B.  '276  (1),  827. 

'  An  infant  who  has  not  attained  the  age  of  seven,  being  under  total 
incapacity,  is  not  in  any  event  responsible  for  any  damage  caused  by  him. 
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{  bad  to  the  pecuniar)''  position  of  the  parties,  and  in  bo  far 
'  it  flie  payment  of  such  com|)ensation  does  not  deprive  the  party 
hf  wbom  the  damaging  act  was  done  of  the  means  for  hie  own 
naJUleDance  and  for  the  perfornmnce  of  his  statutory  duties  aB 
to  tilt  maintenance  of  others  (412  sub  (9),  430,  431)— B,G.B, 
2rfi(l),  827-829. 

d.  Comparison  with  English  Law. 

Under  English  law  a  promisor  must^  as  a  general  rule,  carry 

^mt  bin  pronuse,  and  is  liable  for  its  non -performance,  even  if  he 

ia  not  guilty  of  wilful  default  or  negligence.     At  first  sight  this 

^rale  seems  to  be  diametrically  opposed  to  the  German  rule,  but 

Bbglish  law  recognizes  that  under  special  circumstances,  such 

OoM  referred  to  in  Taylor  v.  Caldwell  3  B.  &  S.  826,  the  nou- 

rpgrformaoct  of  an  agreement  is  excused  unless  caused  by  the 

l.ptom^r's  wilful  or  negligent  default,  the  difference  between  the 

ptwo  itystems  is  not  so  great  as  it  appears. 

The  distinction  between  various  d^rees  of  diligence,  though 

'  aomatunee  mentioned  in  English  judgments,  is  not  so  consistently 

'carried  out  as  in  German  law  (see  the   dictum  of  Rolfe  B.^  in 

Wibon  n  Brett  11  M.  fe  W.  on  p.  114;  63  R,R.  on  p,  530, 

vhi^  gross  negligence  is  staled  to  be  the  same  thing  as 

^ni^Hgence  *  with  the  addition  of  a  vituperative  epithet  ')* 

e.  Contraotual  Modiftoation  of  Liability. 
The  degree  of  diligence  which  a  person  is  bound  to  give  under 
[the  drcumstanees  of  any  particular  case  may  be  modified  by 
mgreement  between  the  parties  concerned,  but  the  responsibility 
for  the  debtor's  own  wilful  default  cannot  be  excluded  beforehand 
by  mutual  agreement.  The  responsibility  for  an  agent's  wilful 
^default  may  be  excluded.  The  creditor  may,  of  course,  after  the 
ence  of  the  default,  waive  any  rights  to  which  he  becomes 
entitled  by  reason  thereof— B.G.B*  276  (2),  278. 

In  certain  cases  where  the  debtor  is  liable  without  reference  to 
'any  default  on  his  part,  the  performance  is  excused  if  it  was 
prevented  by  vh  major  {hohert  G^ysaU),  Yu  viajar  corresponds 
to  the  '  act  of  God  ^  of  English  law,  and  is  assumed  to  ejcist 
in  any  case  in  which  the  non-performance,  or  the  ineompletenes!* 
of  tbe  performance,  of  an  obligation  could  not  have  been  avoided^ 
LiCven  if  the  high^t  degree  of  diligence  had  been  applied. 
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2-    CONTRIBUTOTIY    DEFAULT   OF    PLAINTIFF 

149.  Under  English  law  the  plaintiff  ^s  contributory  default 
affects  the  defendant's  liability  in  the  case  of  claims  for  damag^e 
done  by  unlawful  acts ;  under  the  rules  of  the  present  Gennan  law 
the  liability  created  by  a  contract  or  other  act-in-the-law  is 
affected  in  the  same  way  by  the  contributory  default  of  the  other 
party  as  the  liability  for  an  unlawful  act.  Under  German  as  well 
as  under  English  law,  the  proof  of  the  plaintiff's  own  default  is 
relevant  only  for  the  purpose  of  showing  that  the  defendant's 
default  was  not  the  *  decisive^'  or  'preponderant'  {vorwUgend) 
cause  of  the  damaging  event,  but  while  under  English  law  the 
fact  that  the  defendant's  default  was  not  the  decisive  cause 
deprives  the  plaintiff  of  hia  entire  claim  to  compensation  (except 
in  cases  coming  under  Admiralty  law),  German  law  leaves  it  to 
judicial  discretion  to  determine  whether  the  defendant's  liability 
to  make  compensation  is  entirely  destroyed  or  merely  reduced  by 
contributory  default  on  the  part  of  the  plaintiff — B,G,B.  254  (I). 

Contributory  default  may  be  constituted  by  an  omission  as 
well  as  by  a  positive  act  (e.g*  by  the  omission  to  call  attention 
to  the  risk  of  an  unnsually  Berious  loss)- — B.G.B.  254  (2). 

The  contributory  default  of  a  person  for  whose  default  the 
plaintiff  is  liable  under  the  rules  mentioned  below  (150)  has  the 
same  effect  as  the  plaintiff's  own  default. 
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3.  Liability  foe  the  Default  of  Others 

a.  In  respect  of  the  performance  of  Obligationa 
arising  under  an  Act^in-the-law* 

150.  In  the  case  of  any  act  done  by  a  person's  statutory 
agent  (116)  on  his  behalf,  the  principal  is  liable  for  the  agent's 
default  in  the  same  way  as  he  would  be  liable  for  his  own  deCault  ^J 
if  his  capacity  were  unrestricted — B.G.B*  278.  ^| 

In  the  case  of  an  act  done  by  any  other  agent  on  behalf  of  ^^ 
a  principal  a  distinction  must  be  dmwn  between  acts  specially 
delegated  to  independent  persons  and  acts  done  in  the  ordinary 
course  by  assistants  {Gekulfeu), 

*  The  expression  *  deeiaive  \  wluoh  is  used  by  Sir  F,  PoUock  (»«©  Law  of 
Torta,  7ih  edition^  p.  455),  in  clearer  ttum  the  cxpreaaioii  ^  proximatd  *  generally 
used  in  the  English  authoHtieiw 
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At  ftfguiM  tndepeudeat  persons  the  general  rule  is  that  the 
jf&gbmMmo/OB  of  an  obligation  undertaken  by  A  may  tiot^  in  the 
of  flxprtos  permission,  be  delegated  by  him  to  JB.  If 
dtlagtttion  takes  place  A  is  liable  for  all  consequences  due 
to  tht  ttDauthorizcd  delegation  of  his  duty.  If  the  debtor  ban 
aothofitjr  from  his  creditor  to  delegate  the  performance  of  his 
ckUigftUon  to  another,  the  question  as  to  the  liabttity  of  the 
origiDftl  debtor  for  the  default  of  the  substitute  eni}doyed  by  him 
depends  upon  the  agreement  between  the  parties  or  the  specilie 
Iflgal  rules  applicable  under  the  j)articular  ciroumstanees— see^  for 
231  rule  (2). 
1  Aa  regards  tlie  employment  of  assistants,  it  is  of  course  clear 
many  Idnd^  of  obligations  cannot  be  earned  out  in  detail  by 
tbe  i^raiaiior  in  person,  but  tliat  the  performance  must  be  effected 
hj  tirvaiits  or  other  employees  working  under  his  superin- 
Icodence.  In  sneh  cases  there  is  an  implied  authority  to  em])loy 
awiitants,  and  where  such  implied  authority  exists  (and  also 
wher^  the  employment  of  assistants  is  expressly  authorized)  the 
debtor^  in  the  absence  of  a  special  stipulation  to  the  contrary, 
m  answerable  for  any  default  on  the  ])art  of  bis  assistants  as 
thoiif^  it  had  been  his  own — B.G,B.  278;  if  the  principal 
m  Umself  only  liable  for  gross  negligence  he  is  only  liable  for 
groes  Digligenee  on  the  part  of  his  assistants ;  if  the  principal 
m  aaewecable  for  diii^entia  quam  sim  the  assistants  must  show 
tbe  decree  of  eaie  which  such  principal  bestows  on  his  own 
affiaiiv. 

If  the  employment  of  assistants  is  unauthorized  (e.  g.  if  the 
promisor  has  agreed  to  perform  the  promise  in  person,  or  if  the 
work  is  of  a  nature  which  according  to  ordinary  custom  is  not 
handed  over  to  assistants)  the  promisor  commits  a  wilful  default 
by  such  unauthorized  employment  of  assistants,  and  is  therefore 
liable  for  the  consequences,  whetlier  attributable  to  the  assistants^ 
de&ult  or  otherwise. 


b.  As  to  Unlawful  Acts. 

aa.   (Jeneral  HatemeHl, 

Tie  queatioii  as  to  the  liability  of  a  person  for  the  unlawful 

acts  of  servants,  agents,  or  others  who  are  under  his  control,  is 

one  which  in  all  countries  has  given  rise  to  considerable  contro- 
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versy.  French  law  imposes  a  general  responsibility  on 
schoolmasters^  and  employers  for  the  acts  of  any  infant  duldn% 
pupils^  apprentices^  and  servants  who  are  under  their  cnstodytt! 
control.  The  responsibility^  however,  for  a  particular  act  is  o- 
cluded  by  proof  that  such  act  could  not  have  been  prer^ited  \f 
the  person  exercising  the  control  (Code  Civile  art.  1384).  Tk 
Swiss  Code  of  Obligations  (ss.  61, 62)  imposes  a  similar  liability  ail 
recognizes  a  similar  ground  of  exemption^  with  the  modifioalioi 
that  the  responsibility  is  excused  if  it  is  proved  that  dae  diligcMi 
has  been  used  for  the  purpose  of  preventing  the  damaging  act 
Under  English  law  there  is  no  responsibility  for  the  acti  rf 
children,  pupils,  or  apprentices ;  but,  subject  to  certain  statatoij 
modifications  applicable  in  particular  cases  and  subject  to  Om 
anomalous  doctrine  of  '  common  employment '  and  the  compli- 
cated provisions  of  the  Workmen's  Compensation  Acts,  there  ii 
a  general  rule  that  a  master  or  principal  is  responsible  for  damage 
caused  by  any  wilful  or  negligent  act  of  a  servant  or  agoit 
acting  within  the  scope  of  his  employment  (see  Pollock  on  Toiti^ 
7th  ed.^  pp.  72-105).  The  proof  that  the  damaging  act  cooU 
not  have  been  prevented  by  the  master  or  principal  is  not  of  anj 
avail,  and  to  that  extent  the  liability  for  the  de&ult  of  othoi 
goes  further  than  in  French  or  Swiss  law. 

In  Germany  the  law  on  the  subject  is  complicated  by  the  fact 
that  there  are  specific  modifications  of  the  general  rules  in  the 
case  of  particular  employments  and  trades  (151),  but,  subject  te 
such  exceptional  provisions,  the  rules  are  as  follows : 

(1)  A  person  who  employs  another  on  any  kind  of  work  mast 
compensate  any  third  party  for  damage  unlawfully  inflicted 
upon  him  by  his  employee  in  the  course  of  his  employment, 
unless  he  can  prove  :  (a)  that  he  applied  the  degree  of  diligence 
usual  under  the  circumstances  in  the  selection  of  the  employee, 
and,  if  it  was  his  duty  to  supply  appliances  or  tools,  or  to  superin- 
tend the  work,  that  he  applied  the  same  degree  of  diligence  as 
regards  such  supply  or  superintendence ;  or  (b)  that  the  damage 
would  have  arisen  notwithstanding  the  application  of  the  proper 
degree  of  diligence  on  his  part— B.G.B.  831  (1).  A  sub- 
contractor who  has  undertaken  to  supply  the  appliances  or  took, 
or  to  superintend  the  work,  is  liable  in  a  corresponding  way — 
B.G.B.  831  (2).     In  so  far  as  the  sub-contractor  is  liable,  the 
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ify  of  the  employer  is  excluded  if  the  employment  of  a  sub- 
I  t^utructOT  was  authorized  and  the  required  diligence  was  applied 
I  fa  liis  selection  j  as  to  English  law  on  this  point  see  Waldoek  v, 
I  Wmfield  (1901)  2  Q.B.  596. 

(2)  Any  person  who  is  under  a  legal  or  contractual  obligation 
[to  exercise  supervision  over  another  by  reason  of  the  infancy  or 
iily  or  mental  infirmity  of  the  latter  is  liable  for  all  damage 
fcwfally  inflicted  upon  any  third  party  by  the  person  requiring 
Supervision^  unless  he  has  exercised  proper  diligence  as  to  the 
duty  of  su|3ervision — B.G.B.  832* 

Thus  tt  will  be  seen  that  under  German  law  the  liability  for 
acts  of  others  is  not  so  extensive  as  under  French  and  Swiss 
hw ;  that  as  regards  rule  (1)  it  is  not  so  extensive  as  under 
^heh  law,  and  that  no  rule  corresponding  to  inile  (2)  exists  in 
latter  system. 
The  nilee  as  to  the  liability  of  the  owner  of  animals  or  buildings 
I  for  damage  caused  by  such  animals,  or  by  the  fall  of  such  build* 
]  mga^  will  be  discussed  below — 294. 

bb.  LiAliUUy  iif  corporate  bodies  and  msodatlom  for  aeU  qf' 
iAeir  a^emU, 

In  Ike  case  of  corporate  bodies  or  associations  of  persons,  whose 
I  acte  inast  of  necessity  be  done  by  agents^  the  rule  has  been  con> 
^tantly  recognized  that  all  such  bodies  are  liable  for  unlawful 
acts  done  by  duly  constituted  agents  in  connexion  \vith  the  per- 
fmnance  of  their  functions  as  such  agents — B*G.B.  31 ;  B.G* 
toL  32  p,  35 ;  vol  57  p,  93. 


Sf£CUL  Liabilities  attaching  to  Pajlticular  Employ. 


MENTS 


151-  The  general  rule,  that  a  person  is  liable  for  such  damage 
only  aa  is  caused  by  his  wilful  or  negligent  default^  is  varied  m 
;  tlie  direction  of  greater  severity  in  the  case  of  persons  engaged  in 
certain  kinds  of  employment.  The  stringency  of  the  liability  of 
$MMi4^f  eauj/one^,  stabnlarii  under  the  Praetorian  edict  has  been 
mamtained  more  or  less  consistently  in  most  countries. 

"        '  German  law  special  liabilities  attach  to  innkeepei*s  and 

16  to  the  safety  of  goods,  and  to  the  owners  of  railways 

►  tbe  safety  of  himaan  beings.    On  the  other  hand  the  liability 
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of  carriers  by  sea  is  modified  by  the  anomalous  rules  as  to  1 
limitation  of  the  risk  of  shipowners^  which  must  be  septntdlfl 
referred  to. 

a.  Liability  of  Innkeepers. 

An  innkeeper^  who  in  the  regular  course  of  trade  gives  steqw 
accommodation  to  ^ests^  is  liable  for  the  loss  or  deterioration^ 
anything  brought  mto  his  inn  by  a  guest  accommodated  in  tk 
course  of  such  trade^  unless  the  loss  or  deterioration  was  ciumI 
(a)  by  the  g^est  or  any  of  his  companions,  or  (6)  by  the  conditiM 
of  the  thing  itself,  or  (c)  by  m  major.  In  the  case  of  monejj 
negotiable  instruments,  or  valuables  not  deposited  for  safe  coi- 
tody  with  special  notice  of  their  nature,  the  liability  is  limifeei 
to  1,000  marks ;  but  if  the  innkeeper  declines  to  take  any  sodk 
things  into  safe  custody,  or  if  the  damage  is  caused  by  himsdl 
or  any  of  his  employees,  the  liability  is  unlimited.  A  notiee 
posted  in  the  inn  repudiating  the  innkeeper's  liability  is  in- 
effective, but  an  express  agreement  between  innkeeper  and 
guest  excluding  such  liability  is  binding  on  the  latter — B.GJB. 
701,  702.  (As  to  the  necessity  of  immediate  notice  of  any  Iok 
suffered  by  the  g^est  see  B.G.B.  703.)  ] 

b.  Liability  of  Carriers. 

The  liabilities  of  carriers  are  discussed  below  in  connexion  witii 
the  special  rules  relating  to  agreements  with  carriers  (241).  The 
general  principles  regulating  such  liabilities  may  be  summed  np 
as  follows : 

(1)  An  ordinary  carrier  by  land  or  sea  is  not  liable  for  any  loss 
not  caused  by  his  default ;  but  while,  in  the  case  of  an  ordinaiy 
obligation,  a  person  who  incurs  a  loss  by  reason  of  negligoice 
on  the  debtor^s  part  must  prove  such  n^ligence,  a  carrier  is  liable 
for  the  deterioration  or  loss  of  goods  entinisted  to  him,  and  for 
delay  in  their  delivery,  unless  he  can  prove  that  the  dftm^ging 
event  could  not  have  been  prevented  by  the  application  of  i£d 
diligence  of  a  careful  carrier— H.G.B.  429  (1),  606. 

(2)  The  owners  of  a  railway  undertaking  are  responsible  for 
the  deterioration  or  loss  of  goods  entrusted  to  their  care  irre- 
spectively of  any  default  on  their  part,  or  on  the  part  of  their 
employees,  unless  the  damage  was  caused  by  the  de&ult  of  any 
person  entitled  to  dispose  of  the  goods,  or  by  vu  major,  or  by 
a  defect  in  the  goods,  or  by  a  hidden  defect  in  the  packing — 
H.G.B.  456  (1). 

(3)  All  carriers  are  liable  for  the  default  of  their  employees 
in  tne  same  manner  as  for  their  own  default — H.G.B.  481, 
458,  485. 

(4)  Carriers  are  not  liable  for  the  loss  of  valuables,  works  of 
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money,  or  negotiable  instruments,  unless  proper  notice  of 
value  or  nature  of  the  goods  is  given  when  the  goods  are 
at— H.G.B.  429  (2),  456  (2),  607. 

Ad  to  contractual  modifications  of  a  comer's  liabilities  and 
eireumstances  which  modify  the  liability^  see  241  sub  (5) ; 
to  tlie  limitation  of  the  liability  of  shipowners,   see   below, 
(8>. 

c.  Special  Bules  as  to  Shipowners  and  Masters  of  Ships. 

Tlie  liability  of  a  shipowner  under  an  agreement  of  affreight- 
ment is  limited  to  the  vahie  of  the  ship  by  which  the  goods  are 
ied  and  to  the  freight  earned  during  the  voyage^  unless  he  is 
Uy  in  default^  or  unless  he  has  expressly  made  himself 
Bwerable  for  the  performance  of  the  carrying  agreement — 
LG3.  486,      The  master  of  a  ship  is  liable  for  all  damage 
I  resulting  from  his  failure  to  apply  the  diligence  of  a  careful  ship- 
Imwfeer— H.G.B.  511,  512. 

d.  Iiiabilit;^  of  Owners  of  Railways  for  Personal  Injuries. 

The  owners  of  a  railway  undertaking  are  liable  for  the  conse- 

I  qaenoes  of  any  bodily  injury  (whether  resulting  in  death  or  other- 

1  yrtse)  caosed  in  the  working  of  the  railway  to  any  hiunan  being, 

[  unless  they  can  prove  that  such  injury  was  caused  by  the  default 

of  the  sufferer,  or  was  due  to  vis  major.     This  liability  cannot 

be  excluded  by  BgTeeinent—HafijjJlic/if'^eselz  of  1871  ss,  1,  5,  as 

modified  by  E.G.  42.     As  to  the  effect  of  insurance  against 

\  icddents,  see  s.  4. 

e.  Comparison  with  English  Iiaw. 

It  win  be  seen  that  the  liability  of  inokeepei*s  in  England  is 
much  less  severe  than  in  Germany,  as  the  limitation  of  liability 
in  trod  need  by  the  Innkeepers'  Act  applies  to  all  goods  and  not 
merely  to  goods  of  a  particular  kind,  and  the  limit  is  also  lower 
Ifamn  under  the  German  law.  Carriers  other  than  owners  of  rail- 
fray  undertakings  are,  on  the  other  hand,  subject  to  a  more 
ttnngent  liability  under  Enghsh  law,  being  excused  by  vis  major 
only,  and  remaining  liable  even  if  they  can  prove  that  the  cir- 
cmnstance  causing  the  loss  or  deterioration  of  the  goods  was  not 
doe  to  want  of  diligence  on  their  part  The  shipowner's  limita- 
tion of  liability  in  the  case  of  loss  of  or  damage  to  goorls  is 
similar  in  principle,  but  under  English  law  the  limit  is  not  fixed 
by  the  value  of  the  ship  and  freight,  but  by  the  fixed  amount  of 
^  for  each  ton  of  the  ship's  tonnage  (see  Merchant  Shipping 
Aet  1894  s,  503).  The  severe  liability  of  railway  companies  for 
injuries  to  persons  is  peculiar  to  German  law. 
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5.  Delay  (Mora)  and  Lis  Peitoibns 

a.  Debtor's  Delay  (mora  sohendi). 

aa.  How  constituted. 

162.  The  following  rules  apply  to  this  subject : 

(1)  a  debtor  is  in  mora  solvendi^  if  the  promised  act 
unperformed  at  the  time  fixed  for  its  performance  {'  the  act  d 
performance  has  fallen  due')  and  after  a  demand  on  tlie 
creditor's  part ; 

(2)  the  creditor's  demand  is  dispensed  with  if  the  time  d 
performance  is  either  originally,  or  by  notice  after  default^  fiial 
with  reference  to  the  calendar  year  (dies  itUerpMU  pro  hmmi^ 
or  if  judicial  proceedings  for  the  enforcement  of  the  daim  liaie 
been  resorted  to — B.G.B.  284 ; 

(3)  the  debtor  is  not  deemed  to  be  in  mora  if  the  ptmctal 
performance  of  his  obligation  has  been  prevented  by  any  ( 
stance  for  which  he  is  not  responsible  under  the  rules  stated  tub 
148  to  151— B.G.B.  285. 

bb.   Effect  of  mora  solvendi. 

168.  A  debtor  who  is  in  mora  thereby  subjects  himself  to  la 
increased  liability  in  accordance  with  the  following  rules  : 

(1)  he  must  apply  the  highest  degree  of  diligence,  whatefer 
degree  of  diligence  was  originally  required ;  he  is  liable  even  for 
accidental  damage  to  the  subject-matter  of  the  obligation,  unless 
he  can  prove  that  such  damage  could  not  have  been  avoided  by 
the  punctual  performance  of  his  obligation — B.G3.  287 ; 

(2)  he  is  liable  for  all  damage  caused  by  the  delay;  in  tlie 
case  of  a  claim  for  money  other  than  a  claim  for  interest, 
interest  runs  from  the  time  at  which  the  delay  begins,  the  rate 
being  4  per  cent,  in  an  ordinary  case,  and  5  per  cent,  in  the  case 
of  a  bilateral  mercantile  transaction  (36)— B.G.B.  286  (1),  288, 
289,  and  H.G.B.  352(1); 

(3)  if  the  debtor  has  to  pay  compensation  for  an  object  which 
deteriorated  or  was  destroyed  while  he  was  in  mora^  the  creditor 

'  This  term  will  be  used  as  an  equivalent  of  the  German  Schuldmr- Vemtg, 
as  no  convenient  English  expression  can  be  found. 
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'  claim  interest  on  the  amount  of  Buch  compensationj  from 
which  serves  as  the  basis  for  the  assessment  of  such 
:in— B.G.B.  290; 
^4)  if  the  creditor  can  prove  that  the  delay  has  rendered  the 
formance  useless  to  him,  he  may  decline  the  performance  and 
compensation  in  lieu  thereof — B.G.B.  286  (2)- 
to  the  consequences  of  mora  solveadi  where  time  is  '  of  the 
r'eeel6L 

b*  Creditor's  Belay  (mora  accipimdi), 
aa.  How  eonstituted, 

154.  The  creditor  is  in  mora  accipiendi  ^  if  he  refuses  to  accept 
Ihe  performance  tendered  by  the  debtor.  If  the  performance  is 
rendered  before  it  is  due  in  any  ease  in  wliich  the  debtor  is  not 
entitled  to  anticipate  the  performance  (147)^  the  creditor  is  not 
to  be  in  «i<wfl^— B.G.B.  293. 

The  performance  must  be  effected  in  the  manner  in  which  the 
creditor  is  entitled  to  claim  it,  but  a  verbal  tender  is  sufficient  in 
Ibe  follomng  cases ;  (1)  if  the  creditor  declares  that  he  will  not 
(lie  performance ;  (2)  if  the  completion  of  the  performance 
depends  on  an  act  of  the  ci^editor  (e.  g.  if  it  is  the  creditor's  duty 
to  carry  away  the  thing  which  he  is  entitled  to  claim).  In  tlie 
latter  caee  a  request  on  the  debtor's  part  asking  the  creditor  to 
4o  the  required  act  is  deemed  equivalent  to  a  verbal  tender  of 
the  performance.  The  request  is  unnecessary  where  the  creditor's 
act  has  to  be  done  at  a  time,  or  at  the  expiration  of  a  notice, 
fixed  by  reference  to  the  calendar— B.G.B.  294,  295,  296. 

The  creditor  is  not  in  mora,  if  at  the  time  of  the  tender,  or 
at  the  time  fixed  for  the  creditor's  act  of  acceptance,  the  debtor 
in  fiict  is  unable  to  perform  the  obligation — B.G.B,  297. 

In  the  case  of  reciprocal  obligations  the  creditor  is  in  mora 
if  he  is  willing  to  accept  the  other  party^s  performance,  but  fails 
to  tender  performance  on  his  part — B.G.B.  298* 

'  The  term  mam  axcipiendi  is  used  in  this  tre&tise  Aa  the  equivalent  of  tbo 
iGennaii  expression  Gh&ubiger-Ywrzitg, 

*  Where  no  time  of  performance  is  6jted,  or  where  the  debtor  ia  entitled  to 
ulioipftte  the  time  of  pertbrmance,  a  creditor  who  is  temporarily  unable 
la  aeoept  n  tendered  performance,  ia  not  thereby  placed  into  mora  unless 
ih0  debtor  has  given  him  reasonable  previous  notice  of  hiB  intended 
porfbrm«nec»— B.G.B.  299. 

M 
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bb.  £fect  of  mora  accipiendL 

155*  Mora  accipiendi  has  the  following  effects  : 

(1)  whatever  degree  of  diligence  the  debtor  may  hare  been 
bound  to  apply  np  to  the  time  when  tlie  delay  began,  he  ceaeeB 
as  from  Biich  time  to  be  responsible  for  any  damage  not  caused 
by  his  wdful  default  or  gross  negligence — B,G.B,  300  (1) ; 

(2)  if  the  obligation  was  to  deliver  a  generiealJy  defined  thing 
— 144  rule  (2j — the  risk  of  the  performance  passes  to  the 
creditor*^  from  the  moment  of  the  tender  of  a  spet^ific  thing 
offered  in  satisfaction  of  the  obligation — B,G.B.  300  (2) ; 

(3)  interest  on  a  debt  bearing  interest  ceases  as  soon  as  mora 
accipiendi  begins— B,G,B,  301 ; 

(4)  a  debtor  who  is  under  liability  to  hand  over  to  the  creditor 
the  profits  of  a  thing  (77),  is,  as  from  the  commencement  of 
mora  accipiendi^  responsible  only  for  such  profits  m  are  actuaD y 
received— B.G.B.  302; 

(5)  if  the  debtor  is  under  an  obligation  to  give  up  the 
possession  of  a  parcel  of  land^  he  may  abandon  the  ])Ossession  as 
soon  fus  the  ereditor^s  delay  begins  ;  but  he  must,  if  practicable^ 
give  previous  notice  of  his  intention  to  do  so — B.G.B.  303 ; 

(6)  the  debtor  is  entitled  to  claim  reimbursement  of  any 
expense  incurred  by  the  unsuccessful  tender,  or  by  the  storage  of 
the  subject-matter  of  the  obligation  during  the  continuance  of 
mora — B.G.B.  304,  (As  to  the  effect  of  the  purchaser's  mora 
in  the  case  of  a  sale  see  193.) 

0.  Efibot  of  Ills  Pendens  {BechUhSngi^keii), 

156*  As  a  general  rule  the  institution  of  judicial  proceedings ' 
]>laces  the  debtor  in  mora  and  subjects  him  to  the  increased 
liability  mentioned  above^  but  as  this  nde  is  subject  to  cer- 
tain exceptions — see  152  rale  (3)— the  effect  of  lu  pendens 
apart  from  mora  has  to  be  considered.  The  following  provisions 
relate  to  this  subject : 

(1)  interest  runs  from  the  date  at  which  a  claim  is  brought 

^  Before  sncth  tender  the  debtor  beara  tha  risk  ;  he  boa  to  deliver  a  thing 
anaweriiig  the  defleriptioD^  what«Ter  may  huppeii  to  the  thing  which  may 
have  been  appropriated  by  him  for  such  delivery — B.G.B.  279« 

^  The  R«cht^dnifi$l^t  tjegiiifi  at  the  date  of  the  senrioa  of  the  prooeaa  by 
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forwmid^  but  if  the  action  is  brought  before  the  claim  is  due^ 
interest  runs  from  the  date  on  which  the  claim  becomes  due  ^ — 
B.G.B.  291; 

(2)  if  the  claim  is  for  the  delivery  of  any  specific  object,  the 
debtor  is,  as  from  the  time  of  its  assertion,  under  the  same 
obligations,  and  entitled  to  the  same  rights  as  the  possessor  of 
a  thing  during  the  pendency  of  an  action  brought  by  the  owner 
for  the  recovery  of  its  possession  (84S,  844)^  except  in  so  &r  as 
the  special  nature  of  the  obligation  or  the  debtor's  mora  places 
the  creditor  in  a  more  favourable  position — B,G.B.  292. 

iHuoh  the  proceedings  are  instituted,  or  in  the  case  of  a  supplemental  clain» 
brought  forward  at  any  hearing  of  the  action,  at  the  date  of  such  hearing.— 
See  aP.O.  268,  298,  281,  698,  095, 697. 

*  Whore  a  right  to  a  periodical  payment  is  in  question,  a  declaration  as  to 
the  ri^t  to  ftitore  payments  may  be  claimed  in  an  action. 
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CHAPTER  V:   DISCHARGE  OP  OBLIGATIONS 

1.  General  Rules 

a.  Mode  of  Ferfbrmanoe. 

157.  The  mode  of  performance  depends  on  the  nature  of  the 
particular  obligation;  if  the  obligation  arises  under  an  acfriih 
the-law;  the  mode  of  performance  is  in  the  first  instince 
regulated  by  the  intention  of  the  parties  as  sho¥ni  by  their 
declarations  of  intention ;  if  the  obligation  arises  under  a  mk  of 
law^  applicable  under  the  particular  circumstances  of  the  ca«^ 
the  mode  of  performance  depends  in  the  first  instance  on  sodi 
rule  of  law ;  in  either  case  the  rules  of  interpretation  discussed 
144  to  147  are  applicable  in  so  far  as  they  are  material. 

b.  Acceptance  of  Ferformanoe. 

The  acceptance  of  a  performance  made  in  discharge  of  the 
debtor's  obligation,  has  the  effect  of  shifting  the  burdmi  of 
proof;  if  the  creditor  after  such  acceptance  all^^es  that  the 
debtor's  performance  was  not  the  performance  promised  by  him^ 
or  that  it  was  incomplete^  it  is  for  him  to  prove  these  allegatioiis 
— B.G.B.  363.  In  some  cases  the  acceptance  may  preclude  all 
further  question  as  to  the  completeness  of  the  discharge,  but  this 
fact  must  under  the  general  rules  be  proved  by  the  debtor. 
Special  rules^  however,  are  applicable  in  the  case  of  any  bilateral 
mercantile  sale.  In  the  case  of  any  such  sale  the  purchaser 
must^  so  far  as  practicable,  examine  the  goods  immediately  on 
delivery ;  defects  noticeable  on  such  examination  must  be  com- 
municated to  the  venddr  forthwith,  defects  not  so  noticeable, 
immediately  on  discovery.  Failure  to  comply  with  these  require- 
ments, in  the  absence  of  intentional  (arglUtig)  concealment  on 
the  vendor's  part,  deprives  the  purchaser  of  all  claims  on  the 
ground  of  defective  performance  unless  the  goods  are  so 
obviously  different  from  the  purchased  goods,  that  the  purchaser 
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be  deemed  to  have  accepted  them  in  performance  of  the 
It— H.G.B.  377,  378. 
It  win  be  seen  that  German  law  in  the  case  of  mercantile 
is  more  favourable  to  the  vendor   than   English  law,  as 
f  imder  English  law  a  purchaser's  claim  for  breach  of  warranty  is 
Dot  affected  bj  the  acceptance,  though  he  may  by  such  accep- 
tance  have  lost   his  right  to  rescission;    Sale   of   Goods  Act 
1893  s.  11. 


I 
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e.  Appropriation  of  Performance  where  several 
Obligations  are  oiitstanding, 

\A^ere  several  obligations  of  the  same  kind  are  outstanding, 
and  where  a  performance  on  the  debtor^s  part  does  not  satisfy 
all  such  outetanding  obligations,  the  debtor  may  determine 
in  what  order  the  obligations  are  to  be  deemed  satisfied*  In 
the  absence  of  any  such  determination,  priority  must  be  given 
to  claims  which  are  due  over  those  which  are  not  due.  Among 
claims  which  are  due,  the  foUowing  elements  determine  the 
priority  in  the  order  in  which  they  are  mentioned:  (1)  the  security 
given  for  the  performance  of  the  obligation,  (a  less  well  secured 
obligation  is  satisfied  before  a  better  secured  obligation) ;  (2)  the 
nature  of  the  obligation,  (a  more  onerous  obligation  is  satisfied 
before  a  less  onerous  obligation) ;  (3)  the  date  of  the  creation  of 
the  obligation,  (an  obligation  of  older  date  is  satisfied  before  an 
obligation  of  more  recent  date).  Where  none  of  the  indicated 
dements  make  a  distinetion  possible,  the  outstanding  obligations 
are  deemed  to  be  satisfied  pro  rata  of  their  respective  values — 
BiG.B.  366.  Where  an  outstanding  obligation  includes  a  claim 
fiwr  interests  and  costsj  the  value  of  an  act  of  performance  is 
appropriated :  first,  to  the  claim  for  costs ;  secondly,  to  the 
claim  for  interest ;  and  thirdly,  to  the  principal  claim.  If  the 
debtor  desires  another  mode  of  appropriation,  the  creditor  may 
decline  the  performance — B.G.B,  367* 

It  will  be  seen  that  the  German  rule  is  more  favourable  to  the 
debtor  than  the  rules  of  Englisb  law  on  the  same  subject  The 
well-knovm  rule  in  Clayton^s  Case  (1  Mer,  572)  only  deals  with 
banking  accounts^  where  all  the  sums  paid  in  form  a  blended 
fund*  Subject  to  that  rule,  the  creditor  has,  in  the  absence  of 
a  direction  on  the  debtor's  part,  the  right  to  appropriate  a  pay- 
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meiit  received  by  Idiii  in  euch  manner  as  he  thinkfi  fit,  vA 
this  right  o£  appropriation  may  be  exercised  *  up  to  the  veij 
last  moment^ — see  Seymour  r*  Pickett  (1905)  1  K.  B*  715 
(C.A,).  In  the  absence  of  any  appropriation  on  the  debtor's 
or  creditor's  partj  the  law  appropriates  the  payment  to  the 
earlier  debt  (Mills  t\  Fowkes  5  Bing.  N,  C.  435,  461 ;  BO  ', 
754,  756), 

d.  ProMbition  of  Performance  by  Inatalments. 

The  performance  of  a  single  obligation  must  be  distinguished 
from  the  performance  of  an  agreement  involving  a  series  of  obligi- 
tions*  The  debtor  is  not  entitled  to  perform  a  single  obligation  ^ 
by  successive  instalments — B.G.B.  266.  An  exception  to  tliii  , 
rule  occurs  in  the  case  of  bills  of  exchange  and  promissory 
notes ;  the  holder  of  such  an  instrument  is  not  entitled  to  refuse  | 
the  payment  of  a  part  of  the  amount — W.O*  38,  98. 

English  law   has  the  same  general  I'ule  on  the  subject  u\ 
German  law,  but  does  not  admit  the  exception.     As  to  the  eoi 
sequences  of  partial  impossibility  of  performance  see  pasi  158. 

e.  Performance  for  the  Benefit  of  a  Third  Party. 

As  a  general  rule,  an  obUgation  is  not  deemed  to  be  discharged! 
unless  the  performance  is  made  for  the  creditor's  benefit;  but 
if  it  is  made  for  the  benefit  of  a  third  party,  with  the  creditor's 
assent  (129),  the  debtor  is  discharged.     A  person  is  presumed  tii 
be  authorized  to  receive  an  object  if  he  produces  a  receipt  for  such  i 
object  signed  by  the  person  who  is  entitled  to  receive  it — B.G.B.J 
362,  370, 

f.  Performance  by  a  Third  Party. 

In  any  case  in  which  the  promised  act  is  not  from  its  nat»^i 
required  to  be  done  by  the  debtor   in  person,^  performance  on 

1  This  ia  ao  where  the  obligation  is  diviidble  as  well  as  where  it  is 
indivisible.  An  indivisible  obligation  is  one  which  cannot  bo  performed  in 
separate  parts  witho\it  rendering  the  performance  ineffective.  A  divisible 
obligation  ia  one  which  can  be  efficotively  performed  in  separate  p^rta 
(e.g.  the  obligation  to  pay  a  snni  of  money  or  to  deliver  fungi  blcsa  of 
a  specified  weight  and  measure). 

"  For  instances  of  cases  in  which  the  debtor  mnst  perform  in  penoo  age 
221,  231,  252. 
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[the  part  of  a  tliird  pai'ty  must  be  accepted,  unless  the  debtor 
tLXpr^ely  objects  to  such  performance.  A  creditor  who  refas^ 
the  performance  offered  by  a  third  party  in  a  case  where  no 
«iich  objection  has  been  raised  by  the  debtor,  renders  himself 
MMe  to  the  consequences  of  mora  accipiendi  (155)*  If  the 
performance  is  accepted  notwithstanding  the  objection,  the  debtor 
k  discharged— B-G.B,  267, 

A  third  j>arty  entitled  to  any  right  over  an  object  threatened 
with  seiznie  by  a  judgment  creditor  of  the  debtor  may  avert 
aoch  seiznre  by  satisfying  the  judgment  debt  on  the  debtor's 
Idialf ,  or  by  giving  security,  or  by  means  of  set-off.  In  so  far 
mi  the  creditor  in  such  a  case  receives  satisfaction  for  his  claim, 
the  third  party  is  entitled  to  be  subrogated  to  his  rights  as 
against  the  debtor— B.G.B.  268. 

Under  English  law  a  third  party,  who  makes  a  jmyment  on 
behalf  of  a  debtor  without  his  authority,  does  not  acquire  any 
rights  against  the  debtor,  nor  does  the  creditor  incur  any  liability 
by  i^fnsing  the  tender  of  a  performance  on  the  part  of  a  person 
other  than  the  original  debtor — Walter  v.  James  L.  R,  6 
Ex.  124. 

g.  Debtor's  Right  to  Writton  Acknowledgement. 

A  debtor  who  performs  his  obligation  is  entitled  to  a  written 
acknowledgement  of  such  performance,  and  to  the  return  of  any 
writti'n  acknowledgement  of  indebtedness  given  by  him* — 
RG.B.  368,  371  (as  to  the  costs  of  the  acknowledgement  see 
B,G,B.  369). 

2.   IlfPOSSIBILlTY    OF   PERFORMANCE 

a.  Generally. 

158.  Impossibility  of  performance  may  either  exist  ab  imiw,  or 
be  caused  by  an  event  occurring  subsequently  to  the  formation 
of  the  agreement.  In  the  first  ease  the  agreement  is  void ;  but 
a  party  who  was  ignorant  of  the  impossibility  is  within  certain 
limits  entitled  to  compensation  from  the  other  party,  if  such 

*  If  the  creditor  is  unable  to  return  any  auch  docmnent  the  debtor  is 
entitltKl  to  a  publicly  certified  acknowledgement  of  tbe  disoliaxse  of  hU 
4>bJJ^axioii— B.G.B^  371. 
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other  party  ktiew^  or  ought  to  have  known^  of  the  impoGsibO 
— B.G.B.  306,  3Q7—Beepo8i  306. 

An  agreementj  however,  made  with  the  implied  or  ei 
condition  that  it  shall  become  operative  on  the  removal  of  the 
impossibility  is  bindLng"  if  the  impossibility  can  be  removed— 
B.G*B.  308  {!).  An  agreement  made  sabjeet  to  a  conditiofi 
precedent,  or  to  a  stipulation  postponing  its  operation  to  a  futiw 
date,  is  valid,  if  the  impossibility  is  removed  before  the  fulfilmient 
o£  the  condition  or  before  the  date  fixed  by  the  stipulation— 
B.aB.  308  (2), 

Impossibility  catised  by  an  event  subsequent  to  the  creation  of 
the  obligation  requires  more  detailed  discussion,  being  of  much 
greater  practical  importance  than  impossibility  existing  ab  iniiw. 

Ab  mentioned  above  (148),  a  debtor  as  a  general  rule  becomes 
released  from  his  obligation  in  so  far  as  its  perfonnanee  becomes 
impossible  by  reason  of  any  circumstance  or  event  for  which  he 
is  not  responsible.  In  the  absence  of  a  contractual  stipulation, 
or  a  special  rule  of  law  providing  otherwise  for  the  particukr 
casCj  he  is  only  responsible  for  circumstances  or  events  due  to 
his  wilful  default  or  negligence — B.G.B.  276  (1).  In  otm 
of  dispute  it  is  the  debtor's  duty  to  prove  that  the  cirotmi* 
stance  or  event,  by  which  the  performance  of  the  obligatioa 
has  been  rendered  impossible,  was  one  for  which  he  was  not 
responsible — B.G.B.  282* 

Where  the  debtor  has  undertaken  to  deliver  a  generlcally  defined. 
thing,  his  inability  to  deliver  such  thing,  though  not  due 
any  default  on  his  part^  is  not  a  ground  of  excuse,  so  long  aft 
the  delivery  of  a  thing  belonging  to  the  genus  is  possible 
B.G*B.  279.  The  most  obvious  example  of  the  application  of 
this  rule  occurs  where  a  debtor  undertakes  to  pay  money  or  ta 
deliver  fungibles  (73),  and  is  unable  to  do  so  because  he  does  not 
possess  the  necessary  funds ;  but  the  rule  is  applicable  whether 
the  promised  thing  is  a  f imgible  or  otherwise.  The  fact  that  the 
debtor  has  appropriated  a  specific  thing  to  the  perfonnance  of 
the  obligation,  and  that  such  thing  was  subsequently  destroyed 
without  any  default  on  his  part,  is  not  of  any  conjsequence^ 
unless  it  can  be  shown  that  the  creditor  had  agreed  to  ace^ 
such  appropriations. 

In  BO   far  as  the  perfonnance   of    an    obli^tion  becomei 
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by  raaeoQ  of  a  circumstance  for  which  the  debtor  is 
raponsible^  the  creditor  is  entitled  to  compensatioQ  (167)  for  the 
imwmgt  tuffered  through  the  non-performance  of  the  obligation — 
B.O*B.  280  (1). 

A»  regards    impo^ibility  of    performance    in    the  case    of 
reoilNPDttl  agreements  see  160. 

b.  Partial  Impossibility* 
It,  owing  to  any  circumstance  or  event  for  which  the  debtor  is 
respOQsJble^  the  performance  of  his  obligation  becomes  partially 
impotfiible,  the  creditor  may  decline  to  accept  partial  perform* 
anoe,  and  claim  compensation  for  the  non-performance  of  the 
whole  agreement  wherever  partial  performance  is  useless  to 
him.*  If  the  creditor  cannot  prove  that  partial  performance 
is  uselfiBB  ta  him^  he  must  accept  it,  but  has  a  right  of  com* 
peomlion  in  respect  of  the  incompleteness  of  the  performance — 
B-O.B.  280  (2). 

niiistmtion  :  A  has  charge  of  a  pair  of  horses  for  £.  One  of 
lbs  horses  is  killed  by  an  event  for  which  A  is  responsible.  If 
B  mn  prove  that  he  value<i  the  two  horses  only  as  a  pair,  and 
thftt  the  remaining  hon^e  is  of  no  use  to  him  singly^  he  can 
rsfiise  to  take  it  back,  and  claim  damages  for  the  loss  of  the 

C>.     If  this  cannot  be  proved,  he  must  take  the  remaining 
se,  mad  has  a  claim  for  damages  in  respect  of  the  loss  of  the 
hoise  IdUed  by  A*s  de&ult. 
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e.  Creditor's  Right  of  Subrogation  in  respect  of 
Debtor's  Claims  for  Indemnity. 
If  the  circumstance  or  event  by  which  the  debtor's  perfonn- 

has  been  rendered  impossible  is  one  entitling  him  to 
pftrtkl  or  total  indemnity  from  another  (e.  g.  from  an  insurance 
company,  which  has  taken  the  risk  of  such  circumstance  or 
erent,  or  from  a  wrongdoer  who  is  liable  for  the  damage  caused 
thereby)^  the  creditor  is  entitled,  in  satisfaction  p^ro  tanio  of  his 
daim  for  compensation,  to  an  assignment  of  the  claim  for 
indemnity,  or  to  the  delivery  or  payment  of  any  object  or  sum 
of  money  received  by  the  debtor  in  respect  of  such  claim — 
B.G.B.  28L 

1  The  Gre4itors  Aud  del>tor*ft  mutual  rights  and  daties  are  in  such  a  case 
goveraed  hj  the  lame  rules  as  apply  in  the  case  of  the  reseisaion  of  an 
•STMOient — 162  sub  c* 
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d.  Comparison  with  English  Iiaw. 

Under  English  law  an  agreement  is  void  if  its  perfo 
is  physically  or  legally  impossible  under  any  conceivable  circa^  I 
stances ;  if  the  impossibility  of  the  performance  is  due  to  nf  | 
special  circumstances  affecting  the  particular  case,  the  i 
is  not  void  on  the  ground  of  impossibility  of  performance  (m  I 
Hills  V.  Sughrue  15  M.  &  W.  238;  71  R.  R.  661).     As  lepA 
the  effect  of  supervening  impossibility,  the  contrast  betwMi 
English  and  German  law  has  been  pointed  out  above  (148). 

3.  Performance  op  Reciprocal  Agreements 
a.  Legal  Character  of  Beoiprocal  Agreements. 

169.  In  the  case  of  a  reciprocal  agreement  (see  140)  there  tR 
three  possibilities.  It  may  be  intended:  (1)  that  each  ptitj 
shall  be  bound  independently  of  the  question^  whether  the  oOmt 
party  performs  his  promise  or  otherwise;  or  (2)  that 
party  shall  perform  his  part  of  the  agreement  before  he  has  anj 
claim  for  performance  by  the  other;  or  (3)  that  both  paititi 
shall  be  contemporaneously  willing  and  ready  to  perform  tbeir 
promises.  Under  English  law  the  last-mentioned  intention  is 
presiuned  in  the  case  of  an  agreement  for  the  sale  of  land  (see 
Laird  v.  Pim  7  M.  &  W.  479  ;  56  R.  R.  768)  or  of  goods  (Sile 
of  Goods  Act  1893  s.  28).  In  the  case  of  other  kinds  d 
agreements  no  legal  presumption  exists,  and  the  intention  of  the 
parties  must  be  ascertained  in  accordance  with  the  ordiiutfy 
rules  of  construction. 

Under  German  law  an  agreement  containing  mutDslly 
independent  promises  in  the  manner  stated  above,  sub  (1),  is  not 
generally  referred  to  as  a  reciprocal  agreement,  and  will  not  in 
the  further  course  of  this  treatise  be  so  described. 

Where,  in  the  case  of  a  reciprocal  agreement,  there  is  no 
express  or  implied  stipulation  to  the  contrary,  each  party  is 
entitled  to  refuse  performance,  unless  the  other  party  is  ready 
and  willing  to  perform  the  whole  of  his  promise  at  the  same 
time.  This  right  of  refusal  is  not  affected  by  the  counter- 
promise  being  made  up  of  several  distinct  promises  by  different 
persons— B.G.B.  320  (1). 
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(lUistmtioii :   A  makes  an  agreement  with  M  and  C  for  the 

of  a  qnantity  of  fungibles,  it  bein^  agreed  that  B  and 

I  eseh  be  liable  to  deliver  one  half  of  the  purchased  quantity, 

tli&t  each   is  to  receive   half  of    the  purchase  price;    B 

?eT»  his  half.     A  is  not  required  to  pay  B*%  share  of  the 

liase  price,  until   C   is   ready  and  willing  to  deliver  the 

"       half. 

A  deviation  from  the  general  rule  is  authorized  where  the 

iter-ptx)mise  has  been  partly  performed,  and  where — ^owing  to 

Ttlie  fiu^t  that  the  outstanding  part  of  the  performance  is  of 

f  trifling  importance,  or  to  some  other  special  circumstances — the 

xiefu^  of  the  counter-performance  would  be  a  breach  of  good 

fmiUi— B.G.B.  320  (2). 

Where,  under  the  terms  of  an  agreement,  performance  on 
the  part  of  A  must  precede  the  performance  on  the  part  of  B^ 
A  may  nevertheless  claim  contemporaneous  performance,  if  J!*s 
fjoanckl  position  has  become  seriously  weakened  after  the  forma- 
tioii  of  the  agreement^  and  if  the  performance  of  his  pixjmise 
haa  thereby  heen  rendered  insecure  ' — B.G.B.  321. 

As  ngardfi  the  form  of  the  action  in  the  case  of  the  breach 
\ »  reciproca]  agreement  see  167. 

b.   Imposeibility  of  Performance  in  the  case  of 
Heciprocal  Agreements. 
100.  Where,  in  the  case  of  a  reciprocal  agreement  between  A 
and  B^  the  impossibility  of  the  performance  of  J's  promise  is 
caused  by  an  event  subsequent  to  the  formation  of  the  agree- 
ment,* such  an  event  may  be 

(1)  an  event  for  which  neither  A  nor  B  is  responsible;  or 
(2)  an  event  for  which  B  is  responsible ;  or  (3)  an  event  for  which 
A  IS  responsible, 

nhistration  of  case  (1) :  A  makes  an  agreement  for  the  sale  of 
a  horse  to  5 ;  the  horse,  before  the  completion  of  the  sale  and 
wilhoat  any  default  on  A\  part,  is  accidentally  killed  ; 

Uhistiation  of  ca«e  (2) :  A  undertakes  to  make  a  dress  for  J,  for 

f*  nis  pirovisioxi  tnAj  e&use  great  hiu-ddhip,  as  it  enableis  unscrupulous 
inosM  torepudmU  disadTautageoua  transactions  ;  no  doubt  tlie  repudiAting 
krty  miMt  prove  his  cas^,  but  the  other  purty  wUl  fi^uently  ahrink  from 
»  ffabLie  uiyestigatioii  of  his  financial  position* 
'  Where  the  performance  of  the  promise  of  one  of  the  parties  is  Imposaible 
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delivery  on  a  given  date  (time  being  of  the  essence  of  tiie  i 
ment),  the  terms  being  that  ^  is  to  famish  the  material,  wUbi 
is  to  find  the  accessories  and  chai^  a  lump  smn  for  the 
B  does  not  furnish  the  material  at  the  proper  time  and  the  c 
pletion  of  the  dress  on  the  agreed  date  becomes  impossible; 

Illustration  of  case  (3) :  Facts,  as  in  the  case  refined  to  1 1 
Illustration  of  case  (1),  except  that  the  horse's  death  is  doe  ti 
A'&  negligence. 

The  consequences  as  to  A'&  rights  under  the  agreement  aie  \ 
follows : 

In  case  (1)  A  has  no  right  to  the  counter-performance  if  fli^ 
performance  is  totally  impossible ;  if  the  performance  is  puA^ 

impossible,   the    counter-performance    is    reduced   pro   UmU 

B.G.B.  323  (1).  If  B  avails  himself  of  the  role  mentionBiS- 
above — 158  sub  c^ — and  obtains  the  assignment  of  A's  rigk^ 
of  indemnity  against  a  third  party,  A  has  a  claim  to 
counter-performance,  but  subject  to  reduction  in  so  far 
counter-performance  would  be  of  greater  value  than  the  ligk'^ 
of  indemnity— B.G.B.  323  (2). 

Illustration :  If  in  the  case  referred  to  in  Illustration  1,  A  }mm 
insured  the  horse,  and  the  insurance  money  exceeds  the  purdiiiir 
price,  B  is  entitled  to  the  whole  of  the  insurance  money,  unci 
must  pay  the  whole  purchase  price  j   if  the  insurance  money  w 
less  than  the  purchase  price,  then  the  purchase  money  is  rednoed 
proportionately. 

If  B  has  performed  his  counter-promise  to  a  larger  extent  than 
he  is  required  to  do  under  the  rules  stated  above,  he  is  entitled 
to  recover  the  excess  value  of  his  performance  under  the  rules  ai 
to  unjustified  benefits  (298)— B.G.B.  323  (3). 

In  case  (2)  A  has  a  right  to  the  counter-performance,  but  sock 
counter-performance  is  reduced  in  so  far  as  ^  in  consequence  of 
the  non-performance  of  his  promise  saves  any  outlay,  or  uses 
the  time  which  he  would  have  applied  to  the  performanoe 
of  his  promise,  in  some  other  profitable  occupation^ — B.O.B. 
324  (1). 

Illustration :  In  the  case  referred  to  in  Illustration  2,  J  » 
entitled  to  the  agreed  lump  sum,  but  he  must  allow  a  deduction 

'  Any  income  which  he  intentionally  (bdstciVig)  neglects  to  earn  ia,  for 
this  purpose,  treated  like  income  earned  by  him. 
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tn  respect  of  any  saving  of  outlay  for  accessories  which  he 
moiM  have  incttrred  if  he  had  made  the  dress,  and  for  any 
renQUiieration  which  he  receives,  or  by  the  apphcation  of  proper 
dOigenoe  would  ha%*e  received,  if  he  had  employed  the  time 
intended  for  the  making  of  the  dress  in  some  otlxer  work. 

S  is  deemed  responsible  for  the  circumstance  preventing  the 
pcfformance  of  J's  promise,  wliatever  his  original  liability  may 
ltav«  been^  if  he  is  in  mora  accipiemii  (154) — B*G«B.  324  (2). 

Xllastration :  A  has  agreed  to  warehous^e  Ifs  furniture  at  a 
specified  rent  and  for  a  specified  period,  and  takes  responsibility 
for  the  risk  of  fire ;  £  refuses  to  take  possession  after  the  expiia- 
tioo  of  the  period,  and  the  furniture  is  subsequently  destroyed 
by  fii>e ;  B  must  pay  the  rent,  and  has  no  right  to  compensation 
from  Am 

In  cmse  (3)  B  may,  at  his  option^  exercise  one  of  the  following 
alternative  rights :  (a)  he  may  claim  compensation  for  non- 
perfortnance ;  {h)  he  may  rescind  the  agreement;^  (c)  he  may 
aeftene  the  rights  which  he  would  be  able  to  exercise  in  case  (I). 

If  the  performance  is  partially  impossible,  B,  l£  able  to  prove 
that  partial  performance  will  be  useless  to  him,  has  the  same 
i^fats  as  in  the  case  of  total  impossibility ;  if  be  is  unable  to 
pit>ve  the  nselessness  of  partial  performance,  he  must  accept  the 
partial  performance,  his  own  liability  for  counter-performance 

*  Th«  qaevUoa  %m  to  tbe  distinction  between  the  remedies  (a)  and  fb)  haa 
gsvea  riM  to  considerable  controversy  smong  German  writers,  miinj'  ftuthon 
iM^lding  tluii  compensation  for  non- performance  cannot  be  claimed  unl«fls 
ihm  plaintiff  performs  bis  own  promise.  The  prevailing  opinion,  however, 
iaagainst  thia  view  (R.G.  voL  50  p,  266).  The  result  is  that  the  claim  for  com- 
peBsalion  for  non-performance  is  in  mo«t  caae«  more  advantageona  than  the 
daitn  for  rescissionf  but  in  a  case  in  whioli  a  reciproeal  agreement  has  been 
fi&rtly  performed^  the  party  with  whom  the  option  lies  may  prefer  rescission. 
(UliaslratioD  :  A  seUs  Whiteacre  and  Blackacre  to  B  for  XIO.OOO ;  the  sale 
can  not  be  eompleted  aa  ^*a  title  proves  nnjiatisfaotory.  If  B  simply  rescinds 
B»  obtaioa  no  eompenaation  for  the  lo»s  of  the  bargain  ;  if  he  claims 
•Qiopeiuaiion  he  may  under  the  German  rules  as  to  damages  be  amply 
iadeiiuulied  in  that  respect  If,  however,  a  good  title  to  Blackacre  has 
b^en  shown,  and  Blarkacre  has  consequently  been  conveyed  to  B  against 
Payment  of  £5,000  before  the  defect  in  the  title  to  Whiteacre  was  discovered, 
B,  if  claiming  compensation  for  non-performanoe,  could  only  claim  com- 
pwiaaiitiii  for  the  loss  suffered  by  the  non-eonveyanoe  of  Whiteacre;  it 
Bilgkt,  therefore,  be  advantageous  to  him  to  claim  resciauon  instead  of 
^jiif  in^  com^pensation  for  incomplete  performance  ;  on  such  rescission 
bs  woold  reoonvey  Blackacre  against  repayment  of  the  £5,000  and  have 
no  Airilwr  claim  for  oompenaation.) 
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being   rendered    proportionately   less   (compare    158   Bub   b)^ — 
B.aB.  325  (1).^ 

c.  Mora  soLrendi  in  the  case  of  Reciprocal  Agreements* 

(1)  In  ordinary  caites, 

lei.  WTiere  time  is  not  of  tbe  essence  of  a  reciprocal  agroe* 
niept  (see  below  sub  (2))  and  one  of  the  parties  is  in  mora 
soivendi  (152),  the  other  party's  only  remedy,  as  a  general  rule, 
is  to  claim  performance  and  daraages  in  respect  of  the  delay, 
unless  he  can  prove  that  the  belated  perfonnance  would  be  use- 
less to  him,  in  which  event  he  may  either  claim  compensation  for 
non-performance  or  rescission  as  in  the  case  mentioned  above — 
160  case  (S). 

Time  may  be  made  of  the  essence  of  the  agreement  by  a  notice 
addressed  to  the  party  ^  who  is  in  mora  iolvendi  requiring  him 
to  perform  within  a  specified  reasonable  period,  and  stating  that 
after  the  lapse  of  the  period  the  performance  will  no  longer  be 
accepted  ;  if  this  notice  is  not  complied  with,  the  party  by  whom 
it  was  given  may  claim  compensation  for  non -performance^  or 
rescission,  but  his  right  to  claim  performance  can  no  longer  be 
exercised.  If,  in  any  such  case,  the  agreement  Is  partly  per- 
formed before  the  lapse  of  the  period,  the  party  by  whom  the 
notice  was  given  has  the  same  remedies  as  he  would  have  had  in 
the  case  of  partial  impossibility  of  performance  brought  about  by 
the  default  of  the  other  party— see  160  case  (3)— B;G3.  326. 

(2)  In  cai€9  in  whkk  time  19  of  the  e$imo€  of  the  agreement 
Apart  from  the  cases  in  which  time  is  made  of  the  essence  by 
notice  in  the  manner  stated  above,  sub  (1),  time,  in  the  absence 
of  any  indication  to  the  contrary,  is  deemed  to  be  of  the  essence 
of  a  reciprocal  agreement '  if  it  is  stipulat-ed  that  the  promise  of 
*  A  parfcy  to  a  reciprocal  agr^nient  wlio  J  ins  obtained  Judgment  directing 
the  other  party  to  perform  his  promis©,  may  send  a  notice  to  auoh  other 
party  requiring  hiui  to  perform  within  a  specified  period,  and  declaring 
that  aft^r  the  lapse  of  the  period  performance  will  no  longer  be  acoepted. 
If  the  notice  i»  not  complied  with  the  party  by  whom  it  was  given  haa  tho 
remedies  open  to  fi  in  the  event  mentioned  in  the  text — B.G.B.  S25  (2), 

^  In  such  a  eaae  two  notices  are  required  as  a  general  rule  :  (1)  the  notice 
by  which  the  debtor  ih  placed  in  mora  sdvendi ;  (2)  the  notice  decliiiijig 
performance  after  the  lapse  of  a  specified  period.  Ilie  aeoond  not  100  is  not 
required  in  a  case  in  which  the  debtor  haa  expressly  Tslktsed  to  perform  hi^ 
promiss— B.G.  vol.  57  p.  112. 
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M9  oC  the  parties  is  to  be  perfonned  at  an  exact  point 
of  timei  or  within  a  strictly  defined  period '^ — ^B.G.B.  361; 
II.G«B.  376  (1).  The  mere  mention  of  a  time  or  period,  at 
which,  or  within  which,  the  pn)mise  must  be  performed,  is  not 
aufficient  for  this  purpose ;  the  stipulation  in  question  must  be 
*90  m$emiially  an  integral  pai-t  of  the  transaction,  that  the 
pttrfeimmoce  or  breach  of  the  agreement  on  that  point  causes 
iht  tmosaction  to  stand  or  fall,  and  that,  therefore,  a  perform* 
Anee  after  the  agreed  point  of  time  is  not  to  be  deemed  a 
pcgfoffoance  of  the  agreement^ — R.G.  vol.  51  p.  348. 

An  agreement  as  to  which  time  is  of  the  essence  of  the  defini- 
taoo  giTen  above,  is  called  a  Fmgt^hdft ;  if  one  of  the  parties 
to  WQck  an  agreement  does  not  perform  his  obligation  punctually, 
the  other  party  may  rescind  the  agreement ;  if  the  transaction  is 
m  mercantile  sale  (36)  of  goods,  or  negotiable  instruments/  he 
at  his  option,  either  rescind  or  claim  compensation  for 
.po^ormance— B.G.B.  361;    H.G.B*  376  (1). 


L 

^^K  4.  Rescission 

^f      a.  Circumstances  entitling  a  Party  to  ReaciSBion. 

^1       163.  As   shown   above   (158,    160,  and    161)   a   party  may, 

^P  in  certain  events^  instead  of  claiming  the  performance  of  an 

^F   agieeiDent,   claim  rescission    either    alternatively  to    the    right 

^    to  claim  compensation   for   non -performance,  or  without  such 

altemmtive  right ;    the  right  of  rescission  in  certain  events  may 

ilso  be  stipulated  for  between  the  parties  ;  where  an  agreement 

pfOTides  that  a  debtor,  in   the  event  of  the  non-|>erformance 

of  his  promise  ib  to  forfeit  his  contractual  rights,  the  creditor  on 

the  happening  of  such  event  is  entitled  to  rescission— B.G,B.  360. 


b.  How  Right  exeroiaed. 

The  following  rules  apply  to  this  subject : 
(1)  the  right  to  rescind  is  exercised  by  means  of  a  notice  com- 
monicated  to  the  other  part}' — B.G.B*  349; 

'  In  the  case  of  such  &  mercantile  sale  the  mere  lapse  of  the  fitiptUated  timet 
I  tlMi  effect  of  rescinding  the  agreement,  unless  the  creditor  itnmediatelj 
the  lapee  of  such  time  declares  by  notice  communicated  to  the  debtor 
that  he  inatBta  on  performajioe*    The  alternative  right  to  claim  damages  for 
Qoe  only  arises  in  so  far  as  there  is  technical  mora  toiotndu 
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(2)  wliere  no  time  is  fixed  for  the  exercise  of  the  right,  the 
other  party  may,  by  notice,  require  the  party  entitled  to  the 
right   to   exercise   it   within   a  speciiied   reasonable  period ;    if 
the  notice  is  not  complied  with  before  the  lapse  of  the  period       j 
the  right  is  forfeited— B.G.B*  355  ;  ■ 

(3)  where   several  parties  are  entitled  to  the   right  it  must  ~ 
be  exercised  by  all  of  them^  and  where  several  imrties  are  subject 

to  it,  it  must  be  exercised  against  all  of  them.  The  forfeiture  of 
the  right  by  one  of  several  parties  operates  against  all  of  them — 
B,G.B.  356; 

(4)  where  the  exercise  of  a  contractual  right  of  rescission 
is  dependent  on  the  i:>ayment  of  forfeit  money,  the  right  is 
forfeited  unless  such  payment  is  made  simultaneously  with  the 
communication  of  the  notice  of  rescission,  or  immediately  after 
the  repudiation  of  the  notice  by  the  otlier  party  on  the  ground  of 
such  non-payment — B.G.B,  859. 
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e.  Efibct  of  Besciflsion. 

The  following   rules   apply  in   any  case   in    which   a 
exercises  a  right  of  rescission  to  which  he  is  entitled  under 
any  legal  rule  or  contractual  stipulation — B.G,B.  327 : 

(1)  the  parties  must  contemporaneously  return  to  each  other 
everything  previously  received  in  pursuance  of  the  rescinded 
agreement ; 

(2)  in  so  far  as  any  services  have  been  rendered  or  the  use  of 
a  tiling  has  been  allowed,  the  money  value  of  such  services 
or  of  such  use  must  be  paid ; 

(3)  a  party  who  has  to  return  a  thing  under  rule  (1)  ia 
under  the  same  liability  for  the  loss  or  deterioration  of  such 
thing  and  has  to  account  for  f  niits  and  profits  in  the  same  way  as 
a  person  who  is  in  possession  of  a  thing  whde  an  action  for  its 
recovery  by  the  true  owner  is  pending  (343) — B.G*B.  346--348. 

d.  Forfeiture  of  Bight  of  Rescission. 

The  right  of  rescission  is  forfeited  by  the  party  entitled 
thereto  (hereinafter  called  the  rescinding  party) : 

(1)  if  any  object  which  ought  to  be  returned  under  the  rules 
stated  sub  c  is  destroyed,  materially  altered  or  deteriorated 
owing  to  the  wilful  default  or  neglig-ence  of  the  rescinding  party, 
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or  of  mny  pwrtjr 


deriying  title  under  h 

iponsible  according 


or  of  any  party  for 
to  tbe  rules  stated 


mhom  de&ult  he  if 

above  (150)~B.G.B.  350-353  : 

(2)  if  the  rescinding  party,  after  becoming  subject  to  the  effects 
af  mofta  solrendi  as  to  the  return  of  the  objects  to  be  returned  by 
him  or  of  an  essential  part  thereof,  fails  to  comply  with  a  notice 
reqiuriiig  him  to  return  such  objects  or  such  part  thereof,  within 
A  wanonnble  time  8])ecitied  in  ^uch  notice — B.6.B.  354 ; 

(8)  if^  in  the  case  of  a  contractual  right  of  rescission^  the 
o4h0r  pwty  is  in  a  position  to  discharge  his  obligation  by  set-off 
(166)^  and  immediately  on  receiving  the  notice  of  rescission 
mmSk  himself  of  his  right  of  set-off— B.G.B.  357. 

5.  Substituted  Moniiis  of  Performanci 
a.   Ferformanoe  in  Lieu  of  Promised  Performance. 

IjM.  An  obligation  is  duly  discharged  if  a  creditor  in  lieu  of 
lli«  ptomised  performance,  acx^pts  a  different  performance  (e.  g. 
if  m  leesor  entitled  to  the  return  of  the  leased  object  in  a  state  of 
good  nffmir  agrees  to  accept  it  in  its  actual  state  with  oompensa- 
tioo  m  money  for  the  dilapidations) — B.G.B,  364  (1), 

The  pcrformanco  accepted  in  lieu  of  the  promised  performance 
joay  consist  in  the  substitution  of  a  new  obligation  for  the 
obligation  which  has  to  be  discharged  {Novation);  but  the  mere 
6iet  that  a  debtor  undertakes  a  new  obligation  is  not  accepted  as 
proof  of  an  intention  on  the  part  of  the  parties  to  consider  the  old 
obligation  as  discharged— B.G.B.  364  (2), 

Uostration :  If  a  promissory  note  is  given  by  way  of  payment 
for  a  claim  for  sold  goods,  the  claim  for  the  sold  goods,  in  the 
aberace  of  an  express  agreement  to  the  contrary,  is  not  extin- 
goisbed  by  the  receipt  of  the  promissory  note. 

Wh^a  the  undertaking  of  a  new  obligation  by  the  debtor  does 
not  operate  aa  a  diacharge  of  the  former  obligation,  such  new 
(obligation  is  said  to  be  undertaken  erfuilungikalber  (on  account 
of  performance),  but  where  the  creditor  accepts  the  substituted 
obligation  in  lieu  of  the  promised  act,  the  substituted  obligation 
18  said  to  be  accepted  an  EffuHungutaii  (in  lieu  of  performance). 
^^  Where  the  crwlitor  accepts  any  right  or  thing  in  lieu  of  the 
^H    promisad  performanoe,  the  debtor  is  under  the  same  duty  as  to 
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warranty  of  title  and  quality  as  a  vendor  (186,  187) — B.GJ 
365. 

b.    Lodgment  with  a  Publio  Authority  {Hinterleffun 

164.  Under  English  law  a  debtor  can  under  certain  sf 
circumstances  discharge  his  obligation  by  lodgment  in  Court  (n 
for  instance  Land  Clauses  Act  1845  s*  69 ;  Trustee  Act  It 
s,  42)  ;  but  there  is  no  general  rule  on  the  subject,  and  a  peravl 
who  is  liable  to  perform  an  obligation  for  the  benefit  of  a  pep 
under  disability  or  of  uncertain   address  is  sometimes  pb 
at  great  disadvantage.     The  B,G,B.  deals  with  this  difficdtfl 
in  a  very  comprehensive  manner  by  establishing  the  following 
principles : 

aa.   General  rules. 

(1)  A  person  who  is  under  an  obligation  to  pay  or  deliver  an; 
money,  negotiable  instrument,  valuable,  or  other  similar  object,' 
may,  in  any  of  the  events  mentioned  below,  lodge  such  objn  \ 
with  any  public  authority  authorized  in  that  behalf  by  Suit 
regulation.  Such  lodgment  may  be  effected :  (a)  if  the  creditor 
is  in  mora  accipimdi  (154) ;  (4)  if  the  debtor,  by  reason  of 
personal  disability  of  the  creditor,  is  unable  to  perform 
obligation  (e.  g.  if  the  creditor  is  an  infant  and  has  at  the 
no  statutory  agent) ;  {c)  if  the  debtor  is  unable  to  perform  Im 
obligation  with  entire  safety  because  through  no  fault  of  his  own 
he  is  uncertain  as  to  the  creditor's  identity  (e,  g.  if  the  originil 
creditor  is  dead,  and  the  debtor,  notwithstanding  the  applicatiofi 
of  proper  dtltgenccj  has  been  unable  to  ascertain  what  persons 
represent  his  estate) — B.G.B.  372. 

(2)  If  the  debtor  is  under  an  obligation  to  deliver  a  movaUe 
thing,  not  included  among  the  objects  which  may  be  lodged  witfc 
a  public  authority,  he  may,  if  tlie  creditor  is  in  mora  aedpUwd^ 
sell  such  movable  thing  in  the  manner  prescribed  for  that  purpoae, 
and  deposit  the  proceeds  of  sale  with  the  competent  public 
authority ;  if  the  debtor  cannot  safely  perform  his  obligation  oa 
account  of  any  personal  disability  of  the  creditor,  or  of  any  doubt 
as  to  his  identity,  this  right  of  sale  may  be  exercised  only  in  so  fif 
as  the  thing,  which  the  debtor  has  to  deliver,  is  of  a  perisbabk 

^  The  class  of  objects  miy  be  defined  hy  State  r^giUaiioii. 
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or    in  so  £ar  as  the  expense  of  keeping  it  would  be 
unraMOimbly  greatr-B.G.B.  383  (I). 

bK  Ptace  qflodffment ;  duty  to  give  notice. 

The  lodgment  must  be  effected  in  the  place  of  performance 
(146)»  and  notJee  must  be  given  to  the  creditor  as  far  as  prac^ 
ticable.     The  fact  that  the  rule  as  to  the  place  of  lodgment  or  eb 

notice  is  disregarded  does  not  deprive  the  lodgment  of  its 
affect,  but  the  debtor  is  liable  for  any  damage  which  the 
aPtditer  majr  suffer  as  a  resnlt  of  such  disregard — B,O.B.  374. 

oc  IVaiumi*9ion  by  po^t. 

The  lodgment  is  not  effective  unless  the  object  intended  to  be 
lodged  actually  comes  into  the  possession  of  the  public  authority 
to  whom  it  is  intended  to  be  delivered,  but,  in  the  case  of  trans- 
minion  by  post,  the  lodgment,  if  it  becomes  effective,  operates  as 
from  the  time  of  dispatch — B.G.B.  375, 

dd.  Conditimat  lodgmmL 

Where  the  debtor  is  not  required  to  perform  his  obligation 
dcept  after  performance  of  some  act  on  the  creditor's  part,  the 
debtor  may,  on  effecting  the  lodgment,  stipulate,  that  the  creditor 
is  not  to  be  entitled  to  receive  the  deposited  object,  unless  he 
can  produce  evidence  of  the  performance  of  his  own  obligation — 
B.G.B.  373. 

ee*  Effect  oflodgnnmt^ 

The  deposited  object  may  be  withdrawn  by  the  debtor  at  any 
time  before  the  lodgment  has  become  *  final  *^^ 

The  lodgment  becomes  final:  (I)  if  the  debtor  waives  his 
right  of  withdrawal ;  (2)  if  the  creditor  accepts  the  lodgment  in 
fall  discharge  of  his  claim ;  (3)  if  a  final  judgment  in  an  action 
between  the  creditor  and  the  debtor  declares  the  lodgment  to 
be  in  order.*  While  the  right  of  withdrawal  subsists,  the 
dann  is  undischarged,  but  the  debtor  can  meet  any  demand 

■  Tlie  right  of  withdraw^  oannot  be  exercis-ed  during  Die  debtor's 
bftnkruptrj,  nor  c&9  llie  object  b«  seized  by  a  judgment  creditor  of  tbe 
debtor— B,0-B.  877. 

■  The  w«irer  or  iM3e«pUti<!«  must  be  communicated,  or  the  judgmeot 
» tbe  public  autborit/  with  whom  the  depouted  object  ia  lodged. 
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on  the  creditor's  part  by  reference  to  the  lodgment ;  the  creditnr 
must  bear  the  risk  of  the  safety  of  the  deposited  object^  ni 
has  no  claim  for  interest  or  loss  of  profits.  If  the  debtor  ex» 
cises  the  right  of  withdrawal  the  lodgment  is  withoat  eAd; 
and  the  costs  of  the  lodgment  (which  would  otherwise  bn 
to  be  borne  by  the  creditor)  must  be  discharged  by  the  deUot 
As  soon  as  the  lodgment  has  become  final  the  debtor  is  di- 
charged  to  the  same  extent  as  if  he  had  delivered  the  depooted 
object  to  the  creditor  at  the  time  when  the  lodgment  m 
made— B.G.B.  376-379,  381. 

ff.  Declaration  as  to  creditor's  identity  on  payment 
or  delivery  out. 

Where,  according  to  the  regulations  of  the  public  authority^ 
the  deposited  object  cannot  be  withdrawn  without  the  debtoi'* 
authorization,  the  creditor  may  require  the  debtor  to  give  mA 
authorization,  in  the  events  in  which  he  would  have  been  entiiU 
to  claim  the  performance  of  the  obligation  if  the  lodgment  bad 
not  taken  place— B.G.B.  380. 

gg.  Effect  of  lapse  of  time. 

The  creditor's  right  to  the  payment  of  the  deposited  amoost^ 
or  to  the  delivery  of  the  deposited  object,  i&  l»rred  after  4e 
lapse  of  thirty  years  from  the  date  at  which  notice  of  the  lodg- 
ment  was  received  by  him,  unless  payment  or  delivery  is  demanded 
before  the  lapse  of  the  period;  as  soon  as  the  creditor's  right ii 
barred  the  debtor  may  withdraw  the  deposited  object,  notwith- 
standing a  previous  waiver  of  his  right  of  withdrawal — B.G.B. 
382. 

c.   Set-off. 

165.  Under  English  law  the  right  of  set-ofE  only  m» 
in  the  course  of  an  action ;  before  action  brought  a  debt  i> 
not  extinguished  pro  tanto  by  reason  of  the  fact  that  the  debtor 
acquires  a  claim  against  the  creditor  (Searles  v.  Sadgrove  26  L  J- 
(Q.  B.)  15).  German  law,  on  the  other  hand,  recognizes  m 
independent  right  of  set-o£E  (Aufrechnung)  in  respect  of  which 
the  following  rules  apply  : 

(1)  a  claim  may  be  set  o£E  against  another  of  the  same  natoi^ 
(e.  g.  a  money  claim  may  be  set  o£E  against  a  money  clii0) 
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m  claim  for  deliTery  of  stocks  or  debentures  of  a  certain  cIasS| 
nmj  be  set  ofE  againgt  a  claim  for  stocks  or  debentures  of  the 

(2)  »  debtor  may  set  off  a  claim  to  which  he  is  entitled  against 
ma  obligation  to  which  he  is  subject,  if,  at  the  time^  he  has  both 
the  right  to  demand  satisfaction  of  the  claim  and  to  perform  his 
obltgmiion— B.O.B.  387 ; 

(8)  the  fact  that  the  place  of  performance  or  destination 
(146)  is  not  the  same  for  two  claims  does  not  prevent  their 
bong  set  off  against  one  another ;  but  a  party  against  whom 
tlie  right  of  set-off  is  exercised  under  such  circumstances  may 
claim  compensation  for  any  loss  suffered  by  him  owing  to  the 
bid  thai  he  is  unable  to  perform  his  obligation,  or  to  receive 
tbe  other  party^s  performance  at  the  proper  place ;  if  it  was 
qiecially  agreed  that  one  of  the  claims  should  be  satisfied  at 
a  fixed  time  and  place  such  claim  cannot,  in  the  ab^^nce  of  an 
indicitioD  to  the  contrary^  be  set  off  againnt  an  obligation  which 
has  to  be  performed  in  another  place — B.GJi*  391 ; 

(4)  a  daim  which  can  be  met  by  a  plea  of  confession  and 
aroidanee  cannot  be  set  off  against  another  claim^  but  a  claim 
barred  by  prescription  may  be  set  off  against  another  claim,  if  it 
was  not  barred  at  the  time  when  the  right  of  set-off  became 
avaikble'— B.G.B.  390; 

(5)  no  claim  belonging  to  any  of  the  following  classes  can  be 
jptit  off  against  another :  (a)  a  claim  arising  from  an  unlawful 
act  committed  wilfully;  (^)  a  claim  exempted  from  judicial 
attachment— 176  sub  (1)*;  (c)  a  debt  owing  to  any  Imperial  or 
State  Revenue  authority  cannot  be  set  off  against  a  debt  owing 
by  such  authority  unless  both  debts  concern  the  same  local 
istabliahment  of  such  authority  »— B.G.B.  393-396; 

(6)  the  right  of  8et*off  is  excluded  under  any  of  the  following 
eircumfltanceB  :  (a)  a  claim  against  a  bankrupt  acquired  after  the 


*  Uii^«r  English  Uw  a  plea  of  »ei-off  is  not  Available^  if  the  etaim  to  be 
•«et  off  ia  barretl  hj  proscription.     ( Wnlter  v.  Glome nta  15  Q.  B*  1046,) 

*  An  tiXcfspi'toD.  to  this  rule  occurs  in  the  ca^e  of  claims  against  publio 
ilek  fbada  created  under  the  laws  as  to  compulsory  insumnco  ;  arrears  of 
•obeeripliona  ma]r  ba  aet  off  against  ea^^h  cUim,  though  the  claim  is  exempt 
from  Mizure^B.O.B.  S9i. 

'  The  Revenue  authorities  in  German j  hsTo  local  establiahmeufca  t?hioh 
oollMt  tlia  taxes  for  tbe  distriota  respeottTely  allotted  to  them. 
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commencetnent  of  the  bankruptcy,  or  with  the  knowledge  of 
the  bankrupt's  insolvency  cannot  be  set  off  against  a  debt  owing 
to  the  bankrupt ;  a  debt  owing  to  the  bankrupt  incnrred  after 
the  commcneement  of  the  bankruptcy  cannot  be  set  off  against 
a  claim  against  the  bankrupt ;  (i)  a  debtorj  whose  debt  has  been 
attached  by  a  judgment  creditor  of  the  person  to  whom  such  debt 
is  owing,  cannot  discharge  such  debt  by  setting  off  against  it 
a  claim  against  such  person^  if  such  claim  was  acquired  by  him 
after  the  attachment  of  his  debt,  or  if  such  claim  fell  due  after 
such  debt  and  after  the  date  of  the  attachment — K,0.  55 ; 
B.G.B,  392 ; 

(7)  the  right  of  set-off  is  exercised  by  declaration  communicated 
to  the  other  party,  and  must  not  be  made  subject  to  any  condition 
or  stipulation  as  to  time  (111,  114)— B.G.B,  388 j 

(8)  the  two  claims  set  off  against  one  another  become  extin- 
guished to  the  extent  of  the  smaller  claim  as  from  the  date 
at  which  they  began  to  co-exist — B,G,B.  389 ; 

(9)  a  person  exercising  the  right  of  set-off  may  determine 
which  out  of  several  contemporaneous  claims  is  to  be  set  off 
against  his  dt^bt.  In  the  absence  of  any  declaration  of  intention 
on  the  subject,  the  rules  as  to  the  order  of  discharge  of  several 
co-existing  obligations — 157  c,  are  applied,  mutatis  mutandiM — 
B.aB,  396. 

d.    WaiTor. 

lee*  Under  English  law  the  waiver  by  a  creditor  of  his  right 
to  the  performance  of  a  contract  is  invalid^  unless  it  is  made  for 
valuable  consideration  or  in  the  special  form  of  a  deed  under  seaL 
German  law,  on  the  other  hand,  allows  an  obligation  to  be 
discharged  by  an  informal  and  gratuitous  agreement  between 
the  creditor  and  debtor— B.G.B,  397  (1), 

An  agreement  by  which  the  creditor  acknowledges  that  there 
is  no  obligatory  relation  Ijetween  him  and  his  debtor  has  the 
same  effect—B.G.B.  397  (2). 

It  is  unnecessary  to  state  the  reason  which  induces  the  creditor 
to  waive  his  claim.  If,  however,  it  can  be  shown  that  the 
agreement  was  made  without  any  legal  ground  {cama)^  or  that 
the  object  of  the  transaction  was  not  attained,  the  party  who 
has  waived  his  right  may  claim  restitution  on  the  ground  of 
'unjustified  beneets'  (298)— B,G3.  812  (2), 
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iye  of  the  transaction  was  an  intention 

gift  to  the  debtor^  is  sufficient  to 

le  as  to  unjustified  benefits^  but  it 

ihe  rules  as  to  gifts  (199). 

le  with  the  object  of  putting  an  end 

^te  of  uncertainty,  is  called  a  compromise 

compromise  is  inoperative  if  it  was  made 

assumption  as  to  the  facts,  and  if^  but  for 

assumption,  there  would  have  been  no  dispute  or 

B.G.B.  779. 
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CHAPTER  VI:   REMEDIAL  OBLIGATORY  RIGHTS 

1.  Right  to  Pbrfoemance  oe  Rbstitution  in  Kind 

167.  It  is  often  stated  that  the  remedies  of  '  specific  perEoim- 
ance '  and  *  injunction ',  introduced  by  the  English  Equity  Comti 
by  means  of  their  power  over  the  person  of  the  defendant^  hive 
no  equivalent  in  continental  law,  and  that^  under  the  continent^ 
law,  as  under  English  common  law,  the  only  remedial  right  is 
a  right  to  pecuniary  damages.  This  assertion  was  incorrect  ii 
regards  the  former  German  law,  and  is  equally  incorrect  ii 
regards  the  present  law. 

The  primary  remedial  right  under  German  law  is  a  right  to 
performance  ^  where  the  obligation  results  either  from  an  act  id 
the  law,  or  from  surrounding  circumstances,  and  a  right  to  com- 
pensation (Sciadensersatz)  where  the  obligation  results  from  an 
unlawful  act. 

The  right  to  compensation  is  not  primarily  a  right  to  pecaniii; 


*  A  person  liable  to  make  compensation  is  boimd  to  restore  fte 
state  of  things  which  would  have  existed,  if  the  event  creating  t 
liability  had  not  happened/— B.G.B,  2^9.     The  right  to  recrif 
compensation  for  damage  suffered  by  reason  of  an  unlawful  i 
is  therefore  primarily  a  right  to  restitution  in  kind.* 

The  general  rule  that  every  obligation  g^ves  rise  to  a  dai*** 
for  specific  performance  or  restitution  in  kind  is  subject  to  tb-^ 
following  exceptions : 

(1)  on  the  grounds  of  public  policy  the  following  classes  ^' 
claims  cannot  be  specifically  enforced  ^  : 

(a)  a  claim  for  personal  services  (221) ; 


*■  Where  the  obligation  is  of  a  negative  character^  the  right  to  perfoi 
resolves  itself  into  a  right  to  prohibit  any  course  of  conduct  by  which 
obligation  is  violated. 

'  An  order  restraining  a  person  guilty  of  unlawftd  conduct  firom  a 
tinuance  of  such  conduct  comes  under  the  same  head. 

'  As  to  agreements  restraining  former  employees  from  competition  see 
note  1. 
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(h)  m  claim  for  the  performance  of  a  promise  of  marriage 
(407)^— B.G.B,  1297; 

(f)  a  claim  for  the  restitution  of  conjugal  rights  (412)^; 

(2)  in  certain  events  a  person  entitled  to  the  performance  of 
an  agreement  mtiy  claim  rescission  in  lieu  of  [lerformaneej  see 
above,  160,  161,  162  ; 

(8}  in  the  events  mentioned  below  (168)  the  ri«:ht  to  per- 
foniiaiice  or  restitution  in  kind  is  transformed  into  a  claim  for 
pecuniary  damages. 

In  any  case,  which  comes  under  the  general  rule,  the  right  to 
tiu^  performance  of  an  obligation,  or  to  restitution  in  kind^  where 
daixui^  has  been  inflicted  by  an  unlawful  act,  can  be  enforced 
by  threat  of  imprisonment  or  fine,  or  by  other  methods  specified 
in  C.P.O.  883-892. 

In  the  ease  of  a  claim  for  performance  of  the  promise  of  one 
of  the  parties  to  a  reciprocal  agreement  the  remedial  right  is 
exercisable  as  follows : 

(a)  if  under  the  reciprocal  agreement  the  performance  of  the 
mutn^  promises  is  to  be  contemporaneous,  the  plaintiff  may  claim 
an  onler  directing  the  defendant  to  perform  contemporaneously 
{&^  mm  Zii$)  with  the  plaintiff^s  performance ; 

(4)  tf  performance  of  the  plaintiffs  promise  is  under  the 
•gieement  to  precede  the  defendant's  performance,  and  if  the 
defendant  is  in  mora  accipiendi  (154),  the  plaintiff  may  claim 
an  order  directing  the  performance  of  the  defendant's  promise  ; 
if  the  mora  accipiendi  continues,  the  plaintiff  may  enforce  the 
performance  of  the  defendant's  promise  without  being  first 
com{)elIed  to  perform  his  own  promise — B,G.B.  322. 

2.   Right  to  pBCUNTAEy  Dahaobs 

Ciromnstances  tranaforming  Claim  for  Performance  or 
Bastitution  into  Claim  for  Pecuniary  Damages. 

108.  Under  certain  specified  circumstances  the  claim  for  per- 
formance or  restitution  in  kind  is  transformed,  ipso  facto,  into 


^  Under  some  of  the  old  SUte  laws,  orden  for  the  speciBc  petformanoe  of 
%  j^romise  to  nuury  were  obUiuAble. 

*  In  ciwM  (a)  And  (e)  an  order  for  p<?rforinanoe  may  be  made  by  the  Court, 
bol  there  are  no  means  of  enforoement — G.F,0.  838  (2). 
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a  claim  for  pecuniary  damages  ;  under  other  specified  circum-l 
stances,  the  creditor  may  at  his  option  claim  either  performazioe» 
restitutioiij    or  pecuniary  damages ;  and  there  are    finally  cir* 
cnmstances  under  which  the  debtor  may  substitute  pecuniary 
compensation  for  restitution  in  kind  : — 

(1)  the  claim  is  transformed,  ij^o  facfo,  if  performance  or 
restitution  in  kind  is  impossible,*  or  possible  only  in  such  a  wiy 
as  not  to  afford  sufficient  compensation  to  the  creditor — B.G.B. 
251; 

(2)  the  creditor  may  at  his  option  claim  "pecnniary  damagtf 
in  place  of  performance  or  restitution  in  kind  t 

(a)  where  his  claim  is  for  personal  injuries,  or  damage  iij 
a  thing— B.G,B.  249; 

(6)  where  the  debtor  is  in  tnora  solvendi  and  belated  perfonD*] 
ance  is  useless,  or  where  time  has  by  notice  been  made  of  the] 
essence  of  an  ag^reement,  or  is  of  the  essence  of  a  mercantile 
{152,  161)— B.G.B.  250; 

{c)  where  performance  of  an  agreement  is  partially  impossibk 
and  partial  performance  is  useless  (158,  161)  ; 

(3)  a  debtor  may  at  his  option  compensate  the  creditor  in 
money^  if  performance  or  restitution  in  kind  would  require  ifi 
outlay  out  of  proportion  to  the  requirements  of  the  case — B.G  J. 
251  (2). 


b.    DamagOB  in  respect  of  Fhyalcal  Pain  or  Mental 

Suffering. 

168  a.  As  a  general  rule  damage  which  does  not  cause  ] 
loss  can  only  give  rise  to  a  claim  for  performance  or  restitution  itt  j 
kind — ^B.G.B.  253,  but  in  the  following  cases  compei:i^.tion  iftJ 
money  can  be  claimed  in   respect  of  physical  pain  or  mentftl 
suffering ;  J 

{a)  in  the  case  of  personal  injuries ;  (4)  in  the  case  of  unlawfol  | 
imprisonment ;  {c)  m  the  ease  of  certain  sexual  offences  again^ 
females— B.G.B,  847,  1300. 


^  In  the  case  of  impossibility  of  performABoe  of  an  agreement,  a  elaiio  ^ 
compensation  only  ari^tea  iu  so  far  as  the  impossibility  is  caused  bj  a  clf«ttiB' 
stance  for  which  the  debtor  is  rosponsible  (158,  160j» 
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c.  Measure  of  Damages. 

TVTiere  pecuniary  damages  are  payable  they  are  assessed 
e  following  principles : 

(1)  as  a  general  rule  compensation  must  be  paid  for  loss  of 
ofit  us  well  as  for  other  loss.     Such  profit  as^  according  to  the 

fdinjuy  course  of  events,  and  in  view  of  the  preparations  and 
icccautions  of  the  parties,  might  reasonably  have  been  expected^ 
deemed  to  have  been  lost^ — B.G^B.  252 ; 

(2)  in  certain  cases  a  party  injured  by  the  fact  that  an  agree- 
hent  is  invaUd,  has  a  claim  to  be  indemnified  for  the  actual  loss 
ttffemd  by  him  in  consequence  of  his  belief  in  its  validity  (306)* 

The  interest  in  the  agreement  for  which  he  is  entitled  to 
mpensation  is  called  the  *  negative  *  interest  in  contradistinction 
El  tlie  *  podtive  interest '  or  ^  inter^t  in  the  performance  *  (Erful- 
^f&imieres4e)  to  which  a  party  is  entitled  in  the  case  of  a  valid 
raement  ^— B.G.B.  122,  179,  307,  309; 

(3)  special  rules  are  laid  down  as  to  the  measure  of  damages 
.  the  breach  of  certain  classes  of  agreements  : 
(a)  in  the  case  of  the  breach  of  a  mercantile  agreement  for  sale 
to  which  time  is  of  the  essence  (161),  the  amount  of  the  differ- 
ee  between  the  sale  price  and  the  market  price  at  the  time  and 

iaee  at  which  the  sale  ought  to  have  been  completed,  may  be 
^covered  by  way  of  damages — H.G.B.  376  ; 

(&)  where,  on  a  sale,  there  is  a  breach  of  warranty  of  essential 

iiaHties,  the  compensation  (if  compensation  is  claimed)  takes  the 

of  a  reduction  of  the  purchase  price  {Minderung),  which  is 

^^bated  according  to  the  method  mentioned  below — 192 ; 

^^  damages  payable  by  a  carrier,  in  respect  of  the  deteriora- 

n  or  loss  of  the  goods,  are  assessed  as  follows  :  full  damages 
Hclnding  loss  of  expected  profit  are  payable  if  the  loss  or 
eterioration  is  caused  by  the  wilful  default  or  gross  negligence 

'  If  a  puij  has  not  aJtered  his  position  on  the  faith  of  the  agreement,  the 

Jae  of  the  negative  interest  cannot  exceed  the  expenses  incurred  by  him 

I  connexion  iwith  the  formation  of  the  agreement ;  if  he  has  done  any  act 

I  reli&noe  on  the  validity  of  the  agreement  (e.  g.  if  in  the  case  of  an  invalid 

Ae  he  hsB  raaold  the  article  bought  by  him\  he  is  entitled  to  claim  the 

it  of  the  loss  snilenHl  in  consequence  of  such  act«    Whatever  the  value 

negative  interest  no  greater  amount  can  be  claimed  in  respect  thereof 

eoald  have  been  claimed  if  the  agreement  had  been  valid  and  had 

hroken^B.G3.  122. 
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of  the  carrier,  or  of  any  person  for  whose  default  he  is  i 
where,  however,  the  carrier,  under  the  special  rales  as  tol 
liability  discussed   below— 241    sub   (5),   is   liable   for  loea  ] 
deterioration  not  caused  by  wilful  default  or  gross  n^lig 
his  liability  does  not  extend  beyond  the  payment  of  the  value  o!  ! 
the  lost  ^oods,  or  of  the  loss  in  value  caused  by  the  deterioiatifla  | 
of  the  goods  (the  saving  in  outlay  for  duties  or  other  charge 
being  deducted  in  each  case)— H.G.B.  430,  457,  611,  613; 

(d)  damages  payable  by  carriers  by  land  in  respect  d 
delay  in  transmission  are  assessed  as  follows :  fuU 
are  payable  in  all  cases  in  which  an  ordinary  carrier  is 
for  the  delay ;  but  the  owners  of  a  railway  undertaking,  in  tit 
case  of  delay  not  brought  about  by  wilful  default  or  gn»8 1 
negligence,  are  only  liable  to  the  extent  of  the  amount  deckned  1 
for  that  purpose  by  the  person  for  whom  the  goods  are  canid,] 
and  in  the  absence  of  any  such  declaration  are  only  liable  totbc] 
extent  of  the  amount  payable  for  carriage — H,G.B.  429,  466; 

(4)  the  damages  payable  in  respect  of  an  unlawful  act  whiAl 
injures  the  person  of  another  (including  unlawful  imprisonni«it,| 
sexual  misconduct,  slander  and  libel)  must  compensate  tkej 
injured  person  for  all  injurious  effects  on  his  earning  power  tnd] 
success  in  life,  caused  by  such  unlawful  act,  and  may  in  ae»se| 
coming  within  the  exceptional  rules  mentioned  above — ^16Si 
include  compensation  for  physical  pain  or  mental  suffering, 
some  cases  the  damages  are  payable  in  the  shape  of  an  annuity- 
B.G.B.  824,  842-844,  847; 

(5)  a  person  liable  to  return  a  thing  taken  away  from  anotl 
by  means  of  an  unlawful  act,  must  compensate  such  other  for  ftKl 
loss  arising  from  the  deterioration  or  loss  of  such  thing,  tbouglij 
not  due  to  his  default ;  he  is  also  liable  to  pay  interest  on  the! 
amoimt  of  the  damages  from  the  date  which  serves  as  the  baaij 
for  the  calculation  of  the  loss^B.G.B.  848,  849. 

The  rules  as  to  damages  recoverable  on  breach  of  a^ 
are  qualified  by  the  provision  mentioned  above — 149,  accordisg^l 
to  which  the  omission  to  point  out  special  circumsUru^  ^ 
involving  the  risk  of  an  tmusually  serious  loss  is  looked  upn  | 
as  contributory  default,  unless  the  special  circumstances  were 
knowm,  or  by  the  exercise  of  proper  dUigenee  would  h»w  j 
become  known   to  the  other  party;  'special'  damages  can0^> 
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fore,  be  recoveredj  unless  the  circumstances  giving  rise  to 
yiflm  ought  to  have  been  contemplated. 

It  will  be  seen  that  in  the  result  the  rules  of  English  law  laid 

.down  in  Hadlej  r.  Bai^endale  9  Ex.  341 ;    Home  t^.  Midland 

nilwmy  L.  R*  8  C.  P.  131  ^  and  similar  eases  are  also  applied 

in   Gennany^  though   this   result    is  attained  by  a  somewhat 

diffoftni  method  of  reasoning. 

Compensation  in  money  must  be  disrtinguished  from  conven- 
tional  and  judicial  penalties,  as  to  which  see  170  and  171. 

3.  Right  op  Subrogation 
170.  A  person  who  compensates  another  for  the  loss  of 
a  tiling  or  a  right  is  entitled  to  the  assignment  of  the  claims 
which  the  person  receiving  compensation  has  against  any  third 
partVi  in  respect  of  tie  thing  or  right  for  which  compensation 
hm  iieen  given— B.G.B.  255. 

Illustration :  A  bailee,  who  compensates  the  owner  of  the 
hailod  goods  wrongfully  taken  out  of  the  bailee's  custody,  may 
Mk  for  aa  aaaignment  of  the  owner's  right  to  recover  the  goods 
from  their  unlawful  possessor. 

A  penon  who  has  compensated  another  for  the  loss  of  a  right 
bidi  tluongh  his  negligence  has  been  barred  by  prescription, 
ij  claim  the  assignment  of  such  rights  as  it  would  be  of  value 
'to  him  in  the  event  of  the  debtor  declining  to  avail  himself  of 
the  defence  of  prescription. 

4   A2flciLLARif  Remedial  Eights 
a^   Penalties, 
aa.    Conventional  penaUieM. 
171-  Under  the  English  rules  of  equity  a  penalty,  which  a  party  to 
ao  agreement  promises  to  pay  in  the  event  of  the  non-performance 
of  his  obligation,  can  only  be  recovered  in  so  far  as  the  penalty 
is  deemed  to  have  been  intended  as  a  contractual  assessment  of 
the  damages  recoverable  on  breach  of  the  agreement  (liquidated 
damages);   where  such  a  construction  is  imjmssible  under  the 
circumstances,  a   penalty  exceeding  the  value  of  the  damage 
[»t  be  awarded  (see  Willson  v.  Love  (1896)  1  Q.  B.  626). 
rules  of  German  law  on  this  subject  are  entirely  different. 
On  principle  the  parties  may  agree  to  the  payment  of  a  penalty 
in  addition  to  full  damages,  and  it  is  only  in  a  case  in  which  the 
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amount  of  the  penalty  seemB  out  of  proportion  to  the  importtBcel 
of  the  matter^  that  the  Court  may  reduce  the  amount  of  tlil 
penalty  to  a  reasonable  amount^  making,  however,  full  allowai»l 
for  all  dama^fe  actually  suffered  whether  pecuniary  or  othe^^ 
wise— B.G.B.  343. 

A  penalty  agreed  to  be  paid  by  a  person  who  is  a  mercantikl 
trader  in  the  full  sense  of  the  word  (36),  cannot  be  redooed  i 
any  case— H.G,B.  348,  351. 

The  German  rules  as  to  penalties  distinguish  two  princTpfttl 
cases,   namely    (1)   the   case   of  a  penalty  payable  in  lieu  of  I 
damages  or  on  account  of  damages ;  (2)  the  case  of  a  penalty  j 
payable  irrespectively  of  the  other  rights  to  which  the  creditor 
is  entitled.     Where  the  debtor  promises  to  pay  the  penalty  in  ti# 
event  of  his  failing  to  perform  his  obligation,  the  agreement  m 
to  the  penalty  is  deemed  to  have  the  effect  mentioned  sub  (IJ; 
where  the  debtor  promises  to  pay  the  penalty  in  the  event  rf 
faihng  to  perform  his  obligation  in  the  agreed  manner,  or  it 
the  agreed  time,  the  agreement  is  deemed  to  have  the  effect 
mentioned  sub  (2).  I 

In  the  first  case  the  agreement  is  similar  to  an  English  ag^«l^^  ■ 
ment  as  to  liquidated  damages,  but  the  position  of  the  Genn*c^ 
creditor  is  more  favourable.     He  may  at  his  option  claim  tlu^ 
performance  of  the  agreement  or  the  penalty,  and,  where  he  i^ 
entitled  to  compensation  by  reason  of  the  breach,  he  may  < 
damages  in  excess  of  the  amount  of  the  penalty ;  the 
only  represents  the  minimum  amount  of  the  damages.^ 

In  the  second  case  the  creditor  may  claim  performanoe 
well  as  the  penalty,  but  if  he  accepts  performance  without  i 
serving  his  right  to  the  penalty,  he  forfeits  his  right  to  0^ 
penalty.  If  he  is  entitled  to  damages  for  defective  perfomuJiC^ 
he  may  claim  sueh  damages  in  lieu  of  the  penalty — B.G,B.  $40^ 
34L  If  the  penalty  is  to  be  satisfied  otherwise  than  by  tte 
payment  of  money,  damage  cannot  be  claimed  in  addition  t*> 
the  penalty— B.G,B*  342. 

^  The  rule  stated  in  the  text  is  not  applied  where  under  an  ; 
restrainiDg  a  mercantile  employee)  from,  competition  with  his  principal  i 
leaving  the  lAtter'a  service,  a  penalty  is  payable  in  the  event  of  a  broic^  i 
in  such  a  case  the  principal  haa  no  remedy  except  the  recovery  of  the  j 
and  cannot  obtain  an  injunction  restraining  a  continuance  of  the  bn 
An  express  stipulation  to  the  contrary  is  void — H,Q.B.  76  (S),  76  (1). 
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The  penalty  become  payable  as  soon  as  the  debtor  is  in 
ffM>/»  Moivendi  (152) ;  where  the  obligation  consists  in  the  forbear- 
ance from  certain  acts^  the  penalty  is  payable  as  soon  as  any  act 
in  oontravention  of  the  obligation  is  committed — B.G.B.  339. 

At  to  the  burden  of  proof,  in  the  event  of  the  debtor  denying 
\m  liability  to  pay  the  penalty,  see  B.G.B.  345, 

No  penalty  is  payable  in  respect  of  the  breach  of  an  obligation 
whidi  is  inoperative  under  any  rule  of  law — B,G*B.  344. 

bb.  Judicial  penalties, 
172.  In  eertain  specified  ca^es  a  person  convicted  of  a  criminal 
oSeoce  may  be  ordered  to  pay  a  penalty  to  the  injured  person  \ 
the  acceptance  of  such  a  penalty  bars  the  right  to  further  relief. 
Penalties  of  this  kind  may  be  imposed  for  defamation  which 
«objectfi  a  person  to  pecuniary  loss,  or  endangers  his  future 
ioaoefis  in  life^  for  unlawful  wounding^  and  for  certain  infringe- 
QUentaof  patent  rights  or  other  similar  rights^St  G.B.  188^  231; 
German  Patent  Act  s.  37 ;  Useful  Designs  Protection  Act  s,  11 ; 
aiiiiilaur  provisions  are  contained  in  other  statutes  on  kindred 
flubjeola. 

b.   Earnest  Money  {Draufgabe^  Arrha), 

17S.  The  pajrxnent  of  earnest  money  in  the  absence  of  any 
oontrary  agreement  has  two  effects.  In  the  first  place  it  is 
evidence  of  the  formation  of  the  agreement  with  reference  to 
which  it  is  made — B.G.B.  336  (1) ;  in  the  second  place  it  is 
a  8«iurity  for  the  performance  of  the  agreement.  If  the  per- 
fbrmaiice  of  the  obligation  of  the  giver  of  the  earnest  money 
becomes  impossible  by  reason  of  a  circumstance  for  which  he  is 
responsible,  or  if  the  agreement  is  rescinded  by  reason  of  any 
default  on  his  part,  he  forfeits  the  earnest  money.  In  the  absence 
of  a  contrary  agreement  the  earnest  money  cannot  be  retained^ 
if  the  agreement  is  duly  performed,  or  if  damages  for  its  breach 
aie  recovered.  It  must  either  be  accepted  as  part  performance  of 
tlie  agreement,  or  part  payment  of  the  damages,  or  it  must  be 
fetumed.  If  the  agreement  is  rescinded  without  any  default  on 
the  part  of  the  giver,  it  must  be  returned — B.G.B.  337,  338. 

In  the  absence  of  a  contrary  agreement^  earnest  money  \b  not 
in  the  nature  of  forfeit  money  {BeugeUt)^  that  is  to  say,  the 
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aa. 


person  g>^^g  it  cannot  release  himself  from  his  obligation  by 
forfeiting  the  earaest  money — B.G.B.  336  (2)* 

The  expression  '  earnest  money '  has  been  used  for  the  sake  of 
brevity,  but  the  rules  given  above  are  applicable^  whether  mone}" 
or  any  other  object  be  given  iu  earnest  to  bind  the  bargain. 

c.  Lien. 

Ordinary  lien* 

174,  The  expression  Zur tie kbeJial lung srechty  in  the  sense  givel 
to  it  by  the  B.G.B*j  has  a  somewhat  wider  meaning  than  the 
term  '  lien '  by  which  it  is  here  translated.  The  German  rightj 
though  called  a  right  of  retention,  not  only  enables  the  j)erson 
entitled  to  it  to  retain  a  thing  belonging  to  the  debtor,  but  also 
to  refuse  the  performance  of  any  act  which  the  debtor  is  entitled 
to  claim  until  the  debtor  performs  his  own  obligation.  With 
reference  to  reciprocal  agreements  requiring  contemporaneous 
performance^  this  right  is  specially  regulated,  and  has  already 
been  mentioned  (159,  167),  but  the  B.G.B.  confers  the  same 
right  in  a  number  of  cases,  where  no  reciprocal  agreement,  in 
the  technical  sense  of  the  word,  is  in  existence  between  the 
parties— e,  g,  where  mutual  obligations  arise  in  the  case  of  volun- 
tary  services  (301),  or  unjustified  beoefits  (398). 

The  right  of  lien  is  available  :  (1)  in  all  cases  in  which  the 
debtor  has  a  matured  counterclaim  arising  out  of  the  same  legal 
relation  as  his  own  obligation ;  (2)  in  all  cases  in  which  a  person, 
who  is  under  a  duty  to  deliver  an  object  not  obtained  by  him 
by  means  of  an  unlawful  act,  has  at  the  same  time  a  matured 
claim  in  respect  of  any  outlay  incurred  or  damage  suffered  in 
respect  of  such  object  ^— B,G.B.  273. 

The  creditor  may  prevent  the  exercise  of  the  right  of  lien  by 
giving  security  (87),  but  personal  security  may  be  refused.  (As 
to  the  effect  of  the  allegation  of  a  right  of  lien  by  way  of  defence 
to  an  action,  see  B.G.B,  274.) 

hb.  Mercantile  lien. 

Mercantile  lien  is  intended  to  secure  the  claims  of  a  mercantile 

trader  against  another  mercantile  trader,  in  so  far  as  they  arise  from 

transactions  which  are  mercantile  tmnsaetions  on  both  sides  (36). 

It  differs  itom  ordinary  lien  in  the  following  respects  : 

^  See,  for  insUmoei  807  rule  (5),  844  sub  «. 
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(1)  it  consists  exclusively  in  the  right  to  retain  movable  things 
and  n^otiable  ingtrmuents  which  by  \nrtiie  of  any  mercantile 
tnnractioQ  havej  with  the  debtor's  consent^  come  into  the  creditor  s 
pcneMion,  or  under  his  control^  and  does  not  include  the  rig-bt  to 
l€fiiie  the  performance  of  any  obligation,  other  than  the  obliga- 
tioB  to  deliver  such  movable  thin^  or  nepfotiable  instrumentB  ; 

(S)  it  is  available  for  the  purpose  of  securing  claims  not 
connected  with  the  objeetA  which  are  to  be  retained ; 

(5)  in  certain  exceptional  events  it  may  be  exercised  for  the 
upoae  of  Beouring  claims  which  bave  not  as  yet  matured ;  these 
Mdits  are : 

(•)  the  debtor^s  bankniptcy  or  the  suspension  of  payment 
^«n  bis  part ; 

(*)  the  fruitlessnese  of  any  execution  proceedings  for  the 
Lfoooireiy  of  a  judgment  debt; 

(4)  it  is  not  merely  a  passive  right ;  it  enables  the  creditor  to 
deal  with  the  thing*  retained  by  him  in  the  same  manner  as  if 

i  tKey  had  been  pledged  to  him  (402,  403); 

(5)  it  is  available^  not  only  against  the  debtor  but  also  against 
any  per^n  who  acquires  the  ownership  of  the  retained  objects. 
while  they  are  in  the  creditor's  jKJssession ; 

(6)  the  right  may  be  excluded  by  a  direction  given  by  the 
.  del)tor  at  the  time  of  the  delivery  of  an  object  or  by  an  under- 
taking on  the  creditor's  part,  but  if  any  of  the  events  mentioned 
smb  (8)  has  occurredj  and  was  unknown  to  the  creditor  at  the 
time  of  the  delivery^  or  of  the  undertaking,  the  direction  or 
undertaking  may  be  disregarded  * — ^H.G.B.  369-371 — as  to 
ILG.B.  369  (2)  see  B.G.B.  986  (2), 

^  The  ordinftry  Hen  of  Oermaii  law  correepotidB  inaoerUin  measure  to  the 

pftrttcQlar  lien  of  EnglJah  law,  which  is  a  right  to  retain  goods  belonging  to 

llie  debtor  in  respect  of  a  claim  relating  to  such  goods  ;  the  mercantile  lien 

of  German  law  corresponds  in  a  certain  measure  to  the  general  lien  of  English 

law,  which  is  a  right  to  retain  certain  kinds  of  property  as  security  for  the 

general  balance  of  the  account,    A  particular  Hen  exists  in  favour  of  persons 

who  haire  expended  labour  or  skill  on  goods  or  who  are  under  a  legal  obUga- 

tion  to  receiTo  goods  or  under  special  statutory  rulea  (e.  g.  innkeeper's  lien^ 

impaid  seller's  lien) ;  a  general  lien  exists  in  favour  of  bankers,  brokers, 

^tors,  and  solicitora.     Neither  kind  of  lien  as  a  general  rule  confers  a  right 

Lof  realization  (see,  howeTer,  Innkeepers  Act  1878  a,  1,  Railway  Glauses  Con- 

laotidation  Act  1845  s.  1^,  Sale  of  Goods  Act  1893  s.  48).    Both  kinds  of  lien 

i  may  he  oonferred  by  spaeial  agreement  between  the  parties.     It  will  be  seen 

that  neither  of  them  is  as  extensively  available  as  the  corresponding  riglit 

eottferred  by  German  law. 


CHAPTER  VH:    TRANSFER  OP  RIGHTS 
AND  DUTIES 

1.  ASSIGNMBNT  OF  RiOHTS 

a.    Historioal  Statement. 

176.  RoiiAK  law^  like  Germanic  law  and  the  older 
law^  did  not  on  principle  allow  rights  to  be  assigned,  bat  i 
all  systems  numerous  exceptions  became  gradually  engrafted  i 
the  general  rule,   more  particularly  with  reference  to 
embodied  in  negotiable  instruments^  and  even  apart  from  i 
special  cases  the  tendency  to  modify  or  depart  from  the  j 
rule  became  more  marked  as  time  went  on. 

In  England  the  rules  of  equity^  and  the  provisions  of  i 
Judicature  Act^  have  had  the  effect  of  practically  abrogating  ( 
rule^  and  a  similar  development  has  taken  place  in  Gennauf  ■ '  . 
Modem  German  law  recognizes  the  right  to  assign  obligaixi^^ 
and  other  rights  to  the  fuUest  extent. 

b.  Bnles  as  to  Mode  and  Ef^t  of  Assignment 

176.  The  following  rules  are  primarily  applicable  to 
ments  of  obligatory  rights^  but  in  so  far  as  the  nature  of 
case  admits,  and  no  express  rule  of  law  excludes  their  af^lks 
ability,  they  also  apply  to  assignments  of  other  rights^  and  b^> 
transfers  of  rights  effected  by  rule  of  law  (see,  for  instances,  Vt^ 
sub  (4),  274,  417  sub  (2))— B.G.B.  412,  418. 

(1)   WAat  classes  of  rights  can  be  assigned. 

A  right  belonging  to  any  of  the  following  classes  cannot  19^ 
assigpied : 

{a)  a  right  which  is  exempt  from  attachment  by  a  judgmcK^^ 
creditor  (e.g.  a  claim  for  wages,  a  claim  for  maintenance^  ^^ 
officer's  claim  for  pay  or  pension  up  to  a  certain  limit,  a  elai0> 
against  a  public  sick  fund,  or  similar  public  fund  created  ondef 
the  laws  as  to  compulsory  insurance,  &c.,  see  C.P.O.  860) ; 
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0)  II  right  which  by  agreement  between  the  debtor  aad 
creditor  is  declAred  to  h^  incapable  of  assignment ; 

(c)  an  obligatory  right  which  would  alter  in  character  if 
it  Wii  exercisable  by  any  person  other  than  the  original 
creditor-/ 

All  other  rights^  present  or  future,^  may  be  validly  assigned. 

(2)  Farm  of  os^igntnenL 

VtAm  English  kw,  in  so  far  as  it  depends  on  Jndicatnre 
1878  8.  25  (6)^  the  assignment  of  a  chose  in  action  must 
in  writing.  Under  German  law  no  writing  is  required, 
oxetpt  in  the  case  of  the  transfer  of  a  mortgage  debt^  which  must 
\m  effected  in  the  manner  mentioned  below  (3&0). 

Notwithstanding  the  validity  of  an  informal  assignment,  the 
a«t^or  is  bound  at  any  time  at  the  request  and  cost  of  the 
aMJgOiGe  to  deliver  to  the  latter  a  publicly  certified  written 
aMgnment— B.G.B.  403. 

Tbe  technical  expreesion  used  by  the  B.G.B.  for  the  assign- 
ment of  a  right  is  AHretuHfft  but  the  older  expression  Cession 
m  MtSU  frequently  used  in  textbooks  and  legal  documents. 

(3)  Notice  cf  a99ignmenL 

Under  English  law  an  assignment  is  not  fully  effective  until 
Dotioe  is  given  to  the  debtor;  no  similar  rule  exists  in  German 
law.  The  assignment  is  complete  as  soon  as  the  agreement 
between  the  assignor  and  the  assignee  is  complete^  and  in  case  of 
a  conflict  between  several  assignees  the  priorities  depend  entirely 
on  the  order  of  the  dates  of  the  several  assignments — B.G.B.  398. 
The  debtor  is,  however,  as  between  himself  and  an  assigneOi 
duly  discharged  by  payment  to,  or  performance  for  the  benefit 
of  the  assignor,  if  at  the  time  of  the  payment  or  performance 
He  was  not  aware  of  the  assignment ;  the  assignee  is  also  bound 
by  any  arrangement  made  between  the  debtor  and  the  assignor, 


*  Tlie  ni^oritj  of  omaea  which  serve  bs  inustraiioDa  of  this  rule  are  speeiallj 
provided  for,  am,  for  instaooe,  198  tub  ▲  rale  (1),  210  rule  (6),  221, 231  rule  (2>p 
SSI,  SSS,  isa 

'  Th««  doubt  prerioaalj  existing  as  to  the  possibilitj  of  assigDing  future 
debts,  has  now  been  removed— See  R.Q.  voL  65  p.  3S4 ;  as  to  the  English 
mle  on  this  subject  see  Toilby  xu  Official  Reoeiver  IS  A.  C.  538. 
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or  by  any  judgment  obtained  by  the  assignor  ag^ainst  the  debtoi 
unless  the  latter  at  the  date  of  the  arrangementj  or  of  the  instil 
tioQ  of  the  action^  was  aware  of  the  assignment — B.G.fi.  407, 
408.  On  the  other  hand,  a  creditor  who  has  given  notice 
assignment  to  the  debtor  cannot,  as  between  himself 
debtor^  deny  the  existence  or  the  operativeness  of  the  assigBK 
ment,  and  he  cannot  withdraw  the  notice^  except  with  the  coIwa^ 
rence  of  the  person  named  therein  as  the  assignee — B.G,B 
A  debtor  who  has  not  received  a  written  notice  of  the 
ment  from  the  assignor  may  make  his  performance  for  the  hei 
of  the  assignee  dependent  upon  the  production  of  a  written 
ment  signed  by  the  assignor.  This  must,  in  the  csase  of 
assignment  of  the  assignable  part  of  the  salary  or  pension 
a  military  or  civil  official,  be  publicly  certified — B.G.B.  410j 

(4)  Effect  of  mHgnment  on  securUie*^ 

All  securities  for  a  debt^  and  all  rights  of  priority  to  whififr 
the  assignor  is  entitled,  pass  to  the  assignee  by  virtue  of  tke 
assignment  of  the  debt,  unless  expressly  excluded  from  the  assign^ 
ment    In  the  case  of  the  transfer   of  a  mortgage  debt,  tb 
transfer  of  the  security  cannot  be  excluded — B.G.B.  401,  USS 
(but  see  B.G.B.  1190(4)). 

(5)  Dttiies  <f  (utiffuor. 

The  assignor  is  bound  to  furnish  to  the  assignee  all  infonoft- 
tion  required  for  the  enforcement  of  the  right  assigned  to  tbi 
latter^  and  to  deliver  to  him  any  documents  in  his  posseaooft 
which  help  to  establish  the  claim — B.G.B,  402. 

(6)  Defences  open  to  debtor. 

The  debtor  is  entitled  to  avail  himself  of  all  defences  andiD 
rights  of  set-ofE  against  the  assignee,  which  he  could  have  wrf 
against  the  assignor  at  the  time  of  the  assignment ;  but  a  ckim 
against  the  assignor  acquired  by  the  debtor  after  the  receipt  of 
the  notice  of  the  assignment,  or  falling  due  after  the  receipt 
of  the  notice  of  assignment,  and  after  the  maturity  of  the 
assigned  debt,  cannot  be  set  off  against  the  assignee — B.G.B- 
404,406. 
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e.   Negotiable  Inslxumeiitfi. 

aa.   Generally. 

177»  Special  rules  are  applicable  to  the  assignment  of  rights 
embodied  in  negotiable  insinimeDts,  A  negotiable  instrument 
is  a  document  the  lawful  holder  of  which  is  entitled,  as  such^  to 
claim  tbe  performance  of  the  obligations  referred  to  therein,  and 
which^  npon  the  performance  of  such  obligations,  must  be  handed 
Hirer  to  the  party  performing  them~B.G,B,  797 ;  H,G.B.  364 
(S);  W.0.89. 

(1)  Klndi  cf  flghU  which  may  be  embodied  in  negotiable 
ifutrumenU* 
The  moet  important  negotiable  instruments  (bills  of  exchange^ 
ehe«jae8,  bank  notes^  obligations  to  bearer^  &c.)  embody  obli- 
gatory rights^  but  under  German  law  many  instruments  with  all 
the  characteristics  of  negotiability  embody  real  rights — 30& — (e.g. 
bilfe  of  lading,  certificates  of  charge  issued  to  bearer  (374),  Sec.), 

(2)  Clauijicaii^m  of  negotiable  initrumenis. 
Negotiable  instruments  are  under  German  law  divided  into 

two  classes: 

(a)  instruments  passing  by  endorsement;  {b)  instruments  to 

bearer;  the  special  characteristics  of  each  class  are  referred  to 

Wow  (178,  179). 

(8)  Consequences  of  lose  and  defacement  of  a  negotiable 
instrutnent. 
If  a  negotiable  instrument  is  lost  or  defaced^  an  order  may 
generally  be  obtained  declaring  the  instrument  to  be  inoperative 
(Krq/ihierilarung,  amortization),  and  after  the  issue  of  such  an 
Older  the  person  entitled  to  the  instrument  may,  subject  to  the 
regulations  applicable  to  the  particular  case,  enforce  the  rights 
embodied  therein  without  the  production  or  delivery  of  a  docu* 
ment  or  obtain  a  fresh  copy  thereof  (see,  for  instance,  B.G.B.  798- 
800;  H.aB.  365  (2) ;  W.O.  73), 

(4)  Uffect  of  assignmetU  on  debto/s  defences  and  rights 
of  set-off. 
The   transferee   of   a   negotiable  instrument  is  in  a   much 
better  jiosition  than  an  ordinary  assignee  of  a  claim.     While  the 
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latter  must  submit  to  all  the  defences  and  rights  of  set-off  aTiJ 
able  against  the  assignor  (see  176  sub  (6)),  the  transferee  of  i 
negotiable  mstniment,  if  in  the  position  of  a  lawful  holder,  m 
only  be  met  by  the  following  defences : 

(1)  defences  arising  from  the  invalidity  of  the  debtor's  dad*- 
ration  expressed  on  the  face  of  the  instrument  (e.  g,  want  ( 
autbority  of  the  person  who  signed  the  debtor's  name  on 
instramentj  incapacity,  &c.); 

(2)  defences  arising  from  the  tenor  of  the  instrument  (b| 
formal  defects) ; 

(3)  defences   available    as   between  the   transferee  and  i 
debtor  (e.  g.  a  right  of  set-off  operating  between  such  ' 
and  the  debtor)— B.G.B,  796 ;  H.aB^  364  (2) ;  W-O.  82. 

(5)   W/ial  constitutes  a  lawful  holder. 

The  indorsee  of  an  instrument  to  order^  in  the  absence  of  J 
or  gross  negligence,  is  a  lawful  holder  if  there  is  a  cent 
chain  of  indorsements  down  to  the  one  under  which  he  hoU 
(even  if  any  indorsement  constituting  a  link  in  the  chaio  i 
forged)  ;  the  possessor  of  an  instrument  to  bearer  is,  as  between  I 
himself  aod  the  debtor,  deemed  to  be  the  lawful  holder,  btit  flf 
his  possession  is  unlawful  (311  sub  (4) ),  the  person  entitled  to 
possession  can  recover  the  instrument — B.G.B*  793,  1007  (1,  *i : 
H.G.B.  365  (1) ;  W.O.  36,  74. 

(6)  Compamtm  of  German  and  English  rides. 

Under  EngUsh  law  certain  documents  which,  under  Gcnoia 
law,  possess  the  characteristics  of  negotiability  (e,g,  billt  of 
lading,  dock  warrants,  &c.),  are  not  deemed  negotiable  initin* 
ments  in  the  full  sense  of  the  word,  but  by  virtue  ol  the  pro* 
visions  of  the  Factors  Act  1889  ss.  2,  9,  some  of  the  pn&ctical 
consequences  of  negotiability  are  attached  to  them.  EngM 
law  has  only  gradually  recognized  the  negotiability  of  instfo- 
ments  to  bearer,  but  as  regards  Government  Bonds,  which  *re 
treated  as  negotiable  by  the  custom  of  the  Stock  Exchangta  awl 
debentures  of  companies,  it  is  now  fully  established  (BeeJiaftO** 
land,  &c.  Co.  r.  London  Trading  Bank  (1898)  2  Q-B.  65B; 
Edelstein  r.  Schuler  (1902)  2  K.  B,  144).  One  imporfant  (li^ 
tinction  between  German  and  EngHsh  law  is  to  be  found  in  tte 
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fact  that^  according  to  English  law,  the  holder  does  not  acquire 
the  full  rights  of  a  lawful  holder  unless  he  is  a  holder  for  value. 
In  German  law  this  requirement  does  not  exist,  A  person  who 
in  good  &uth  acquires  a  negotiable  instrument  by  way  of  gift^ 
has  the  aatne  rights  thereunder  as  a  purchaser  for  value.  The 
rule  of  English  Uw  under  which  the  negotiability  of  a  cheque 
mqr  be  festricted  by  the  holder  for  the  time  being  (see  Bills  of 
Exchange  Act  1882  s.  81)  does  not  exist  in  Oerman  law.- 

bb,   Ntgoiiabie  iitsirumi^nU  paanng  by  indornemenL 

17ft.  The  following  classes  of  instruments  pass  by  indorsement : 

(1)  bills  of  exchange  and  promissory  notes  -  W.O.  36,  98 ; 

(2)  any  written  order  or  promise  by  which  a  mercantile  trader 
is  requested  or  undertakes  to  pay  or  deliver  to  the  order  of 
another  a  sum  of  money  or  a  negotiable  instrument  or  a  fungible 
tiuiig,  provided  that  such  payment  or  delivery  is  not  made  de- 
pendent on  some  counter-performance  on  the  part  of  the  holder 
— H.G.B,  363  (l);i 

(8)  bills  of  lading,  carriers*  receipts,  warehousing  receipts  issued 
by  any  undertaking  liceJised  for  that  purpose,  bottomry  bonds, 
polieies  against  risks  of  carriage  by  land  or  sea  if  issued  to  order 
— aO.B.363(2); 

(4)  sliare  certificates  registered  in  the  holder ^s  name — 
H.G.B.  222  {Zy 

The  indorsement  of  a  negotiable  instrument,  if  accompanit^d 
by  its  delivery  to  the  indorsee,  has  the  effect  of  transferring  all 
rights  conferred  by  the  instrument  from  the  indorser  to  the 
indorsee^  and  the  debtfjr  \b  not  bound  to  perform  his  obligation 
nalees  the  instrument,  duly  receipted  by  the  last  indorsee^  is 
buukd  to  him— H.G.B.  864  (1,  3), 

The  rules  of  bill  of  exchange  law  2&  to  the  form  of  indorse- 
ment (280),  the  holder's  title,  and  other  similar  matters  apply 
to  all  negotiable  instruments  which  pass  by  indorsement^ — 
H.G.B.  222  (3),  365  (2), 


'  The  instnunenU  of  the  seoond  cliiss  include  cheque  (which,  aeoording 
toGermAn  Uw,  Are  not  deemed  bills  of  exchange),  and  deliverj  cfders  for  goods 
of  a  foogibb  (73)  kind.  The  law  as  to  oheqoes  in  Germany  is  still  regulated 
bj  Siate  legialation, 

*  The  law  reqniree  that  the  title  to  such  oertificatea  muat  paaa  by  Lndono- 
tnant  of  bilL 
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cc.   Indruments  to  bearer* 

170.  The  followmg  classes  of  inBtruments  to  bearer  are  recog- 
nized by  German  law : 

(1)  obligations  to  bearer  {Schuidverichreihungeu  auf  den  Inhaler) 
(279) ;  (2)  share  certificates  issued  to  bearer— H.G.B.  179,  183. 

An  obligation  to  bearer  is  a  promise  contained  in  a  written 
instrument  to  make  a  pajmaent  or  to  perform  an  act  for  the  benefit 
of  the  bearer  of  the  instrument— B,G.B.  793  (1)*^  An  obliga- 
tion of  this  kind  which  promises  the  payment  of  a  sum  certain 
in  money,  if  issued  in  Germany  without  government  permission 
by  any  person  or  corporation  other  than  the  fiscal  authorities 
of  the  German  Empire,  or  of  a  German  State,  is  invalid— 
B.aB,  795. 

An  obligation  to  bearer  may  have  interest  warrants  (coupons) 
annexed  to  it,  as  to  which  special  rules  are  laid  down  by  B.G.B* 
803-805  ;  it  can  be  converted  by  the  debtor  into  an  obligation 
for  the  benefit  of  a  named  person  if  the  holder  requires  this  to 
he  done,  but  the  debtor  is  under  no  obligation  to  effect  this  con- 
vei-sion— B.G.B.  806, 

Tickets  of  admission  to  entertainments,  or  similar  documents 
which  confer  rights  on  the  holder  without  mentioning  his  name^ 
are  not  instrmnents  to  bearer  in  the  technics  sense  of  the  word ; 
but  if  it  appears  from  the  circumstances  that  it  was  the  inten- 
tion of  the  person  issuing  any  such  document  to  promise  the  per- 
formance mentioned  therein  to  any  bearer  thereof,"^  the  rules 
as  to  negotiabihty,  &c.,  applicable  to  an  instrument  to  bearer 
apply  to  such  a  document — B,G.B.  807. 

A  document  issued  for  the  benefit  of  a  named  person  '  or  bearer  * 
is^  under  the  rules  of  English  law,  deemed  a  document  to  bearer 
(see  the  note  to  Bills  of  Exchange  Act  1882  s.  8  (3)  in  Chalmers* 
edition) ;  under  German  law,  on  the  other  hand,  such  a  document 
is  not  deemed  an  instrument  to  bearer  or  even  a  negotiable  instru- 
ment ;  the  alternative  is  regarded  as  having  been  put  in  for  the 
benefit  of  the  debtor,  and  though  he  is  duly  discharged  by  pay* 


*  Bank  not^  f&ll  within  the   deEmtion  but  are  regulated  by  special 
leglalation. 

'  In  the  case  of  railway  tioketa^ 
excluded;  ihooi^  they  mentioti  uo 
actual  purchaser. 


transferability  is  generally  eiipretaly 
nami)  they  are  ooly  availahle  for  the 
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meant  ar  delivery  to  the  bearer,  the  holder  is  not  entitled  to  claim 
performance  of  the  obligation  embodied  by  the  instrument  anlees 
the  ni^bt  to  claim  such  performance  has  been  validly  assigned  to 
him  ici^inling  to  the  general  rules  as  to  the  assignment  of 
obligatory  rights  (176).^ 


2.  Transfer  of  Liability 

IMk  Under  English  law^  as  under  Roman  law^  the  assump- 
tmi  of  the  burden  of  an  obligation  by  a  new^  debtor  in  the  place 
of  the  original  debtor  is  looked  upon  as  the  creation  of  an  entirely 
new  obligation ;  according  to  thifi  view  the  creditor^  whose  as&ent 
mvmt  of  course  be  given,  agrees  to  accept  the  benefit  of  a  newly 
crested  claim  in  satisfaction  of  the  old  claim,  and  thereby  joins 
hi  a  trunsaction  having  the  character  of  a  ^  novation '. 

The  new  German  law,  on  the  other  hand,  following  Germanic 
tnditionS)  regards  the  transfer  of  a  liability  in  the  same  way  as 
tlie  SB8ignment  of  a  claim^  subject  to  the  requirement  of  the 
creditor'fi  assent*  The  new  debtor  is  deemed  to  take  over  the  old 
obligation,  and  this  transaction  which  is  called  the  'assumption 
of  an  obligation  '  (Sckuldubcrnahme)  is  governed  by  the  following 

(1)  if  the  agreement  is  made  between  the  new  debtor  and  the 
crediU^r  it  becomes  immediately  operative — B.G.B.  414; 

(2)  if  the  agreement  is  made  between  the  original  debtor  and  the 
Benr  debtor,  it  must  be  ratified  by  the  creditor  in  accordance  with 
llie  ordinary  rules  as  to  ratification  (ISO) ;  the  ratification  is 
tDopermtive  if  made  before  notice  of  the  agreement  is  actually 
reoeiTed  dther  from  the  original  or  the  new  debtor,  and  if  such 
notice  specifies  a  period  of  time  within  which  the  ratification 
must  be  made,  it  is  deemed  to  be  refused  unless  communicated 
to  the  new  or  to  the  original  debtor  within  the  specified  period  i  ^ 

*  l!h»  debtor  may,  u  in  the  case  of  a  negotUbk  izuitnmieiit,  raftiae  to  pay 
or  d^Uver  except  against  deliyery  of  the  document*  The  document  if  lout  or 
deatrojed  may  be  declared  inoperative  lUlce  a  Degotiable  inatrnment, 

*  Where  the  purchaser  of  mortgaged  property  agrees  with  the  Tender  to 
aanime  the  personal  liability  for  the  mortgage  debt,  the  rule  la  modified  in 
the  folio wiDg  manner  :  the  notice  mu^  be  given  by  the  vendori  and  cannot 
be  effectively  given  before  the  purchaser  is  regiatered  as  owner  of  the  property ; 
the  mortgagee  la  deemed  to  have  accepted  the  substitution  of  the  purchaser's 

r  the  Tender's  liability,  unleea  he  notifies  hit  refusal  within  a  period  of  six 
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the  parties  may  at  any  time  before  the  ratification  or  repudiation 
of  the  agreement  on  the  creditor's  part,  modify  or  rescind  it ; 
subject  to  this  provision  and  to  any  stipulation  to  the  contrary, 
the  new  debtor  is  as  between  bimseif  and  the  original  debtor, 
bound  to  satisfy  the  obligation  while  the  ratification  is  being 
awaited,  and  also  after  its  refusal — B.G,B.  415  ; 

(3)  after  tbe  assumption  of  the  obligation  by  the  new  debtor^ 
he  may  avail  bimseif  uf  the  same  defences  as  the  original  debtor, 
but  he  is  not  entitled  to  avail  himself  of  any  right  of  set-ofE  to 
which  the  original  debtor  would  have  been  entitled^ — ^B.G.B* 
417(1); 

(4)  a  creditor  who  authorizes  the  transfer  of  the  liability 
for  a  debt  can  no  longer  avail  himself  of  the  previously  existing 
securities  for  such  debt,  unless  the  person  who  gave  the  security 
(e*g,  a  surety  or  a  person  who  has  charged  or  pledged  any 
object  afi  securityj  authorizes  the  assumption  of  the  obligation  by 
the  new  debtor— B.G.B.  418  ; 

(5)  where  a  person  by  agreement  takes  over  the  whole  of 
another  person's  property,^  he  becomes  liable  jointly  with  the 
transferor  of  the  property  for  the  whole  of  the  debts  of  the  latter, 
but  only  to  the  extent  of  the  value  of  the  property  and  of  tlie 
rights  conferred  upon  him  by  such  agreement ;  tbe  liability  of 
the  assignee  cannot  in  such  a  case  be  excluded  by  agreement 
between  him  and  the  assignor — B*G.B,  419  ; 

(6)  where  a  mercantile  business  undertaking  acquired  by  act 
inter  viva  (purchase,  gift,  partition,  &c.)  is  continued  under 
the  old  firm  name  (with  or  without  an  indication  as  to  the  new 
owner  being  a  successor  of  the  former  owner)  the  new  owner  of 
such  undertaking  becomes  liable  for  all  the  obligations  incurred 
by  the  former  owner  in  connexion  with  the  conduct  of  the  buai- 

moDtlui  from  Uie  receipt  of  the  notice.  Tho  purchaser  maj  compel  the 
vendor  to  give  the  requLred  notice,  and  the  vendor  in  bound  to  inform  the 
purchaser  of  the  result  of  the  notice  a^  rood  as  snch  result  is  aacertained — 
B.O.B*  416.  (Under  English  law  the  vendor  remains  liable,  unless  exproealj 
released  hj  tho  mortgagee  ;  in  Euch  a  caae  the  purchaser  usually  indemnifieB 
tho  vendor  agaiiiat  hia  liability.) 

'  An  inaianoe  of  such  an  agr<?emeut  occurs  where  a  father  tranafera  Ida 
property  to  hia  children  in  consideration  of  an  aainuity  charged  on  the  im- 
moyahlea  {AUmiail),  Where  the  property  ia  tranaferred  aa  a  whole^  the  fact 
that  aonne  objecta  ar^  excepted  from  the  tranafer  ia  not  material — ItQ.  vol. 
S4p.2ea. 
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ness ;  any  agreement  to  the  contrary  is  inoperative  as  against 
a  third  party  to  whom  such  agreement  is  not  communicated, 
unlen  it  is  registered  in  the  commercial  register  and  published 
in  the  prescribed  manner ;  where  the  old  firm  name  is  dropped^ 
the  new  owner  of  a  business  undertaking  is  not  liable  for  the 
obligations  of  the  former  owner^  unless  a  public  announcement 
in  the  usual  form  is  made  as  to  the  liabilities  having  been  taken 
over,  or  unless  there  is  some  other  special  ground  imposing 
such  liability  on  the  new  owner  * — H.G.B.  25. 

*  As  to  the  period  of  presoription  see  H.O.B.  26. 
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tlie  parties  may  at  any  time  before  the  ratification  or  repadiation 
of  the  agreement  on  the  ereditor^s  part,  modify  or  rescind  it; 
subject  to  this  provision  and  to  any  stipulation  to  the  contrary, 
the  new  debtor  is  as  between  himself  and  the  original  debtor, 
boimd  to  satisfy  the  obligation  while  the  ratification  is  being 
awaited,  and  also  after  its  refusal — B.G.B*  416  ; 

(S)  after  the  assumption  of  the  obligation  by  the  new  debtor, 
he  may  avail  himself  of  the  same  defences  as  the  original  debtor, 
but  he  is  not  entitled  to  avail  himself  of  any  right  of  set-off  to 
which  the  original  debtor  would  have  been  entitled^ — B.G.B. 
417(1); 

(4)  a  creditor  who  authorizes  the  transfer  of  the  liability 
for  a  debt  can  no  longer  avail  himself  of  the  previously  existing 
securities  for  such  debt,  unless  the  person  who  gave  the  security 
(e.  g.  a  surety  or  a  person  who  has  charged  or  pledged  any 
object  as  security)  authorizes  the  assumption  of  the  obligation  by 
the  new  debtor — B»G.B.  418; 

(5)  where  a  person  by  agreement  takes  over  the  whole  of 
another  person^s  property,^  he  becomes  liable  jointly  with  the 
transferor  of  the  property  for  the  whole  of  the  debts  of  the  latter, 
but  only  to  the  extent  of  the  value  of  the  property  and  of  the 
rights  conferred  upon  him  by  such  agreement ;  the  liability  of 
the  assignee  cannot  in  such  a  case  be  excluded  by  agreement 
between  him  and  the  assignor — B*G.B.  419 ; 

(6)  where  a  mercantile  business  undertaking  acquired  by  act 
inter  vivo^  (purchase,  gift,  partition,  &c.)  is  continued  under 
the  old  firm  name  (with  or  without  an  indication  as  to  the  new 
owner  being  a  successor  of  the  former  owner)  the  new  owner  of 
such  undertaking  becomes  liable  for  all  the  obligations  incurred 
by  the  former  owner  in  connexion  with  the  conduct  of  the  busi- 

months  from  the  receipt  of  the  notice.  The  purchaser  may  compel  the 
Yoiidoir  to  give  the  required  noticep  and  the  vendor  la  bound  to  inform  th<^ 
pt)n:hA4«r  of  the  result  of  the  notice  as  noon  as  such  result  Is  AMertaised — 
B.G.B.  416.  (Under  English  law  the  vendor  remains  liable^  unless  expfossly 
released  hj  the  mortgagee  ;  in  such  a  case  the  purchaser  uaually  indemnifles 
the  T€kndor  against  hia  liability.) 

*  Aa  iDstsnoe  of  auch  an  agreement  occurs  wh«re  a  father  transfers  his 
property  to  his  children  in  consideration  of  an  annuity  chained  on  the  im- 
movables {AUtntoil).  Where  the  property  is  transferred  as  a  vrholei  the  fact 
that  some  objects  are  excepted  from  the  transfer  ia  not  material — R.6.  voL 
24  p.  £150. 
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ness ;  any  agreement  to  the  contrary  is  inoperative  as  against 
a  third  party  to  whom  such  agreement  is  not  communicated, 
unlen  it  is  registered  in  the  commercial  register  and  published 
in  the  prescribed  manner ;  where  the  old  firm  name  is  dropped^ 
the  new  owner  of  a  business  undertaking  is  not  liable  for  the 
obligations  of  the  former  owner^  unless  a  public  announcement 
in  the  usual  form  is  made  as  to  the  liabilities  having  been  taken 
over,  or  unless  there  is  some  other  special  ground  imposing 
such  liability  on  the  new  owner  * — H.G.B.  25. 

'  As  to  the  period  of  prescription  see  H.O.B.  26. 


CHAPTER  VIH:    JOINT  LIABILITIES  AND 
JOmT  RIGHTS 

1.  HisTOEiCAL  Statement 

181.  The  mach  discussed  and  somewhat  obscare  distandkt 
existing  in  Roman  law  between  debtors  who  are  under  a  'connl' 
obligation  and  debtors  who  are  under  a  'solidary'  obligiiaoii 
corresponds  in  a  certain  manner  to  the  English  distinction  betwMi 
^  joint  debtors  *  and  debtors  who  are  liable '  jointly  and  severally'. 
In  the  later  stages  of  both  systems  the  distinction  has  lo8t  it 
importance  (as  to  English  law  see  R.S«C.,  Order  16^  rule  ll)j  W 
according  to  English  law  there  is  still  the  important  di&n 
that— except  in  the  case  of  a  partnership  liability  (as  to  wtiA 
see  Kendall  r.  Hamilton  4  A.  C.  504 ;  Partnership  Act  1890 
s.  9) — the  liability  of  one  of  several  joint  debtors  on  his  deifli 
becomes  discharged  ipso  faeto^  while  the  obligation  of  one  ol 
several  persons  liable  jointly  and  severally  is  binding  on  hit 
estate. 

Under  Roman  law  there  was  also  a  distinction  between  'o(x<- 
reality  ^  and  'solidarity'  on  the  creditors'  side,  which,  however^ 
does  not  correspond  with  the  English  distinction  between  righti 
held  '  jointly'  and  rights  held  by  several  persons  as  'tenants  in 
common '. 

Modem  Oerman  law  has  not  retained  the  distinction  between 
correality  and  solidarity,  either  on  the  passive  or  on  the  actiie 
side ;  there  is  only  one  class  of  joint  liabilities,  while  joint  righti} 
as  shown  below,  are  divided  into  two  classes,  but  the  present 
classification  has  nothing  in  common  with  the  classification  ol 
Roman  law. 

The  B.G.B.  defines  joint  debtors  {GeMmUchuldner)  as  personfl 
'  whose  liability  to  perform  an  obligation  is  such  that  each  of 
them  is  bound  to  perform  the  whole  obligation,  while  the  creditor 
is  not  entitled  to  claim  more  than  one  performance  of  the  obliga- 
tion ' — B.G.B.  421 ;  in  a  corresponding  way  joint  creditors 
{Gesamtgldubiger)  are  defijied  as  persons  'whose  right  to  claim 
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^tlie  performance  of  an  obligation  is  guch,  that  each  of  them 
is  entitled  to  claim  the  whole  perfonnanee,  whilst  the  debtor 

I  caimot  be  called  upon  to  perform  his  obligation  more  than  once ' 
— B.O.B.  428, 

2.  Joint  Liability 

(1)  Presumption  as  t-o  Joint  liability ^ 

182.  Wbere  several  persons  are  liable  for  the  performance  of 
one  obligation,  they  may  he  liable  jointly  ^  in  accordance  with 
the  definition  given  above  (IBl)^  or  each  may  be  liable  in  respect 
of  part  of  the  obligation  only. 

The  question^  which  of  the  two  kinds  of  liabilities  is  intended 
is  determined  by  the  following  rules,  which  apply  in  the  absence 
'  of  an  agreement  between  the  parties^  or  of  a  special  rule  of 
law  ^  providing  otherwise  : 

(1)  where  the  obligation  is  indivisible^  the  debtors  are  liable 
jointly— B,G.B.  431 ; 

(2)  where  the  obligation  is  divisible  the  debtors  are  liable 
jointly,  if  they  have  undertaken  a  liability  by  the  same  agree- 
ment—B.G.B.  427; 

(8)  where  an  obligation  is  divisible  in  any  case  which  does  not 
kcoine  under  rule  (2)^  the  debtors  are  liable  in  equal  shares — 
^B.GB.  420. 

(2)  Special  rules  as  to  partnership  liatnlify. 

Under  English  law  partners  are  jointly  liable  for  the  partner- 
ship debts  (subject  to  the  exceptional  provision  as  to  the  estates 
d  deoeased  partners^  noted  above)*  Under  German  law  a  mer- 
cantile partnership  firm  is^  like  a  Scotch  firm,  liable  as  a  firm  for 
the  partnership  debts  (see  above  68  and  H.G.B.  124) ;  in  addi- 
tion to  this  the  partners  are  jointly  liable  for  such   debts — 

*  The  ezpressiozi  'joiBt  liabUity*  will  in  the  farther  ooorae  of  this  treatise 
bs  OMd  as  the  equiyalent  of  the  liabiUty  arising  under  a  OtgawU^ehuidfmrkiUtnitaf 

,  according  to  the  UHual  English  terminology,  would  bd  deaeribad  aa  a 
^JQiAt  and  mwenX  liability  V 

f  For  eccaznplea  of  such  rales  aee  275,  295. 

'  Afl  to  the  meaning  of  the  term  '  indiTiaible  ^  see  157  note  1. 

*  This  maj  occur  in  a  case  where  a  perton  haa  claim*  against  several 
personal  in  respect  of  Toluntary  nervioea  performed  for  their  benefit  (8OI3,  or 
in  any  case  in  which  an  obligation  ia  imposed  by  the  surrounding  clrcum* 
■Umm(»7). 
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H.G-B,  12B.     The  partners,  arCj  as  it  were,  joint  sureties  tor 
partnership.      In  the  case  of  a  non-mercantile  partnership 
partnership  as  such  cannot  incur  any  liabilities,  but  where 
contractual  liabilities  are  incurred  by  the  partners,  or  by  a 
authorized  to  act  on  their  behalf  (67"),  they  are  liable  joiiiq| 
under  the   rule   mentioned   above  as  to   contractual  liabili 
incurred  by  several  persons  acting  together. 

(3)  LiahilUy  as  between  joint  debtors  and  ereiiiiar. 

Where  the  liability  is  a  Joint  liability  under  the  rules  ststei^ 
above,  the  creditor  may  claim   performance  from  each  of  tbH 


Until  the  complete  perfoni»^ 
joint  debtors   remain  liable — :_ 


joint  debtors  wholly  or  in  part, 
ance  of  the  obligation  all  the 
B.G.B.  421. 

After  the  death  of  one  of  the  joint  debtors   the  qi 
whether  his  estate  remains  Hable  is  determined  by  the  same  nil»' 
as  if  the  liability  had  been  exclusively  his  own.* 

Illustration :  If  two  artists  enter  into  a  joint  agreement  tn 
produce  a  painting  or  a  work  of  sculpture,  the  liability  is  a  joint 
one ;  but  in  the  event  of  the  death  of  one  of  the  artist?  Mm 
the  time  fixed  for  performance,  his  estate  is  not  liable  in  datnign 
for  the  breach  of  the  obligation. 

As  regards  the  effect  of  the  extinction  of  the  liability  of  one 
of  the  joint  debtors  the  following  rules  apply ; 

(a)  performance  by  one  of  the  joint  debtors  of  the  obligation, 
either  according  to  its  original  tenor,  or  in  some  other  maniMr 
accepted  by  the  creditor  (163),  or  by  set-off  (165),  or  by  lody- 
ment  with  a  public  authority  (164),  operates  in  favour  of  tin 
other  joint  debtors — ^B,G,B.  422 ; 

(b)  a  release  of  the  debt^  agreed  upon  between  the  creditor 
and  one  of  the  joint  debtors,  releases  the  other  joint  debtors  oulf 
in  60  far  as  it  can  be  shown  that  this  was  the  intention  of  the 
parties  to  the  agreement — B.G.B.  423/ 

(c)  the  creditor's  mora  accijnemfi  upon  the  tender  of  the  per- 
formance by  one  of  the  joint  debtors  operates  in  favoor  of  tk 
other  joint  debtors— B.G.B,  424 ; 

*  As  a  general  rule  an  obligation  is  not  diBth^t^ed  by  the  debtor*!  dtilfeu 
but  when  tbe  obligation  ia  of  a  strictly  pergonal  nature  its  perfomiatic«i  tm 
the  debtor's  death,  ia  rendered  Impoasibli^  by  an  event  for  which  be  i*  oc^ 
reiponaible  ;  bis  estate  is  therefore  discharged  from  liability  (15d). 
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(d)  other  facts  exonerating  one  of  the  debtors,  or  affecting  his 
liAbilitjr,  do  not  exonerate  the  other  joint  debtors,  or  affect  their 
liability ;  a  notice  given  to  one  joint  debtor  does  not  affect  the 
otkens;  iropossibQity  of  performance  (158),  prescription  (132), 
or  iU  intermption  (136),  or  snjgpenRion  (137),  or  the  fact  that 
one  of  the  joint  debtors  acquires  the  creditor's  rights,  whateYer 
its  effect  on  the  obligation  of  the  debtor  whom  it  concerns,  does 
not  alter  the  obligations  of  the  other  joint  debtors — B.G.B.  426# 

Illustrations :  (1)  A  takes  an  assignment  of  a  debt  for  the 
payment  of  which  A  and  B  are  jointly  liable ;  JB  cannot  allege 
that  the  debt  has  become  extinguished  by  merger.  (2)  The 
creditor  takes  proceedings  against  A  for  the  enforcement  of  a 
debt  for  the  payment  of  \yhich  A  and  B  are  jointly  liable ;  he 
sab^e^ently  takes  proceedings  against  By  after  the  period  of 
prescription  has  nm;  the  creditor  cannot  allege  that  the  pre- 
aeription  in  &vour  of  B  was  interrupted  by  the  proceedings 
against  A. 

(4)  Liability  as  between  the  several  joint  debtors. 

Joint  debtors  as  between  themselves,  in  the  absence  of  a  con- 
trary agreement,  are  liable  in  eqtial  shares^;  if  the  contribution 
of  one  of  the  joint  debtors  remains  unsatisfied,  the  deficiency 
amtst  be  borne  by  the  others. 

In  so  far  as  a  joint  debtor,  being  entitled  to  contribution  from 
the  other  joint  debtors,  satisfies  the  creditor,  the  creditor's  right 
18  ip*o  facto  transferred  to  himj  but  the  right  so  acquired  must 
not  be  exercised  to  the  detriment  of  the  original  creditor — 
B.G.B.  426. 

Illustration :  The  subrogated  creditor,  who  hafi  satisfied  part 
of  tbe  debt,  oannot,  a^  re^^ards  the  remaining  part  of  the  debt, 
claim  any  rights  of  priority  to  the  prejudice  of  the  original 
creditor. 

3.   Joint  Rights 

las*  Wbere  several  persons  are  entitled  to  the  benefit  of 
a  right  they  are  not  deemed  joint  creditors  (Gemmt^jldubi^er) 
except  in  cases  specially  provided  for  by  law  (see,  for  instancci 
498)|  or  by  special  agreement 

*  This  rule  tlao  ftpplks  as  betweeo  seTerml  tort-flBAfldn.  Under  Snglifth 
Iftw  one  out  of  fteYersl  toft-fe*ftors  has  no  right  of  oootribatioa  agmiiut  the 
oUiettt^  if  hi»  pmrtieipAtiom  in  the  unUw^ful  aoi  was  wilfah 
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Where  several  creditors  are  entitled  to  the  benefit  of  a  ri^ 
without  being  joint  creditors  in  the  technical  sense  of  the  woi^ 
the  performance  of  the  obligation  is  regelated  as  follows :  if  tb 
obligation  is  divisible  (see  157  note  1)^  the  several  creditors  m 
entitled  in  equal  shares ;  if  the  performance  is  indivisible  it  n 
be  effected  for  the  joint  benefit  of  the  creditors.  Where  <k 
obligation  consists  in  the  delivery  of  a  movable  thing,  emk 
creditor  may  require  such  thing  to  be  lodged  with  a  pabfie 
authority  (164) ;  where  it  does  not  belong  to  the  class  of  objeeti 
fit  for  such  lodgment,  each  creditor  may  require  it  to  be  delivoed 
to  a  judicially  appointed  receiver,  the  lodgment  or  deUvaj 
being  made  for  the  joint  account  of  all  the  creditors — B.6J. 
420,  482  (1). 

Where,  on  the  other  hand,  the  creditors  are  joint  creditors,  the 
debtor,  as  mentioned  above  (181),  can  discharge  his  obligatkn 
by  a  performance  for  the  exclusive  benefit  of  one  of  them.  Men 
accipiendi  on  the  part  of  one  out  of  several  joint  crediton 
operates  against  all,  and  if  the  debtor  acquires  the  right  of  one 
of  the  joint  creditors,  the  debt  is  extinguished  by  merger.  Ii 
all  other  respects  the  rules  relating  to  joint  liabilities  (see  182) 
are  applied,  mutatis  mutandis — B.6.B.  429. 

Joint  creditors,  as  between  themselves,  are,  in  the  absence  of 
any  special  provision  to  the  contrary,  entitled  in  equal  shares; 
if  therefore  one  of  them  obtains  satisfaction,  each  of  the  others  k 
entitled  to  claim  from  him  such  part  of  the  value  of  the  benefit 
of  the  performance  as  corresponds  to  his  share — B.G.B.  430. 

Persons  who  as  joint  owners  of  property  {Gesamthdnder)  m 
entitled  to  assert  claims  arising  by  virtue  of  their  cominoo 
ownership,  are  not  in  the  position  of  joint  creditors — see  804; 
(as  to  co-ownership  see  325 ;  as  to  claims  forming  part  of  & 
common  property  of  partners  see  258). 


SECOND  DIVISION 

RULES  RELATING  TO  PAETICULAR  KINDS 
OF  OBLIGATIONS 

FIRST  SUB-DIVISION 

OBLIGATIONS  ARISING    UNDER  AGREEMENTS 

CHAPTER   I:  AGREEAIENTS   RELATING  TO   THE 
TRANSFER  OF   PROPERTY 

1.     PUECHASE  AND    SaLB 

a.    General  Rules. 
(1)  MiiittciioH  hetwem  Sale  and  A(}fttme%i for  Sale* 

184.  Undsr  Etiglkh  law  a  sale  of  goods  hae  the  effect  of 
tmnsferriog  the  property  in  the  goods  to  the  purchaser  (Sale  of 
G^ods  Act  1893  s.  1  (3)).  Under  French  law  every  sale  relating 
to  an  existing  and  specified  object  of  which  the  vendor  at  the 
time  of  the  sale  is  the  owner,  has  the  same  effect  (Code  Civil 
art  15S8,  1599)*  In  both  countries  a  *sale^  must  therefore  be 
distinguished  from  an  '  agi>eement  to  sell  ^ 

Under  German  law  the  word  '  sale '  means  an  '  agreement  to 
seU^ ;  the  sale  as  such  does  not  transfer  the  property. 

(2)  StiJ^ect-maiUr  of  agreement 

A  sale  under  German  law  may  refer  to  movable  or  immovable 
things,  or  to  rights.  It  is  not  a  necessary  condition  that  the 
vendor  shoold,  at  the  time  of  the  salej  be  the  owner  of  the  pur- 
chased object|  or  that  the  purchased  object  should  at  that  time 
be  already  in  existence.^ 

Under  English  law  a  sale  of  goods  may  refer  to  existing 

^  An  agreemeiit  bj  which  a  conlractor  tindt'rtiLk^s  to  manufacture  or 
otherwise  produce  «  specified  object  from  material  supplied  b^  him  la  an 
ft^reemsQi  for  work,  but  comes  under  all  the  rules  relating  to  aaieft~B.G.B. 
6&I  ;  H.6.B.  S81  (2). 

ecairfm  ^ 
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goods  owned  or  possessed  by  the  seller,  or  to  goods  to  be  i 
f actured  or  acquired  by  the  seller  '  after  the  making  of  I 
contract  of  sale  '—Sale  of  Goods  Act  1893  s.  5  (1).    A  ooiiiiit| 
for  the  sale  of  land  is  also  valid  without  reference  to  the  q« 
tion  whether^   at  the  date  of  the  contract,  the  vendor  is  ili| 
owner  of  the  land  or  not. 

(3)   Nature  of  agreement. 
The  foUowiug  rules  apply  to  a  sale  under  German  law : 
{a)  the  vendor  of  a  movable  or  immovable  thing  is  bomd  ti  I 
deliver  such  movable  or  immovable  thing,  and   to  cauBe  Hi  | 
ownership  thereof  to  be  vested  in  the  purchaser; 

{b)  the  vendor  of  a  right  is  bound  to  cause  such  right  to  Ik  | 
vested  in  the  purchaser,  and,  where  the  right  involves  4e  | 
possession  of  a  thing,  to  deliver  such  thing  to  the  purchaser-  ^ 
B.G.B.433(1);2 

{c)  the  purchaser  is  bound  to  pay  the  purchase  money,  and^ii 
the  purchased  object  is  a  thing,  to  accept  the  delivery  of  RM^ 
thing— B.G.B.  433  (2). 

(4)   Form  of  agreement. 

The  sale  of  an  immovable  ^  and  the  sale  of  the  estate  c£ 
a  deceased  person  or  any  share  therein  must  be  effected  by  poU*^ 
act  (97  sub  (1))— B.G.B.  313,  2033,  2371. 

Other  sales  do  not  require  writing  or  any  other  form. 

Under  English  law  contracts  for  the  sale  of  land,  and,  ooa* 
tracts  for  the  sale  of  goods  of  the  value  of  £10  or  more,tf^ 
in  the  absence  of  part  performance,  required  to  be  in  writing-^ 
Statute  of  Frauds  s.  4;  Sale  of  Goods  Act  1893  s.  4  (1).) 

b.   Mutual  Duties  of  Parties  on  Fonnation  of 
Agreement. 
185.  The  vendor  is  bound  to  make  full  disclosure  of  defects  (^ 
title,^  and  of  defects  in  respect  of  essential  qualities ;  an  agr«^ 

*  Illustration  :  The  vendor  of  a  claim  secured  by  pledge  is  bound  to  deli^ 
the  pledged  object.    See  B.G.B.  1251  (1). 

'  If  the  immovable  is  duly  conveyed  and  the  transfer  of  ownership  ^^ 
registered,  an  informal  agreement  becomes  valid  retrospectively— B.^*^ 
813. 

^  The  purchaser  is  not  bound  to  inquire  as  to  defects  of  title  ;  but  qnestioB* 
on  such  defects  do  not  arise  in  the  same  way  in  Germany  as  they  do  in 
England,  owing  to  the  systeni  of  land  registration. 
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nt  oxdnding  or  restricting  the  warranty  of  title  or  of  essential 
(|ti»lit]68^  which  is  otherwise  implied  by  law,  is  inoperative  if  the 
&r,  with  intent  to  deceive  {arglkiig)^  coneeab  a  defect  as  to 
B.G,B.  443,  476, 
Th«  purebaBer  has  no  claim  for  breach  of  warranty  in  respect 
of  defects  which  were  known  to  him  on  the  formation  of  the 
^Agreement' J  but  the  fact  that  he  was  aware  of  the  exist^ince 
Miy  incumbrance  does  not  take  away  his  right  to  claim  its 
noval— B.G,B.  439,  460. 

Under  the  terminolog-y  of  English  law  a  German  ag^reement 
'sale  would  be  deemed  a  contract  uberrimae fidei. 


c.   fillies  as  to  Purchase  by  a  Person  standing  in 
a  Fiduciary  Belation  to  the  Vendor. 

180.  In  the  same  way  as  under  English  law,  persons  plaoed 
m  a  fiduciary  relation  to  the  parties  for  whose  benefit  a  sale  is 
effected  (auctioneers,  mortgagees,  pledgees^  &c,),  are  not  allowed 
to  purchase  excei)t  with  the  assent  (129,  130)  of  the  beneficial 
owner.  Where  in  such  a  case  a  purchase  has  been  effected  with- 
out the  required  authority,  the  rules  as  to  ratification  are  the 
same  as  in  the  case  of  the  act  of  an  unauthorized  agent  (120). 
Where  the  assent  is  not  obtained,  the  Bale  is  inoperative,  and^  in 
be  event  of  a  second  sale  being  effected,  the  unauthorized  piir- 
r^hager  is  liable  for  the  costs  of  the  abortive  sale  ;  if  the  amount 
of  the  proceeds  of  sale  obtained  in  the  effective  sale  is  less  than  the 
amount  which  would  have  been  obtained  if  the  abortive  sale  had 
been  effective,  he  is  liable  for  the  deficiency — B.G.B.  456-458. 
He  may  also  be  liable  for  further  damages  under  B,G.B.  823  (2) ; 
287. 

d.   Implied  Terms  of  Agreement* 
aa.   Warranty  of  title  and  warranty  of  eueiUial  qualities. 
(1)   Warranty  of  title, 
187*  A  vendor,  as  shown  above^  is  bound  not  only  to  dehVer  the 
object,  but  also  to  cause  its  ownership  to  be  transferred  to 
purchaser.     The  purchaser  is  entitled  to  acquire  the  sold 

•  Defects  of  qunlity  of  which  the  porcharor  wotitd  hitTe  becom©  aware,  but 
for  hia  groiA  negligence » ar©  treated  as  defe^sta  which  were  known  to  him, 
I  they  wene  fraudulently  concealed  by  the  vendor— B.G,  B.  460. 
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object  free  from  all  incumbrances  other  tban  those  in  the  i 
of  public  charges— B.G.B.  434, 436.* 

In  the  case  of  the  sale  of   an  obligatory  right  the  ye 
guarantees  the  existence  of  the  right ;  if  the  right  is  embody  j 
in  a  negotiable  inBtmment^  he  also  guarantees  that  no  appliy 
tion  for  an  order  declaring  such  negotiable  instrument  taj 
inoperative  (177  sub  (3))  is  pending — B.G.B.  437.^ 

The  vendor's  duty  to  deliver  or  transfer  the  purchased  obji 
free  from  any  defect  of  title  or  incumbrance,  is  more  m\ 
nature  of  a  condition  than  of  a  warranty^  within  the  me 
of  the  Sale  of  Goods  Act  1893  as  applied  to  England,  butl 
expression   ^  warranty  of   title  ^   is   here  used  as   a  conveniait ' 
expression,  which  in  Scotland  is  applied  in  the  sense  here , 
to  it,  and  is  also  iu  accordance  with  English  popular  '. 
The  German  term  corresponding  to  warranty,  Gewdhrlei^Un^^^k} 
only  used  wnth  reference  to  the  warranty  of  essential  quaUties. 

Under  English  law  an  agreement  for  the  sale  of  gocili 
contains  an  implied  eondUion  as  to  the  vendor  a  title^  and  m  I 
implied  warranty  of  quiet  possession  and  freedom  of  ineum-j 
brances  (Sale  of  Goods  Act  1893  s.  12) ;  but  an  agreeo 
for  the  sale  of  land  only  contains  an  implied  condition, 
a  title  to  the  satisfaction  of  the  purchaser  shall  be  deduced  fiwaj 
the  date  stipulated  for  in  the  contract,  or  in  the  absence  of 
stipulation  on  the  point,  for  a  period  of  forty  years  (see  Ve 
and  Purchaser  Act  1874  s»  1).  The  covenants  for  title  wh 
the  purchaser,  in  the  absence  of  any  special  agreement, 
a  right  to  claim  from  a  vendor  not  being  a  tmatee  or  mo 
gagee^  only  refer  to  interferences  with  the  title  created  by  the 
vendor  or  any  person  from  whom  he  derives  title  *  othertnse 
than  by  purchase^,  while  the  covenants  of  a  vendor  beiojf 
a  trustee  or  mortgagee  are  still  more  restricted  (see  Conveyancing 
Act  1881  s.  7),     The   German  law,  as  will  be  seen  from  tlwj 

^  Where  the  object  of  the  aole  is  ati  immovjiblei  or  a  registered  sJiip,  ll>t| 
Tendor  must  at  bia  own  expetise  procure  the  cancellatloa  of  all  incumhrMof 
whioh  have  romained  on  the  register  though  they  have  oeaaed  to  be  alfceli«*~ 
— B.Q,B,  435,  A.  lease  is  not  considered  an  inetunbrano«  aoeordinf  ^ 
German  law.  As  to  the  effttct  of  a  sale  of  land  which  is  aubjeet  to  a  1 
see  205^  215. 

*  In  the  abseneo  of  an  express  stipulation  the  vendor  does  not 
the  solvency  of  the  debtor  ;  where  such  a  stipulation  exists  it  ia  pr 
apply  to  the  debtor's  solvency  at  the  date  of  the  assignment— B.G*Bw  488. 
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ctatcxDent  made  above,  gives  much  more  extensive  rights  to  the 
pttrcfaaser  than  English  law,  and  this  is  specially  the  case  with 
regard  to  the  sale  of  land. 

(2)   Warranty  of  essential  quaiUict, 

The  following  rules  are  applied  to  the  warranty  o£  essential 
qualities: 

(tf)  the  vendor  of  a  thing  warrants^  that,  at  the  time  when 
ike  risk  passes  to  the  purchaser  (190)^  the  purchased  thing  is 
free  from  defects  impairing  either  its  valae  or  its  fitness  for  its 
ordinary  purposes,  or  for  the  purposes  appearing  from  the  agree- 
ment of  sale^  and  that  it  has  the  qualities  promised  by  such 
agreement — B.G.B,  459 ; 

(^)  the  dimensions  stipulated  for  in  an  agreement  for  the 
^e  of  a  parcel  of  knd  are  deemed  to  be  a  promised  quality 
witiiin  the  meaning  of  rule  {a)  \  in  the  ease  of  a  sale  of  goods 
by  sample,  the  qualities  of  the  sample  are  deemed  to  be 
qualities  promised  by  the  agreement — B,G.B.  468,  494; 

(e)  in  the  case  of  the  §ale  of  horses,  mules,  asses,  and  cattle, 
the  warranty  only  extends  to  certain  '  principal  defects  ^  {Haupt^ 
mSm^el)  appearing  within  a  specified  period  of  warranty  {Gewdltr- 

i)l  the  nature  of  the  principal  defects,  and  the  length  of 
tlie  period  of  waiTanty,  are  determined  by  Imperial  Order  issued 
with  the  consent  of  the  Federal  Council,  which  may  from  time 
to  time  be  supplemented  or  modified ;  the  prescribeil  period  of 
waminty  may  be  extended  or  reduced  by  agreement  between  the 
parties— B.G.B.  481^86 ; 

{(i)  in  the  case  of  the  sale  by  public  auction  of  a  thing  pledged 
to  or  charged  in  favour  of  the  vendor,  no  warranty  of  essential 
qualities  is  implied,  il  the  fact  that  the  vendor  is  selling  as 
pledgee  or  mortgagee  is  expressly  mentioned — B.G.B.  461. 

The  provisions  of  English  law,  as  to  the  implied  warranty  of 

■ential  qualities  on  the  sale  of  goods,  are  of  a  somewhat  more 

oomplicated  and  casuistic  nature  than  the  corresponding  rules  of 

German  law  (see  Sale  of  Goods  Act  1893  ss,   13-15);   their 

\  fmetical  effect  is,  however,  very  similar. 

bb*  Price  and  intere^L 
laa.  The  following  rales  apply  on  this  subject : 
(1)  where  the  price  ie  not  fixed  by  the  agreement  it  must 
be  determined  by  the  vendor  in  an  equitable  manner ; 
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(2)  where  the  price  is  to  be  determined  by  the  vsIiuiiioiiit| 
a  third  party^  and  such  party  fails  to  make  such  valoaticm^fti! 
sale  is  avoided  ^ ; 

(3)  where  the  market  price  is  to  be  paid^  the  market 
prevailing  at  the  agreed  time  (146)  and  place  (147)  of  ] 
ance  is  presumed  to  be  intended — B.G.B.  453 ; 

(4)  where^  in  the  case  of  a  mercantile  sale  (36)^  the  price 
fixed  by  weight,  the  net  weight  is  deemed  to  be  intended  in 
absence  of  a   special  arrangement   or    special  custom  to 
contrary— H.G.B.  380 ; 

(5)  in  the  event  of  the  purchase  price  not  being  paid  at  tX* 
stipulated  time,  interest  at  the  rate  payable  in  an  ordinary  case  <* 
mora  solvendi  (153)  runs  from  the  date  at  which  the  right  to  tb- 
profits  of  the  purchased  thing  passes  to  the  purchaser;  if  iba 
purchase  price  is,  by  agreement  between  the  parties,  payable  &= 
a  later  date^  interest  runs  from  that  date — B.G.B.  452. 

cc.  Duty  to  give  information  and  supply  documenU  cftiik. 

189.  The  vendor  must  give  fidl  information  to  the  poidnficr 
as  to  the  legal  facts  relating  to  the  purchased  object^  inchdingia 
the  case  of  the  sale  of  land^  full  information  as  to  the  boundaria^ 
privileges^  charges^  and  burdens ;  he  must  also  deliver  all  docu- 
ments of  title  relating  to  the  purchased  object  which  are  in  Ui 
possession  and  relate  solely  to  such  object ;  in  so  &r  as  thqr 
relate  to  other  matters^  a  publicly  certified  extract  of  the  put 
relating  to  the  purchased  object  must  be  delivered — B.6J. 
444.1 

dd.   Passing  of  risk  to  Purchaser.     Cost  qf  delivery  and 
transfer. 

100.  The  rule  of  Roman  law,  emptoris  est  periculum  (which  u 
regards  immovables,  is  also  the  rule  of  English  law),  has  not 

^  Rules  (1)  and  (2)  follow  from  the  general  role  stated  aboye  144  rale  ((); 
rule  (2)  is,  in  the  case  of  the  sale  of  goods,  also  applied  under  English  Uw 
(Sale  of  Goods  Act  1898  8«  9  (1)). 

^  Under  English  law  a  purchaser  is  only  entitled  to  a  statutory  tckso^* 
ledgement  of  the  right  to  the  production  of  documents  remaining  in  ^ 
vendor's  possession  ;  if  the  purchaser  requires  a  certified  copy  or  eztraet  t^ 
cost  thereof  is  payable  by  him — Conveyancing  Act  1881  s.  8  (6). 
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[been  adopted  by  the  new  German  law ;  the  following  rules  apply 
dh  tbiBsobjeci^ : 

(1)  subject  to  the  exceptions  menttoned  below,  the  purchased 
thing    rt-mams  at   the  vendor's    risk   until    delivery — B.G.B. 
f  446  (1)  «  ; 

(3)  if  npoD  the  sale  of  an  immovable  Uie  purchaser  is  regis- 

.tend  B»  proprietor  before  delivery  of  possession,  the  risk  passes 

I  him  from  the  time  of  the  registration — B.G.B.  446  (2) ; 

(8)  where  the  place  of  destination  is  not  identical  with  the 

of  performance  (146),  the  risk  passes  to  the  purchaser,  on 

nWtvery  of  the  purchased  thing  to   the   forwarding  agent  or 

carrier  by  whom  it  is  to  be  conveyed  to  the  place  of  destination, 

but  if  the  vendor  unnecessarily  deviates  from  the  purchasers 

instructions  as  to  the  mode  of  forwarding,  he  is  liable  for  all 

idjuriage  arising  from  such  disregard  of  his  instructions — B.G.B, 

^4)  the  costs  of  registering  of  a  transfer  of  the  ownership  of 
an  immovable  or  registered  charge  are  payable  by  the  purchaser^ 
bat  all  costs  connected  with  the  delivery  of  the  purchased  tilings 
^irbetber  movable  or  immovable  (including  the  costs  of  measuring 
weighing),  in  any  case  where  the  place  of  destination  is 
the  phice  of  performance,  fall  on  the  vendor — ^B.G,B.  448 
(I),  449; 

(5)  where  the  place  of  performance  is  not  the  place  of  degtina* 
tion,  the  costs  of  the  additional  carriage,  and  of  the  final  delivery 
Df  the  goods,  is  chargeable  to  the  purchaser ,-  all  other  costfi  are 

ome  by  the  vendor— B.G.B.  448  (1) ; 

(6)  the  costs  of  the  assignment  of  a  right  are  payable  by  the 
rendor— B.G.B.  448  (2) ; 

(7)  if  in  any  case  in  which  the  risk  passes  to  the  purchaser 
before  deliverj^  (see  above  rules  (2)  and  (3)),  the  vendor  has  to  incur 

ny  necessary  outlay  aft^r  the  passing  of  the  risk,  he  is  entitled 

n^imborsement  from  the  purchaser  in  the  same  way  as  if  he 

incurred  that  outlay  under  a  mandate  (231,  232)  from  the 


» rulet  alio  vpplf  in  reftpeci  of  the  risk  relating  to  a  thing  required 
I  Im  ictfv«i«ii  im  ih»  trmnsfer  of  a  nght  (e.  g.  a  pledge )'^B. 6. B.  651* 
*  Under  English  law  tlie  rLik  on  the  sale  of  goods  paAei  to  the  buyer 
apoo  the  transfer  of  the  ownership,  whether  delivory  ha$f  been  made  or  not^ — 
» of  Oooda  Act  1893  s.  20. 
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purchaser ;  his  right  to  the  re-imbursement  of  any  other  outlay 
is  determined  by  the  rales  as  to  voluntary  services  (301) — B.G.B. 

45a 


e.     Purchaser's  Bemediee  in  the  case  of  Breach  of 
Vendor's  Duties, 

aa.   Effecf^  of  bread  of  iluf^  to  deliver  and  of  breach  of  warrauijf 

of  title. 

101.  It  will  he  remembered  that  the  vendor^s  obligations  make 
it  ineumbcnt  on  him  :  {a)  to  deliver  the  purchased  object ;  {h)  to 
transfer  the  ownership  to  the  purchaser  free  from  incumbrances. 

If  the  delivery  of  the  purchased  object  becomes  impossible,  or 
if  the  vendor  as  regards  such  delivery  is  in  mora  tolvenffi  (152), 
the  purchaser,  as  a  party  to  a  reciprocal  agreement,  is  entitled  to 
the  remedies  available  in  the  particular  event  under  the  general 
rules  mentioned  above  (159,  160). 

If,  after  the  delivery  or  transfer  of  the  purchased  object, 
a  defect  of  title  is  discovered,  the  purchaser  is  in  the  position 
of  a  party  to  a  reciprocal  agreement  which  has  been  partly  per- 
formed ;  he  may  therefore,  if  the  vendor  is  unable  to  remove  the 
defect  or  if  he  is  in  mora  solvendi  as  to  such  removal^  exercise  the 
rights  available  in  these  events  under  the  general  rules,  subject, 
however,  to  certain  modifications  which  have  been  introduced  for 
the  vendor's  benefit  i^B.G.B.  440  (1). 

Owing  to  the  provisions  for  the  protection  of  purchasers  in 
good  faith  (328,  333),  a  question  as  to  defect  of  title  can  only 
arise  in  the  case  of  stolen  or  lost  movables. 

bb.   Effect  of  breach  of  warranty  of  essential  qualities, 

(1)  General  datetnent, 

192,  A  question  as  to  lireach  of  warranty  of  essential  qualities 

cannot  arise  before  the  time  at  which  the  purchased  object  is 

delivered  to  the  purchaser,  or  until  the  risk  has  in  some  other 

^  Tbe  modifications  are  as  foUowa :  (1)  the  defect  of  title  munt  be  proved 
by  the  vendor— B.O»B,  442 ;  (2)  in  the  case  of  the  sale  of  a  movable  in  respect 
of  which  a  third  piirty  has  a  paramouni  right,  the  right  to  compensation 
can  only  be  exercised  if  the  purchaser  has  delivered  tb©  purchased  object 
to  such  third  party  or  returned  it  to  the  vendor^  or  if  such  third  party's  claim 
has  otherwise  been  satisfied  by  the  purchaser  or  if  the  purchased  thing  was 
destroyed— B.Q.B.  440  (2),  (8)^  (4). 


I 

4 


PURCHASE  AND  SALE 


2ir 


I 
I 


der  passed  to  him  (190).     If  the  vendor  is  unable  to  deliver 

titin^  with  the  qualities  specially  guaranteed  or  required 
the  general  rule^  the  ordinary  rules  applicable  ia  the 
'of  impossibility  of  performance  of  a  reciprocal  agreement 
(160)  apply. 

After  the  time  at  which  the  risk  passes  to  the  purchaser, 
ft  purchaser  aggrieved  by  a  defect  of  quality  can  no  longer  avail 
himself  of  the  general  rules  as  to  reciprocal  agreements^  the 
natiiro  of  bis  remedies  being  from  that  time  determined  by 
the  following  rules : 

(a)  in  the  case  of  the  sale  of  a  generieally  defined  thing  the 
purchaser  may,  at  his  option,  either  avail  himself  of  one  of 
the  remedies  mentioned  in  rule  (c)  or  claim  the  delivery  of  a 
thing  free  from  defects  in  tbe  place  of  the  thing  which  has  been 
deUvered  by  the  vendor ;  if  the  thing  delivered  by  the  vendor 
was,  at  the  time  of  the  passing  of  the  risk  to  the  purchaser^ 
deficient  in  any  specially  guaranteed  quality,  or  if  the  vendor, 
with  intent  to  deceive  {arffiutiff)^  has  concealed  any  defect,  the 
purchaser  may  at  his  option  claim  damages  for  the  non-perform- 
ance of  the  agreement  instead  of  availing  himself  of  any  of  his 
other  remedies — B.G.B.  480,  491 ;  this  rule  is  subject  to  the 
pfxivisaons  of  rule  {d) ; 

{i)  where  a  specific  thing  at  the  time  of  its  sale  was  deficient 
in  any  of  the  specially  guaranteed  qualities,  or  where  the  vendor, 
with  intent  to  deceive,  concealed  any  defect,  the  purchaser  may,  at 
his  option,  either  avail  himself  of  one  of  the  remedies  mentioned 
in  rule  {c)  or  claim  damages  for  the  non-performance  of  the  agree- 
ment^— B.G.B.  463;  this  rule  is  subject  to  the  provisions  of 
rule  {il)  \ 

(c)  in  any  case  in  which  the  thing  delivered  by  the  vendor  is 
defective,  the  purchaser  may,  at  his  option,  require  the  vendor  to 
consent  to  a  cancellation  of  the  sale  (fFandelaKg)  *  or  to  a  reduc- 


'  Where  seTeral  things  are  sold  together  the  right  of  caneellAtion  eim  he 
exerejeed  ee  lo  aueh  of  them  only  iia  are  defective  ;  if  however  the  thingg  so 
sold  together  were  aold  expresslj  aa  belonging  t<3gether  the  purchaser  may 
eaneel  the  whole  sale,  and  the  vendor  may  require  him  to  do  so,  if  he  does 
not  avail  himself  of  thia  right*  The  cancelUtion  of  tbe  sale  of  the  principal 
thing  involves  the  cancellation  of  the  sale  of  any  accessory,  but  if  any  acoes* 
sofy  is  defective  the  right  of  oanoellation  is  confined  to  such  aoceasory — 
B.a.B.  41^9,  470. 
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tion  of  the  purchase  price  {Minderung)^  in  accordance  witb  Ai| 
rules  mentioned  below;  the  right  to  the  cancellation  of  theibj 
of  a  parcel  of  land  on  the  ground  of  deficient  quantity  cannofcb^ 
exercised^  unless  the  deficiency  is  so  great  that  the  mainteuw  < 
of  the  sale  would  be  useless  to  the  purchaser;  in  the  case  ctft 
sale  of  horses^  mules,  donkeys^  cattle,  &C;  the  cancellation  of  At 
sale  is  the  only  remedy;  as  soon  as  the  vendor  has  ezpreael 
his  consent  to  the  exercise  of  one  of  the  alternative  rights,  te 
other  alternative  right  is  barred;  if  the  purchaser  informs tkr 
vendor  of  the  existence  of  the  defect  without  mentioning  dr^ 
remedy  selected  by  him^  the  vendor  may  require  him  to  dediR 
within  a  specified  reasonable  period,  whether  he  intends  to  mib 
use  of  his  right  of  cancellation^  and  if  he  &ils  to  comply  witk 
this  requirement  his  right  to  cancellation  is  forfeited — B.6J> 
462,  465,  466,  468,  481,  487 ;  the  purchaser's  rights  under  tUi 
rule  are  subject  to  the  provisions  of  rule  {d)  ; 

{d)  if  the  purchaser  accepts  a  defective  thing  with  knowledp 
of  the  defect,^  he  cannot  exercise  any  right  otherwise  avaihUe 
under  rules  (a),  {b),  and  (c),  unless  on  such  acceptance  he  expreadj 
reserves  his  rights;   no  express  rule  is  laid  down  as  to  wU 
constitutes  acceptance  in  an  ordinary  case,^  but,  in  the  case  A 
a  bilateral  mercantile  sale  (36),  the  purchaser  is  deemed  to  bin 
accepted  the  goods,  unless  he  examines  them  immediately  (A 
delivery  and  forthwith  informs  the  vendor  of  any  defect  dis- 
covered on  such  examination,  or  unless  the  defect  was  not  d»- 
covered  on  such  examination ;  where  a  defect  has  thus  esc^ed 
discovery  the  goods  are  deemed  to  be  accepted  unless  the  par* 
chaser  informs  the  vendor  thereof  immediately  after  its  discoverjr 
but  the  purchaser's  rights  are  preserved  if  the  notice  of  tb* 
defect  is  forwarded  at  the  proper  time ;   a  vendor  who,  wi^ 
intent  to  deceive,  has  concealed  any  defect  is  not  entitled  to  ple^ 

*  The  alternative  right  to  cancellation  or  reduction  of  the  purchase  pri^ 
on  the  ground  of  defects  of  a  quality  la  derived  from  Roman  law.  The  acti^ 
in  question  was  introduced  by  the  Aedile's  edict. 

'  As  to  the  effect  of  the  purchaser's  knowledge  of  defects  at  the  time 
the  sale  see  185. 

*  The  tests  applied  on  the  sale  of  goods  under  English  law  (express  int:: 
mation ;  exercise  of  right  of  ownership ;  lapse  of  reasonable  time  withoi^ 
mention  of  defect— see  Sale  of  Goods  Act  1893  s.  85)  would  probably  also  b« 
conclusive  under  German  law. 
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the  ptirclmser'8  acceptance  of  the  goods ;  in  the  case  of  the  sale 
f>f  horses^  &c.,  the  purchaser,  in  the  absence  of  fraudulent  con- 
<HMilment  on  the  vendor's  part,  is  deemed  to  have  accepted  the 
purclmfied  animal,  unless  he  gives  notice  of  any  defect  within 
two  days  from  the  expiration  of  the  period  of  warranty  {187 
rule  S),  or  within  two  days  from  the  animates  death^  if  bucIi  death 
place  l>efore  the  expiration  of  the  period — B,G*B*  464, 
r481,  485  ;  H.G.B.  377  (see  also  ibidem  378). 

(2)  Le^al  nature  of  ri$ht  to  require  cancellation  of  sale. 

The  right  to  require  eaneelktion  must  he  distinguished  from 
the  right  to  rescission,  to  which  a  party  to  a  reciprocal  agree- 
ment is  entitled  in  certain  events  (160, 161) ;  the  right  to  rest  ind 
ie  not  in  the  nature  of  a  claim  against  the  other  party,  and 
therefore  not  subject  to  prescription  \  the  right  to  cancellation 
B,  on  the  other  hand,  in  the  nature  of  a  claim  against  the  vendor, 
and  is  subject  to  prescription — see  below  sub  (4).  The  effect 
<»f  the  cancellation  of  a  sale  under  the  special  rules  here  referred 
to  is  the  same  as  that  of  rescission  under  the  general  ndcs  (162), 
hut  subject  to  the  following  modifications  ^ : 

(a)  the  fact  that  the  purchased  thing  has  been  transformed 
by  the  purchaser  does  not  take  away  the  right  of  cancellation^  if 
the  defect  was  discovered  in  the  course  of  such  transformation  • ; 

{t)  the  purchaser's  costs  of  the  agreement  for  sale  must  be 
rounded  by  the  vendor— B*G,B.  467 ; 

{e)  wbere^  in  the  case  of  a  sale  of  several  things  at  a  compre* 
bcnsive  price,  the  right  of  cancellation  is  exercised  as  to  some  of 
tiem  only  (see  above  note  1),  a  proportionate  reduction  of  the 
price  has  to  be  effected^ — B,G,B  471, 

(3)   Reduction  qf  purckait  price* 

Where  the  purchaser  makes  use  of  his  right  to  a  reduction  of 
the  purchase  price,  such  reduction  is  effected  in  accordance  with 
the  following  rules : 

*  For  the  special  rules  applicable  in  the  case  of  the  sale  of  horaeftf  ^,  MQ 
B.G.B.  iS7,  489,  402. 

•  Whtre  raw  material  is  purchased  its  fitneaa  for  the  porpoae  for  which 
was  required  is  frequently  not  aacertainable  before  it  haa  been  worked 
oOi  and  consequently  transformed. 
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(a)  the  reduced  price  mnst  bear  the  same  proportion  to  tti 
original  price  as  the  valae  of  the  purchased  thing  in  its  actol 
condition  bears  to  the  value  which  it  would  have  had  at  the  tiai 
of  the  agreement  for  sale^  if  it  had  been  free  from  defed»- 
B.G.B.  472  (1) ; 

(d)  if  the  purchase  price  of  one  of  several  things  purduMl 
together  has  to  be  reduced  the  aggr^^te  value  of  all  the  pv- 
chased  things  serves  as  the  basis  of  the  calculation — B.GJ. 
472  (2); 

(c)  if  under  the  agreement  for  sale  the  purchaser  has  to  do 
any  act  (not  consisting  in  the  delivery  of  fungibles)  in  additki 
to  the  payment  of  an  agreed  sum  of  money^  the  value  of  such  aet 
must  be  considered  in  estimating  the  purchase  price ;  the  amoimt 
of  the  reduction  is  then  calculated  under  rule  (a),  and  is  deductel 
from  the  agreed  sum  of  money — B.G.B.  478. 

Under  English  law  the  computation  of  the  deduction^  to  be 
made  in  the  case  of  breach  of  warranty  of  quality  on  the  sale  d 
goods^  is  not  subject  to  any  hard^  and  fast  rule^  but,  in  the  abseott 
of  evidence  as  to  any  loss  directly  and  naturally  resulting  to  the 
buyer  by  reason  of  the  defect,  the  deduction  is  equal  to  the 
difference  between  the  actual  value  of  the  goods  as  they  are  at 
the  time  of  delivery,  and  the  value  which  they  would  have  had 
if  they  had  been  free  from  defects.  (Sale  of  Goods  Act  189S 
8.  53  (2),  (3).) 

If  x  is  the  reduced  price,  j)  the  original  price,  w  the  value  of 

the  non-defective  goods,  and  v  the  value  of  the  goods  actoallj 

delivered,  then,  according  to  the  German  mode  of  computation, 

pv 
a?  =  — ;  according  to  the  English  mode  «  =  j9  +  p— v. 

If  the  purchase  price  is  below  the  actual  value,  the  German 
mode  of  computation  is  more  favourable  to  the  vendor  than  the 
English  mode,  and  vice  versaJ 

^  The  comparison  in  the  text  disregards  the  complication  created  by  the 
fact,  that  under  English  law  the  value  at  the  time  of  deUvery,  and  vodar 
German  law  the  value  at  the  time  of  the  sale  is  made  the  basis  of  the  ealen- 
lation,  but  this  discrepancy  cannot  aifect  the  result  to  a  material  extent 
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(4-)  Effect  €f  tap^e  of  time  on  remedies  for  bread  of  warranty 

of  quality* 

TEe  remedies  mentioned  above  sub  (1)  in  rules  (a),  (b),  and  (c) 

barred  by  the  lapse  of  the  short  periods  mentioned  below, 

.nless  the  vendor  has,  with  intent   to   deceive,  concealed  the 

lefect  in  respect  of  which  they  arise^  in  which  event  the  period 

of  prescription  is  thirty  years. 

Th^e  periods  are  : 

(1)  in  the  case  of  the  sale  of  movable  thing*  other  than 
\f  cattle^  &c.,  six  months  from  the  date  of  delivery ; 

(2)  in  the  case  of  the  sale  of  horses^  cattle^  &e.,  six  weeks 
from  the  expiration  of  the  period  of  warranty; 

(S)  in  the  case  of  the  sale  of  immovables,  one  year  from  the 
time  of  transfer  of  possession. 

The  periods  may  be  extended  by  agreement  between  the 
parties ;  in  other  respects  the  ordinary  rules  as  to  prescription 
(ace  181  to  137)  are  applicable^  subject  to  small  modifications.^^ — 
B.G.B.  477,  490.* 

£.  Vendor  B  Hemedies  in  case  of  Broach  of  Purchaser's 

Duties. 

l©a.  The  purchaser^  as  shown  above — 183,  is  bound  to  take 
delivery  of  the  purchased  thing  when  tendered  to  him,  and  to 
paiy  the  purchase  money  upon  such  delivery  (unless  payment  at 
another  time  has  been  agreed  upon).  If  he  is  in  mora  aecipiendi 
as  legards  the  delivery,  or  in  mora  ^olvendi  as  regards  the  pay- 
ment, of  the  purchase  money^  the  vendor  may  under  the  general 
niles  avail  himself  of  one  of  the  following  remedies  :  (I)  he  may 

"  A.  pfxrcbaAeT  who  is  entitled  to  avail  himself  of  any  uf  the  remedies 
iBeatiozi«d  in  the  text,  and  who  has  not  as  yet  paid  the  purchase  money ^ 
limy  erea  after  the  lapse  of  the  period  of  preBcription  withhold  such  pay* 
aieot  in  80  far  as  he  would  otherwise  be  entitled  to  do  so,  if  prior  to  tht« 
lipoo  of  the  perictd  he  has  done  one  of  the  foUowing  things :  (a)  if  he  has 
forwarded  a  notice  of  the  defect  to  the  vendor;  (h)  if  he  has  made  an  applica- 
tion Ui  the  eourt  for  the  perpetuation  of  testimony  as  to  such  defect ;  (c)  if 
ia  ibe  course  of  an  action  between  him  and  u  subsequent  purchaser  relating 
to  Ike  detect  he  has  served  a  third  party  notice  on  the  vendor.  The  pur- 
«luae  money  may  be  withheld  to  the  extent  mentioned,  without  any  such  act 
^one  by  the  purchaser,  if  the  defect  has  been  concealed  by  the  vendor  with 
intent  to  deoidv^-.B.G.B.  178,  479,  490  (3), 


^ 
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claim  performance  of  the  agreement  and  compensation  for  tkl 
delay, including  interest;  (2)  he  may  rescind  the  agreement  if  k| 
can  show  that  the  belated  performance  o£  the  agreement  is  \ 
less  to  hinij  or  if  time  is  of  the  essence  under  the  original 
ment  or  has  been  made  so  by  notice  in  the  prescribed  maisiiflr.1 
Where  the  purchased  object  has  been  delivered  on  the  unilff-l 
standing  that  time  should  be  allowed  for  the  payment  ottbi 
purchase  money,  the  sale  cannot  be  rescinded  on  non-paj-meat 
of  the  parchase  money  at  the  agreed  timCj  unless,  in  the  c^sed 
the  sale  of  a  movable  thing,  it  was  stipulated  that  the  ownership 
should  not  pass  before  payment  of  the  purchase  price  (paeittM 
reservati  domiu'd) — B.G.B,  454,  455. 

In  the  case  of  a  mercantile  sale  the  vendor  has  the  foUovi 
additional  remedies  if  the  purchaser  is  in  fnora  accipwmdi  :  (1)  1 
may  store  the  goods  at  the  purchaser's  expense  ;  (2)  he  may  i 
the  goods  for  account  of  the  purchaser  by  public  auction  or  by" 
private  contract  through  an  authorized  broker,  having  previously 
given  notice  to  the  purchaser  if  practicable ;   where  the  goodf  J 
are  of  a  perishable  nature  the  notice  may  be  dispensed  with  ;  tl)#| 
vendor  as  well  as  the  purchaser  may  bid  at  the  public  auction ;  \ 
the  result  of  the  sale,  as  far  as  practicable^  must  be  oommani- 
cated  to  the  pio'chaser — H.CI.B.  373,  374. 

The  rules  as  to  the  vendor's  rights  under  English  law  are  Ddt 
on  the  whole  different  from  the  German  rules  (as  to  good^  see 
Sale  of  Goods  Act  1893  ss.  37-42),  but  no  question  of  lien  mm 
the  proper  sense  of  the  word  can  arise  under  German  law,  aa  the  ^ 
ownership  does  not  in  any  event  pass  to  the  purchaser  until  tie 
goods  are  delivered. 

The  pactum  reservati  dominii  is  permissible  under  English  as 
under  German  law  (see  Sale  of  Goods  Act  1893  s.  19  (1)). 

On  the  sale  of  immovables  an  English  vendor's  rights  go 
further  in  theory  than  a  German  vendor's  rights,  but  the  difier- 
ence  is  not  of  much  practical  importance,  as  an  English  vendor 
does  not  as  a  rule  rely  on  his  equitable  lien  for  unpaid  purchase 
money,  but  secures  himself   by  specific  mortgage  or  charge  ki 
the  purchase  money  is  not  paid  contemporaneously  with 
conveyance  of  the  land. 

The  claim  for  specific  performance,  which  under  German ' 
may  be  asserted  in  the  case  of  any  sale,  is  not  under  English  I 
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in  the  oase  of  an  agreement  for  the  sale  of  movables 
:eept  cuider  quite  special  circumstances). 

g.    Rnles  aa  to  Agreements  similar  to  Agreements  for 
Sale,  Exeliange^  &o. 

104.  The  rules  as  to  sales  are^  mutatu  mutatidiSj  also  applicable 
^  exchanges— B*G.B.  515. 

The  rules  as  to  the  duties  of  vendors  and  purchasers,  and  as  to 
rarranty  of  title  and  quality,  are,  mutatiB  mutatidU,  applicable 
all  agreements  for  the  alienation  or  hypothecation  of  any 
iroperty  for  valuable  consideration  (e<g,  agreements  for  transfer  of 
roperty  by  way  of  compromise,  or  in  consideration  of  services, 
greements  to  pledge  or  charge,  &c.) — B.Cx.B.  445,  493.  Parti- 
ton  agreements  are  specially  provided  for  by  B.G,B.  757, 

h.    Special  kinds  of  Agreements  for  Sale. 

aa.   Hire-purchase  Agreement. 

106.  km  agreement  which  in  English  phraseology  is  termed 
*  hire-purchase '  agreement,  and  in  German  is  called  Ahzah^ 
"^m^xtje^chafi^  may  either  take  the  form  of  a  hiring  agreement 

K&h,  after  the  payment  of  a  certain  number  of  instalments  o£ 
^  is  converted  into  a  sale,  or  it  may,  as  is  commonly  the  ease 
11  German  practice,  take  the  form  of  an  immediate  sale  subject 
ti  the  pactum  re^ermti  dominii  until  payment  of  the  last  instaK 
ment  of  the  purchase  price* 

Id  order  to  cheek  the  many  abuses  to  which  transactions  of 
lliis  kind  are  apt  to  lead,  an  Imperial  Act,  passed  in  1893  {Gesetz 
lelrefferui  die  AhzahlungHgeschd/fe),  has  introduced  the  following 
ipecial  rules  which  are  applicable  either  in  the  case  of  a  sale, 
iabject  to  the  pactum  reservati  dominii^  of  any  movable  thing  to 
any  person  other  than  a  registered  trader,  for  a  purchase  price 
payable  by  instalments,  or  in  the  case  of  an  agreement  embody- 
ing a  similar  transaction  in  another  legal  form  : 

(1)  on  the  rescission  of  any  sale  or  other  agreement  coming 
under  the  provisions  of  the  Act,  each  party  must  return  to  the 
Other  party  any  property  or  money  received  by  virtue  of  the  agree- 
ment, and  the  purchaser  must  indemnify  the  vendor  for  any 
outlay  made  in  pursuance  of  the  agreement  and  for  any  damage 
caused  by  his  default^  or  by  any  event  for  which  he  is  respon- 

fible ;  he  most  also  pay  the  amonnt  representing  the  value  of  the 
"Use  of  the  purchased  thing,  inchiding  its  diminution  in  value 
during  the  time  it  was  in  the  purchaser's  possession ;  any  agree- 
ment by  which  the  purchaser's  duties  are  extended  is  void ; 

(2)  the  payments  and  deliveries  to  be  made  by  each  party  on  the 
reeciasion  of  the  agreementi  must  be  made  contemporaneously ; 
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(3)  If  any  penalty  payable  under  the  agreement^  on  tliel 
of  any  of  the  ])urchaser's  obligations,  is  unreasonably  higi,iil 
must  be  reduced  to  a  reasonable  amount ;  | 

(4)  a  stipulation  accelerating  the  maturity  of  the  baUnoe  i 
the  purchase  price  in  the  event  of  a  breach  of  the  agreeineDtif 
voidj  if  it  is  to  come  iuto  operation  before  at  least  two  mtm 
sive  instahnents  are  wholly  or  partly  in  arrear,  and  befoiv  ft 
amouQt  of  arreai-s  is  equal  to  at  least  one-tenth  of  the  purcbsr 
price. 


bb,    Sah  <m  approval, 

106.  A  sale  on  approval  {Kaufauf  Probe)  must  be  distinguijiliri 
from  a  sale  according  to  sample  {Kan/  nach  Probe)^  which  i^as 
ordbary  sale  with  a  warranty  ot*  the  qualities  shown  in  the 
sample  (187)» 

A  sale  on  approval  either  begins  to  be  operative  on  tk 
approval  of  the  goods  by  the  purchaser  (condition  precedent) 
or  ceases  to  be  operative  on  the  rejection  of  the  goods  (conditka 
subsequent).     The  following  rules  apply  to  such  a  sale  : 

(1)  where  no  contrary  intention  is  shown  the  approval  tf 
deemed  to  be  a  *  condition  precedent ' — B.G»B,  495  (1) ; 

(2)  the  vendor  must  allow  the  purchaser  to  inspect  the  thing 
purchased  on  approval — B.G.B-  495  (2); 

(3)  the  approval;  in  the  absence  of  any  stipulation  in  thi 
agreement  sj^ecifying  the  period,  must  be  declared  within  «m4 
reasonable  period  as  the  vendor  may  determine — B.G,B.  496 ; 

{4}  a  purchaser  to  whom  the  purchased  thing  is  handed  for 
inspection  J  and  who  does  not  express  his  disapproval  within  tb 
proper  period^  is  deemed  to  have  signified  his  approval— 
B.G.B,  496.1 

ce.  Bedemption  ('  Wiederkanf), 

197.  The  English  form  of  mortgage,  by  which  the  borrower 
conveys  property  to  the  lender,  subject  to  a  proviso  for  redemp- 
tion on  repayment  of  the  debt,  is  unknown  in  Germany,  bit 
German  practice  has  introduced  a  method  by  which  the 
object  can  be  attained  in  another  form* 

A  lender,  who  adopts  that  method,  purchases  an  object  belongs 
ing  to  the  borrower  with  a  stipulation  enabling  the  borrower  ^ 
repurchase  it  within  a  specified  period  at  a  specified  pric 
A  person  who  makes  it  a  regular  business  to  purchase  movj ' 


^  Where  the  approval  ia  a  condition  fireocjdGiit  and  the  goodft  aw 
before  approval  the  ownership  does  sot  pass  until  approval.    Compai^  Sile 
aoodB  Act  of  1S93  a.  13  rule  4. 
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things,  allowing  the  vendor  such  right  of  redemption,  is  subject 
to  the  regulations  which  by  State  law  may  be  imposed  upon 
pawnbrokers  {Gew^rle-Ordnung  s,  34  (2),  E.G.  94). 

The  following  rules  are  applied  with  reference  to  the  right  of 
redemption : 

(1)  the  parties  may  fix  such  period  for  the  exercise  of  the 
right  of  rolemption  as  they  may  think  fit;  in  the  absence  of 
any  express  stipulation  on  the  subject,  the  right  to  redeem  an 
immovable  lapses  after  thirty  years  from  the  date  of  its  creatioUi 
and  a  right  to  redeem  either  a  movable  or  a  right  lapses  after 
three  years  from  the  date  of  its  creation — B,G,B.  503  ; 

(2)  a  declaration  on  the  original  vendor's  part  expressing  his 
intention  to  exercise  his  right  of  redemption,  if  duly  com  muni* 
eated  to  the  original  purchaser,  creates  an  agreement  for  the  sale 
of  the  object  to  which  the  right  refers;  the  declaration  is  not 
r^nired  to  be  in  the  form  necessary  in  the  case  of  an  ordinary 
purchase  of  an  object  of  the  same  kind — B.Q.B.  497  (1) ; 

(3)  where  no  contrary  intention  is  shown,  the  price  payable 
on  rctlempiion  is  the  original  purchase  price — ^B,G,B.  497  (2) ; 

(4)  the  person  against  whom  the  right  of  redemption  is  exer- 
ttsalJe  is  under  the  following  obligations :  {a)  he  is  liable  for  the 

^destruction  of,  or  any  deterioration  or  material  alteration  in  the 
purchased  object  attributable  to  any  default  on  his  part — B.G.B. 
498  (2) ;  (4)  if  the  purchased  object  is  in  existence  at  the  time 
of  the  redemption  he  mu^rt  hand  it  over  to  the  person  exercising 
the  right  of  redemption  with  all  accessories — B,6.B.  498  (1); 
{c)  if  he  has  sold  or  incumbered  the  purchased  object,  or  if  the 
purchased  object  has  been  sold  or  incumbered  by  a  judgment 
creditor  or  trustee  in  bankruptcy,  he  must  recover  it  from  the 
purchaser  or  remove  the  incumbrance— B.G.B.  499;  if  this  u 
mipossible  he  is  in  the  i)osition  of  a  debtor  who  cannot  perform 
his  obligation  owing  to  an  event  or  circumstance  for  which  he  is 
responsible  (158,  160  sub  (3))— B.G.B.  499;  {d)  if  the  price 
payable  on  redemption,  according  to  the  agreement  between  the 
parties,  is  determined  by  the  value  of  the  repurchased  object 
at  the  time  when  the  right  of  redemption  is  exercised,  the  person 
exercising  the  right  of  redemption  is  not  entitled  to  any  com- 
pensation under  rule  {a) — B.G,B.  501 ; 

(5)  the  person  against  whom  the  right  of  redemption  is 
exercised  is  entitled  to  the^'w*  (oUendi — 144  sub  (9)— and  to  the 
reimbursement  of  any  outlay  by  which  the  value  of  the  repur- 
diaeed  object  has  been  increased  (except  where  the  price  of 
redemption  is  determined  by  the  value  of  the  repurchased  object 
at  the  time  of  redemption)— B.G.B.  500,  501 ; 

(6)  a  right  of  redemption  vested  in  several  persons  jointly, 
can  only  be  exercised  by  all  such  persons  acting  jointly ;  where 

■caovTsm  Q 
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one  of  them  lias  lost  his  right  bj  waiver,  lapse  of  time,  or  otiiff.i 
wise,  or  is  unwilling  to  exercise  it,  his  concun*enc«  is  cU^peodJ 
with— B.G.B.  502; 

(7)  a  right   of  redemption  created  under  the  general 
is  binding  on  the  parties  only,  and  does  not  affect  any  I 
party  acqairing  any  right  over  the  object  to  which  it 
even  if  such  third  party  is  aware  of  the  existence  of  the 
where  the  right  refei^  to  an  immovable  the  party  entitled  I 
may  register  a  ^  caution  ^  (319), 

dd.  Siffit  of  Pre-emption  {Vorkat^), 

108.  A  party  entitled  to  a  right  of  pre-emption  in  respect  (I 
any  object  may,  in  the  event  of  an  agreement  for  the  sale  A ' 
such  object  being  entered  upon  with  a  third  party,  prevent  tie  | 
completion  of  such  sale,  and  become  himself  the  purchaser  in  th^j 
place  of  the  third  party- 
Statutory  rights  of  pre-emption  exist  under  Imperial  law(« 
for  infitance  529),  and  under  State  law  (eee  E.G.  67,  109);  ' 
contractual  rights  of  pre-emption  may  be  created  without  nKtri^  | 
tion ;  a  contractual  right  of  pre-emption  as  a  general  rule  ia  onlr  I 
operative  as  between  the  parties^  but  where  such  a  right  refewi 
to  an  immovable  it  may  be  so  constituted  as  to  have  the  effeH 
of  a  '  real  right '  (308), 

In  the  following  rules,  in  which  the  effects  of  a  'penoDil'| 
and  of  a  ^real''  right  of  pre-emption  are  stated  separately,  tie] 
person  entitled  to  exercise  the  right  is  called  *the  pre-emptor^,  J 
and  the  person  against  whom  the  right  can  be  exercised  is  called  | 
the  '  pre- vendor  \  the  object  to  which  the  right  refers  is  (  " 
^  the  property  subject  to  pre-emption ', 

A.  Permnal  Bight  of  Pre-empH^m* 

(1)  The  right  cannot,  in  the  absence  of  a  stipulation  to  iht 
contrary,  be  transferred  by  assignment;  if  it  is  exen'is^bk 
during  a  specified  period,  it  is  presumed  to  be  transmissilJe  cm 
the  death  of  the  pre-eraptor ;  in  any  other  case,  and  in  the  abfie«M«  I 
of  an  express  provision  to  the  contrary  in  the  statut-e  or  agree—" 
ment  by  which  tlie  right  is  created,  it  lapses  on  the  death  of  tli* 
pre-emptor— B.G.B,  514; 

(2)  the  pre* vendor  is  under  an  obligation  to  give  notice  w 
the  pre-emptor  of  any  agreement  for  the  sale  of  the  property 
subject  to  pre-emption ;  but  a  communication  from  the  pof* 
chaser  is  deemed  a  performance  of  this  obligation  ;  the  right  k 

^  State  law  mtiy  allow  the  creation  d  rights  of  redemption  hMwing  ^^* 
character  of  real  rights  (80d) ;  »eo  for  inatftnce  Prussian  A.  O.  art.  S9* 
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Eereisable  as  soon  as  any  such  agreement  has  been  ojade.  and 
h'p&m  unless  exercised  within  a  prescribed  period  commencing 
the  communication   of  the    notice;    ilm  period,  in  the 
see  of  any  statutory  or  contractual  provision  to  the  con- 
ly,  is  two  months  if  the  property  subject  to  redemption  is  an  • 
immovable,  and  one  week  in  every  other  case — B,G.B»  510  ; 

(3)  the  right  is  exercised  by  means  of  a  declaration  communi- 
.eat^  to  the  pre> vendor^  which  is  not  required  to  be  in  the  form 

ptherwise  necessary  in  the  case  of  a  sale  of  an  object  of  the 
ae  kind;  the  communication  of  the  declaration  creates  an 
ement  under  which  the  pre-vendor  is  bound  to  sell  and  the 
pn*-emptor  is  bound  to  purchase  the  property  subject  to  pre- 
©nption  cm  the  tenns  of  the  agreement  made  between  the 
pre-vendor  and  the  third  party — B.G.B,  504,  505, 

(4)  a  provision  in  the  agreement  of  sale  between  the  pre- 
ttdor  and  the  third  party,  that  the  sale  is  to  be  rescinded  in 

the  event  of  the  right  of  pre-emption  being  exercised,  is  in- 
^{lemtive   as    between    the   pre-vendor    and  the   pre-emptor — 
,G.B.506; 

(5)  where  the  consideration  for  the  sale  includes  an  act  to  be 
erformed  in  addition  to  the  payment  of  the  purchase  priccj  and 

m  pre-emptor  is  unable  to  perform  such  act,  the  estimated  value 

toe  act  must  be  a<Med  to  the  purchase  price ;  if  the  value  of 

i  act  cannot  Ije  estimated,  the  right  of  pre-emption  cannot  be 

lemsed,    unless    the   act    is    so    unimportant    that    the    sale 

rould  have  been  concluded  even  if  it  had  not  been  promised — 

"B.G.B,  507; 

(6)  if  the  sale  comprises  any  objects  other  than  the  property 
tject  to  pre-emption,  the  pre-emptor  must  pay  a  proportionate 

of  the  agreed  purchase  price,  but  he  may  require  the  inclu- 
on  of  any  objects  which  cannot  be  severed  from  the  property 
^subject  to  pre-emption  without   disadvantage  to  him— B.G.B. 
508; 

(7)  a  provision  in  the  agreement  with  the  third  party,  by 
wUeh  the  payment  of  the  purchase  price  is  postponed,  operates 
in  favour  of  the  pre-emptor  only  in  so  far  as  he  gives  security ; 
on  the  purchase  of  an  immovable  a  registered  charge  is  sufficient 
•ecority— B.G.B.  509 ; 

(8)  the  ndes  as  to  the  exercise  of  joint  rights  of  pre-emption 
WB  the  aame — mutaiii  mvtandU — as  the  rules  relating  to  the 
exercise  of  joint  rights  of  redemption  (197  sub  (6)) — B.G.B.  513; 

(9)  in  the  absence  of  a  stipulation  to  the  contrary,  the  right 
of  pre-emption  cannot  be  exercised  in  the  case  of  a  sale  of  the 
property  subject  to  pre-emption  to  any  statutory  heir  (473)  of 
I  be  pre-vendor,  if  such  sale  is  effected  with  reference  to  his  right 
of  inheritance — B.G.B.  511 ; 
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Illtisti^tion :   A  father  sells  a  house  to  a  son  for  a  ^   - 
price  payable  on  the  father"*s  death  by  means  of  a  <. 
from  the  value  of  the  Bon^s  share  in  the  father^s  estate;  ih^i 
of  pre-emption  cannot  be  exercised. 

(10)  the  pre-emptor  has  no  claim  against  a  third 
whom  the  property  subject  to  pre-emption  is  sold  and  deliv 
on  the  other  hand  the  third  party,  upon  whose  purchase  the  ngii 
is  exercised,  has  no  claim  against  the  pre-emptor ;  the  pre-veoir 
18  of  course  liable  for  the  breach  of  his  agreement  with  ii^ 
pre-emptor,  or  with  the  third  party,  but  he  may  protect  bin 
by  making  the  sale  to  a  third  party  subject  to  the  exerckij 
the  right  of  pre-emption,* 


(1) 


B.   Beal  Right  of  Pre'emption* 

A  parcel  of  land  ^  may  be  charged  with 


a  real  rig))i< 
pre-emption  in  favour  of  a  named  person,  or  in  favour  of  tke 
owner  for  the  time  being  of  another  parcel  of  land ;  the  cieition 
of  such  a  right  must  be  registered,  and  is  also  subject  taj 
other  rules  relating  to  the  creation  of  real  rights  affa^ 
immovables  (310)— B.G.B.  1094; 

(2)  the  effect  of  a  real  right  of  pre-emption  as  between  ^  1 
immediate  parties  is  the  same  as  the  effect  of  a  personaJ  right  of 
pre-emption  3— B.G.B.  1098  (1) ; 

(3)  the  right  may  be  made  to  extend  to  more  than  one  8*ki  I 
or  to  some  specified  sale;  in  the  absence  of  any  indication  to  the  I 
contrary  it  is  deemed  to  extend  to  the  first  sale  only — B:GJ.  I 
1097; 

(4)  any  person  who  acquires  any  right  relating  to  the  ppopertf  I 
subject  to  pre-emption  acquires  such  right,  subject  to  the  rigkt  I 
of  pre-emption ;  he  is  in  the  same  position  as  if  the  right  htii 
actually  been  exercisedj  and  the  pre-emptor  had  caused  a  *  eantkai' 
(319)  to  he  registered  for  the  protection  of  his  claims  i^  tk 
ownership— B.G.B.  1098  (2); 

*  An  exeeption  lo  this  rule,  which  result*  ftrom  the  general  prindflii  ^ 
the  Germ&n  l&w  of  obligations,  arises  In  the  case  of  the  statutory  H|bt  ^ 
pre  ©mption  exorciMljlo  on  the  sale  of  a  shore  in  any  estate  elfoeted  by  oftt 
of  the  co-heirs  (629)  ;  in  such  a  caso  the  right  of  pre-emptioa  li  after  Ifc* 
transfer  of  the  share  to  a  purchaser  exercisable  againat  the  pupchMW—  | 
B.G.B,  2035. 

*  The  owner  of  an  undivided  share  may  make  sach  undivided  shard  vt^  \ 
to  a  right  of  pro-t^mption,  but  the  owner  of  the  whole  parool  eanJK^i  ntal»  ^ 
tindivided  share  subject  to  the  right.     The  right  in  the  abmi&ce  of  ao  in^i^- 
tion   to  the  contrary  is  deemod  to  extend  to  the  aooeaaorlea — ^B^O.lLlO^ 
1096. 

*  A  pfTsntial  right  of  pre-emption  is  not  exercisable  on  any  iald  by  •  W^ 
in  bankruptcy  ;  a  real  right  of  pre-emption  is  exercisable  ob  sueli «  ttK^ 
effected  by  private  contract— B.O.B.  1098  (1), 
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(5)  the  ri^ht  to  give  notice  of  a  sale  may  be  exercised  by 
the  owner  for  the  time  beings  of  the  property  subject  to  pre- 
emption as  well  as  by  tlie  pre-vendor ;  if  the  latter  is  not  the 
owner,  he  is  bound  to  give  notice  to  such  owner  of  the  exercise 
of  th©  right  of  pre-emption  J  or  of  the  fact  that  such  right  has 

[Wome  barred  by  lapse  of  time— B.G.B.  1099  * ; 

(6)  if,  on  a  sale  of  the  property  subject  to  pre-emption  to 
'm  third  party,  such  property,  notwithstanding  the  exercise  of 

thfy  right  of  pre-emption,  is  transferred  to  and  registered  in  the 

name  of  the  purchaser,  or  his  successor  in  title^  the  registered 

owner  may  refuse  to  transfer  the  property  into  the  pre-emptor's 

I  name  except  on  repayment  of  any  sum  paid  by  him  as  purchase 

Boney ;  if  the  proj>erty  is  registered  in  the  pre-emptor's  name, 

it  powpewioa  given  to  the  purchaser  or  his  successor  in  title^  he 

iay  refuse  delivery  of  possession  in  the  same  way ;  any  payment 

fwhich  the  pre-emptor  has  to  make  to  the  purchaser,  or  his  suc- 

w  in  title,  is  deemed  to  be  made  in  part  satisfaction  of  the 

money  payable  by  him— B.G.B.  UOO,  UOl  ; 

(7)  if  the  pre-emptor  cannot  be  found,  the  right  of  pre- 
emption may  be  excluded  by  judicial  order  after  the  lapse  of 

>  period  specified  in  a  public  citation  ;  this  rule  is  not  applicable 
Cin  any  case  in  which  the  right  of  pre-emption  is  exercisable  by 
the  owner  for  the  time  being  of  a  specified  parcel  of  land. 


2.    Ao&BEMEKTS    RELATING    TO    GlPTS   INTER  VIVOS 

a.    General  Statement* 

199.  It  is  pro])Osed  to  compare  the  rules  of  German  and 
Qglifeh  law  with  respect  to  the  following  questions ;  (1)  How 
gift  effected  ?  (2)  How  h.T  can  a  promise  to  make  a  gift 
be  enforced  ?  (3)  In  what  events  can  a  gift  be  revoked  by  the 
lonor  ?  (4)  In  what  events  can  the  validity  of  a  gift  be  contested 
Dn  public  or  private  grounds  ?  (5)  What  is  the  effect  of  a  burden 
iposed  upon  the  donee  ? 

English   law   deals  with   these  questions   in   the   following 
Qer : 

*  Under  rulia  X  (2)  Ike  iime  within  which  the  right  of  pre-emptioa  may 

exerciaed  nma  from  the  djite  of  the  notice  of  the  a&Ie  oommunicAtod  to 

""th^  pre-emptor.    If  the  pre-vendor  is  not  the  owner  of  the  property  subject 

to  pre^-emption,  the  latter  is  interested  in  putting  an  end  to  the  state  of 

^oeoeHttinty ;  the  rule  iu  the  text  therefore  atlows  him  to  give  ootioe  of  the 

The  right  of  pre-emption  being  exercised  bj  a  deolaration  eommuni- 

ated  to  the  pre--?endor,  the  own^  of  the  property  is  further  protected  by  the 

lie  tmder  whieh  the  pre^Tendor  is  bound  to  inform  him,  whether  the  right 

has  been  azcrdaed,  or  haa  eeaaed  to  be  exer«iaab)e. 
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(1)  a  gift  may  be  efiPected  by  the  transfer  or  deliyeiyrfj 
tbe  object  to  the  donee,  or  to  another  in  trust  for  the  done^v  I 
by  a  declaration  of  trust  on  the  donor's  part  without  ddiraj.! 
or  transfer ;    a  voluntary  transfer  of  property  from  if  to  J 
does  not  in  itself  constitute  a  gift  from  ^^  to  ^;  it  is  aliqij 
necessary  to   ascertain  the  intention  of  the  j)artie8 ;  in  n 
cases  (e.  g.  in  the  case  of  a  conveyance  or  transfer  to  a  lib 
or  a  child  or  to  a  person  to  whom  the  transferor  stands  in  bet 
parentis)  the  intention  to  make  a  gift  is  presumed ;  insomeoilihs 
cases  (e.  g.  in  the  case  of  a  ccmveyance  of  land  or  a  tnnsfar 
of  stock  paid  for  by  one  person  and  conveyed  or  transferred  to 
another^  not  being  the  wife  or  child  of  the  purchaser  or  net 
being  a  person  to  whom  he  stands  in  hco  parentis),  it  is  presofflcl 
that  the  grantee  or  transferee  only  takes  as  trustee  for  fts 
purchaser  ;  but  it  is  not  necessary  in  any  case  that  the  gift  shoold 
be  the  subject  of  an  agreement  between  the  donor  and  tiie 
donee ;  it  is  possible  to  effect  a  gift  without  the  consult  or  know- 
ledge of  the  donee  (e.  g.  by  the  execution  of  a  conveyance  in  Us 
favour) ; 

(2)  a  promise  to  make  a  gift  if  made  by  deed  under  seil  it 
enforceable  at  law  in  all  cases^  unless  vitiated  by  any  circom- 
stance  which  would  also  vitiate  an  agreement  for  valuaUe 
consideration^  and  although  the  donee  cannot  avail  himseU  of 
the  remedy  of  specific  performance^  he  can  claim  the  valae  d 
the  gift  by  way  of  damages ; 

(3)  a  donor,  who  does  not  expressly  reserve  a  power  of 
revocation,  cannot  in  any  event  revoke  his  gift ;  the  rule  ns  to 
Che  effect  of  the  statute  of  27  Elizabeth,  according  to  whidi 
a  voluntary  conveyance  of  land  was  revoked  by  a  subsequent 
conveyance  for  value  of  the  same  parcel,  is  repealed  by  the 
Voluntary  Conveyances  Act  1898  ; 

(4)  a  gift  of  land  or  chattels  is  void  under  the  statute  of 
13   Elizabeth    if   made    with    intent    to   defraud   the  donoi^s 
creditors ;   a  voluntary  settlement  is  voidable  in  certain  events 
specified  by  the  Bankruptcy  Act  1883 ;   a  gift  of  land  to  ^ 
corporate  body  not  authorized  to  hold  land,  and  any  other  g^ 
of  land  not  within  the  classes  of  gifts  sanctioned  by  the  Mo'^' 
main   and  Charitable  Uses  Act   1888  causes  the   land  to       ^ 
forfeited  to  the   Crown;   subject  to  these  exceptions   a  ^^ 


GIFTS  INTEE  VIVOS 


231 


caimot  be  impngDed  or  avoided  as  such  on  public  or  private 
Lf^iotuiidi  I 

(5)  a  gift  8\ibject  to  a  bunlen  {donatio  mb  modo)  is  unknown 

[to  ExigUflb  laWj  but  the  purposes  for  which  such  a  transaction  is 

L€Bterecl  mpon  may  be  attained  by  a  gratuitous  transfer  of  property 

for  the  benefit  of  the  transferee  but  subject  to  a  specified  trust 

in  favour  of  another.^ 

The  German  rales  on  the  same  questions  may  be  gummarized 
as  follows : 

(1)  a  gift  cannot  be  effected  except  by  agreement  between 
ibe  donor  and  the  donee  (200) ; 

(2)  the  promise  of  a  g^ift,  though  made  in  the  prescribed 
fomit  and  not  suffering  from  any  of  the  defects  which  would 
invalidate  an  agreement  for  valuable  consideration^  ceases  to  be 
bbidiDg  in  certain  specified  events  (201) ; 

(8)  a  gift  may  be  revoked  by  the  donor  in  certain  specified 
\wmfB  (203) ; 

(4)  certain  kinds  of  gifts  are  invalid  on  public  grounds ;  the 

[doiior's  statutory  heirs  (473)  may  in  certain  events  claim  a  total 

'  partial  return  of  a  gift  interfering  with  their  rights  (203) ; 

(5)  there  is  a  material  difference  between  a  German  donatio 

|tif2  im>do^  and  an  EnglisK  gratuitcjus  transfer  of  property  upon 

Specified  trusts;  under  German  law  the  donor  can  enforce  the 

objeotfi  of  the  gift  (204) ;  under  English  law  the  donor  has  no 

further  control  over  the  matter,  except  in  so  far  as  the  trusts 

hare  for  his  benefit ;  a  gift  subject  to  a  burden  must  be  dis- 

rUngntahed  from  a  transfer  of  property  in  consideration  of  a 

I  promise  made  by  the  transferee  for  the  benefit  of  a  third  party. 

I  Such  a  promise  under  English  law  could  be  enforced  by  the 

tranfiferar,  but  could  not  be  enforced  by  the  beneficiary. 


b.    Definition  and  Mode  of  efiboting  Gilta. 

200,  '  A  transfer  of  property  by  means  of  which  the  donor  out 
of  his  own  property  confers  a  benefit  on  the  donee  is  a  gift 
(Sckenkuntji)  if  it  is  agreed  between  donor  and  donee  that  the 
transfer  of  the  property  is  to  be  gratuitous/ — B.G.B.  516  (1). 


^  A  gift  subject  to  a  bitrd«ii  must  b«  distinguished  tnaxi  h,  gift  of  oneFOUS 
[l^roperiy  («» g*  leMobolda  or  sbaret  subject  to  oslU). 
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'  The  non-exercise  of  a  right  to  acquire  propertjr^  or  the  wiiMr 
of  a  right  vested  in  interest^  but  not  as  yet  vested  in  poflBHMi 
or  the  renunciation  of  a  l^;acy  or  inheritance  though  intendei 
to  benefit  another  does  not  constitute  a  gift' — ^B.CB.  517. 

Only  a  transfer  of  property  under  the  donor's  direct  oontnl 
comes  within  the  definition.  The  transfer  is  not  required  to  h 
made  to  the  donee  himself.  A  gratuitous  payment  made  by  the 
donor  to  a  creditor  of  the  donee^  in  payment  of  the  donee'f 
debt^  is  a  gift  from  the  donor  to  the  donee. 

An  agreement  relating  to  a  gift  is  formed  by  offer  and 
acceptance  in  accordance  with  the  general  rules^  but  where  a 
transfer  of  property  is  effected  without  the  donee's  concurrene^ 
the  donor  may  require  the  donee  to  declare  his  acceptance  within 
a  specified  period,  and  if  the  donee  does  not  decline  the  gift 
within  that  period,  he  is  deemed  to  have  accepted  it — B.6.& 
516. 

An  ag^eement^  by  which  a  future  gift  is  promised,  is  invalid 
unless  made  by  public  act  (97) ;  but  the  invalidity  in  such  a  caae 
is  removed  by  the  performance  of  the  promise^  with  the  result 
that  the  act  done  in  pursuance  of  the  agreement  is  deemed  to 
have  been  done  in  discharge  of  a  valid  obligation^  and  that  the 
value  of  the  benefit  received  by  the  donee  cannot  be  recovered 
imder  the  rules  as  to  '  unjustified  benefits '  (298). 

c.   Effect  of  Promise  of  Future  Gifts. 

201.  A  person  who  promises  a  future  gift  is  under  a  Ie» 
stringent  liability  than  an  ordinary  deStor^  as  will  be  seen  by 
the  following  rules : 

(1)  the  donor  may  refuse  the  performance  of  his  promise, 
in  so  far  as  such  performance  would,  having  regard  to  his  other 
obligations^  endanger  his  capability  to  maintain  himself  in 
accordance  with  his  station  in  life^  and  to  comply  with  his  legal 
duties  as  to  the  maintenance  of  others  (412  sub  (9),  422  sub  (S), 
431)  ^  j  where  a  donor  who  pleads  this  privilege  has  promifid 
several  gifts  the  priorities  are  determined  by  the  respective  dftt» 
of  the  several  promises — B.G.B.  519  ; 

(2)  if  the  performance  of  the  promise  becomes  whoUy  or  partly 

^  This  is  the  only  remnant  of  the  ben^ium  eompetentiat  of  Roman  Uw. 
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lp06sible  by  reason  of  any  circumstance  or  event  not  due  to 
promisor's  wilful  default  or  gross  negligence  the  promisor 
under  no  UabiLit>*— B.G*B.  521 ; 

(3)  the  ordinary  rule   under  which   a  promisor  has  to  pay 
I  uitere^  from  the  time  at  which  he  lb  in  moi'a  mlvendi  (153)  is 
not  applied  in  ih^  case  of  a  promise  of  a  gift — B,G*B,  522; 

{A}  a  donor  who  promises  to  give  any  specific  thing  which 
m  in  bis  possession  at  the  date  of  the  promise  is  not  responsible 
I  tof  defects  of  title  or  quality  except  in  so  far  as  he  has  intention- 
•Ht  concealed  such  defects*— B.G.B.  523,  524; 

(5)  if  the  donor  promises  any  periodically  recurrent  payments, 
soeb  payments^  in  the  absence  of  a  stipulation  to  the  contraryi 
eoine  to  an  end  on  the  donor's  death^ — B.G.B.  520. 


d.    Bevocation  of  Gifts  or  PromiBes  of  Gifts  by  Donor. 

202.  The  following  rules  as  to  the  revocation  of  gifts  or  of 
promides  of  gifts  are  applicable  in  so  far  only  as  the  particular 
gift  or  premise  was  not  made  in  compliance  with  a  moral  duty  or 
o«t  of  regard  to  social  propriety ^ — B.G.B.  534  : 

(1)  a  donor  who  under  the  rule  stated  above — 201  sub  (1)^ 
would  be  entitled  to  refuse  the  performance  of  the  promise  of 
a  future  gift  may  recover  any  object  given  to  the  donee,  unless 
the  donee  provides  such  periodical  payments  as  are  necessary  for 
the  maintenance  of  the  donor  and  of  all  persons  entitled  to  be 
maintained  by  him  (excluding,  however,  any  ill^timate  chil- 
dren) ;  the  right  of  recovery  is  barred  in  any  of  the  following 
events  :  {a)  if  ten  years  have  elapsed  from  the  date  of  the  gift ; 

if  the  donor  has  wilfully  or  by  gross  negligence  caused  his 

bere  the  donor  liaa  promised  a  specific  object,  which  was  not  in  his 

iioa  at  the  dAte  of  the  promise,  the  donee  may  claim  oompensatioti 

t  noik-perfornuuice  in  the  event  ef  such   object  being  afieoted  with  a 

t  of  title,  which  at  the  time  when  it  was  acquired  by  the  donor  was 

iro^  or,  but  for  his  gross  negligence,  would  have  been  known  to  him. 

)  the  donor  has  promised  a  generically  defined  object,  which  was  to  be 

iif^d  bj  him  subsequently  to  the  date  of  the  gift,  the  donee  may  in  the 

L  of  the  ot^ect  given  in  performance  of  the  promise  being  affected  with 

^Sy  de£»ct,  which  waa  known  to  the  donor  at  the  date  of  acquisition  or  would, 

but  for  hia  gron  negllgenoe,  have  been  known  to  him»  claim  the  delivery  of 

an  ol^jeot  without  such  defect  in  the  place  of  the  objt^ct  given  by  the  donor. 

Wlier»  the  donor  with  intent  to  deceive  conceals  any  defects  he  is  liable  in 
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impoverishment ;  (c)  if  the  retiim  of  the  property  would  endanger 
the  donee^s  own  maintenance  or  the  maintenance  of  any  person 
whom  he  is  bound  to  maintain — B^G.B,  528,  529; 

(2)  the  donor  may  revoke  the  promise  of  a  future  gift,  or  recover 
property  predously  given,  if  the  donee^  by  any  serious  offence 
committed  against  the  donor  or  against  one  of  the  donor's  near 
relations  (e.  g.  phyeical  maltreatment,  insnlting  behaviour,  wilful 
infliction  of  heavy  financial  loss,  unlawful  attempt  to  place  the 
donor  under  guardianship),  has  shown  gross  ingratitude — B.G,B. 
530(1); 

(3)  the  donor's  heirs  may  recover  a  gift  or  revoke  a  promis 
made  by  the  donor  if  the  donee  has  wilfully  and  unlawfully] 
caused  the  donor^s  death,  or  if  he  has  prevented  him  from  exercising 
his  right  of  revocation — B>G.B.  530  (2) ; 

(4)  the  right  of  revocation  is  barred  :  (a)  by  the  lapse  of  one 
year  from  the  time  when  the  donee^s  offence  became  known  to 
the  donor ;  (b)  by  the  donor's  condonation  of  the  offence  or  by 
waiver;  (e)  by  the  donor's  death  (except  in  a  case  in  which 
rule  (3)  is  applicable)— B.G.B.  532,  533  ; 

(5)  on  the  breaking  off  of  an  engagement  to  marry,  and  on 
a  divorce  declaring  one  of  the  parties  to  be  the  exclusively  guilty 
party,  all  gifts  made  by  either  party  to  the  other  during  the 
subeist4?nce  of  the  engagement  or  marriage  may  be  recovered  in 
the  manner  specified  below — 407,  422  sub  (6), 


e*  Invalidity  of  Gifts  on  Public  or  Private  Grounda. 

A.  Invaiidifj  of  gift9  on  public  graundi. 

205.  (1)  Gifts  to  corporate  bodies,  the  value  of  which  exceeds 
5,000  ^larks,  may  be  prohibited  or  restrietved  by  State  legislation, 
and  are  in  fact  inoperative  in  several  German  States,  e*  g. 
Prussia,  if  made  without  special  government  authorization 
(E,  G.  86;  Prussian  A.  G.  art,  6  §  7); 

(2)  the  donor's  creditors  may,  in  the  event  of  his  bankruptcy 
and  in  certain  other  events  indicating  his  insolvency,  recover  or 
impugn  any  gift  or  promise  of  a  gift  made  by  him  %iHthin  a 
certain  period  prior  to  the  date  of  any  such  event — K.O.  32, 
87  (2)  Number  4,  63 ;  Anf echtungsgesetz  3  Numbers  3, 4 ;  7  (2), 
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B,  luvalidiiy  of  p/U  on  primU  grounds. 

(1)  Gifts  made  with  the  intention  of  damaging  a  contractual 
heir  or  legatee  (507)  may  be  recovered  from  the  donee  mthin  three 
years  from  the  dat«  of  the  vesting  in  possession  of  such  heir  or 
ligstee  s  right  ^ ;  a  coutracttial  legatee  can  proceed  against  the 
imm  only  in  so  far  as  he  cannot  obtain  compensation  from  the 
betn  (509) ; 

(2)  on  the  computation  of  the  compulsory  portion  of  a 
ftatutory  heir  (510)  all  gifts  made  within  the  last  ten  years  of 
the  donor's  life  *  must  be  added  to  the  value  of  the  estate,  and 

tiy  person  entitled  to  a  compulsory^  portion  may  claim  the  com- 
of  his  portion  on  the  basis  of  such  computation;  the 
claim  i&  the  first  instance  must  be  satisBed  by  the  testamentary 
oaDtiActoal  heirs,  but  not  so  as  to  deprive  them  of  their  own 
afmlsory  portions  (if  any) ;  any  deficiency  may  be  recovered 
from  the  donee ;  gifts  made  in  accordance  with  a  moral  duty  or 
aoeial  propriety  cannot  be  recovered  in  this  manner — see  511. 

f.    Gifta  subject  to  Burdens, 

204.  A  gift  subject  to  a  burden  {Sckenkungunter  Auflage)  must 
^  primarily  intended  to  benefit  the  donee,  and  must  therefore 

)  distingniBhed  from  a  transfer  of  property  in  exchange  for 
a  promise  made  by  the  transferee.  The  burden  may  be  imposed 
for  the  benefit  of  the  donor  or  of  a  third  partyj  or  for  some  public 
objectj  or  for  the  donee's  own  benefit^ 

The  following  rules  apply  to  gifts  subject  to  burdens : 

(1)  the  obligation  imposed  by  the  burden  can,  as  soon  as  the 
gift  has  been  completed,  be  enforced  by  the  donor ;  a  burden 
imposed  for  a  public  object  may^  after  the  donor's  deaths  be 
enforced  by  the  competent  public  authority — B.G.B.  525  ; 

(2)  a  third  party  for  whose  benefit  a  burden  is  imposed  is 

>  In  ibe  eaae  of  a  gill  to  the  donor's  vpaoa^  the  ten  Tears  instead  of 
inning  from   the  date  of  the  gift,  mn  trom.  the  date  of  the  dissolnlion 

the  majTiage. 

*  lUoatJStiona  :  (1)  A  gives  his  Htm  to  B  subject  to  tho  burden  of  snowing 
A  to  reoeiTe  the  produce  of  certain  fields  during  ^'s  life ;  (2)  A  gives  his 
park  to  B  subject  to  the  burden  of  allowing  aoo<9BS  to  the  public  onc«  a  wetfk  ; 
(3)  A  gives  a  sum  of  monej  to  B  subject  to  the  burden  of  investing  it  in 
a  preeeribed  manner  and  not  changing  tlue  lomi  of  iaveoiment  without  the 
donor*s  petmistton. 
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entitled  to  enforce  the  perf onnance  of  the  donee's  obligatioiii  ii 
the  same  way  as  a  third  party  for  whose  benefit  an  agreemesl 
has  been  made  (141)— B.G.B.  330; 

(3)  in  so  far  as^  by  reason  of  any  defect  of  title  or  qoalitj 
attaching  to  the  object  given  t^  the  donee^  the  vaJue  of  the  gift 
is  not  at  least  equal  to  the  value  of  the  outlay  imposed  upon  tk 
donee^  the  latter  is  entitled  to  repudiate  the  burden  until  the 
deficiency  has  been  made  up ;  if  any  outlay  was  incurred  by  the 
donee  in  ignorance  of  the  defect^  he  is  entitled  to  reimbursement 
in  so  far  as  the  value  of  the  outlay  exceeds  the  value  of  the  object 
given  to  him— B.G.B.  526  ; 

(4)  if  the  donee  does  not  perform  the  duty  imposed  upon  him, 
the  donor  may  revoke  the  gift  in  the  manner  and  with  the  con- 
sequences prescribed  in  the  case  of  the  rescission  of  a  reciproed 
agreement  (162) ;  the  right  of  revocation  is  excluded,  if  a  thiri 
party  is  entitled  to  claim  the  performance  of  the  donee's  dot]^^ 
under  rule  (2)— B.G.B.  527.  ^ 


CHAPTER   II:    AGREEMENTS   RELATING   TO  THE 
TEMPORARY   USE   OF   PROPERTY 


1.   Lettixo  and  UraiKo  Aokeemjs^tts 
a.  General  Bules. 

805.  Uk DE&  the  present  EnglUb  law^  letting^  and  hiring  agree- 
ments relating  to  chattels  are  of  a  purely  contractual  nature^ 
while  leiaes  of  land^  besidee  establishing  a  contractual  relation 
the  parties,  confer  a  real  right  on  the  lessee ;  he  takes 
for  years'  in  the  land.     Under  German  law,  as  under 
aman  law  and  the  older  English  law,  the  letting  of  land  only 
Dnfers  a  contractual  right  on  the  lessee.     The  lease  of  a  large 
t?k  of  houses  for  thirty  years  is  an  agreement,  identical  in  its 
character  with  the  letting  of  a  horse  or  of  a.  bicycle  for  an 
hour.     There  are  of  course  a  number  of  rules  which  have  no 
tflimning  except  in  the  case  of  a  lease  of  land,  but  the  general 
ilea  are  applicable  to  both  classes  of  agreements  except  in  one 
[important  respect.     Under  the  German  common  law  the  pur^ 
baser  of  a  parcel  of  land  was  not  bound  by  a  lease  of  such 
rparcel  granted  by  his  predecessor  in  title;  in  the  event  of  his 
ejecting  the  lessee,  the  only  remedy  of  the  latter  was  a  claim  for 
damages  against  his  lessor.     This  was  a  logical  consequence  of 
the  purely  contractual  nature  of  the  lease,  but  highly  incon- 
venient, and  after  long  debates  the  Second  Commission  decided 
^to  GacriBce   logical   consistency  to  practical   convenience;    the 
I  result  is  that,  as  a  general  rule,  the  transfer  of  the  ownei^hip 
fof  a  parcel  of  land,  brings  about  a  transfer  of  the  rights  and 
liabilities  arising  under  any  lease  to  which  such  parcel  is  subject 
(215), 

The  lessee  of  an  immovable,  like  the  hirer  of  a  chattel^  is 
entitled,  concurrently  with  the  owner,  to  the  possessory  remedies 
against  parties  unlawfully  disturbing  his  possession  (315). 

Lcttflcs  of  land  in  the  nature  of  the  building  leases  or  mining 

leases  in  the  form  usual  in  England  cannot  be  granted  under 

German  law,  owing  to  the  restriction  as  to  duration  referred  to 

I  Wow  (207) ;  but  the  purposes  for  which  such  leases  are  granted 
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under  English  kw,  can  be  attained  by  the  creation  of  heritable 
building:  rights  (349),  or  mining  rights  (850),  which  are  real 
rights  (308)  capable  of  registration,  and  different  in  their  nature 
from  the  rights  arising  under  a  lease  in  the  German  sense  of  the 
word. 

Having  regard  to  the  purely  contractual  nature  o£  a  leaae 
under  German  law,  leasehold  interests  are  not  registered  in  the 
land  registry* 

Under  English  law  an  estate  for  life  in  land,  whether  subject 
to  the  payment  of  rent  or  otherwise,  is  not  considered  a  lease* 
hold  interest ;  under  German  law  a  lease  (as  shown  below)  may 
be  granted  for  the  life  of  the  lessor  or  of  the  lessee. 

For  the  sake  of  brevity  the  expression  *  lease '  willj  in  the 
course  of  this  treatise,  include  letting  agreements  relating  to 
chattels,  and  the  expressions  lessor  and  lessee  will  be  applied  in 
a  corresponding  manner.  The  distinction  between  the  different 
kinds  of  leases  respectively  called  Miete  and  Packt  by  the  B.GpB. 
will  be  explained  below  (;:i06).  The  term  '  lease  of  land  '  will  in 
the  course  of  this  treatise  include  leases  of  buildings  and  tene- 
mentSj  and  also  of  parts  of  buildings  tised  m  separate  dwelling- 
places,  or  used  sejiarately  for  other  purposes  (see  B,G.B,  580). 


4 
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b.  Distinction  between  an  Ordiiiarj  Lease  {Mietvertrag) 
and  a  Usufructuary  Lease  {PacHvertrag), 

206,  The  distinction  between  Miete  and  Pacht  is  of  Germanie 
origin,  both  kinds  of  agreement  being  described  in  Roman  law 
by  the  term  locaiio  conductio,  A  lease  by  wbich  the  '  use  of 
a  thing  ^  is  accorded  to  the  lessee  during  the  continuance  of  the 
term  is  called  Mletvertrag — B,G.B.  535,  and  will  in  the  course  of 
this  treatise  Ije  called  '  an  ordinary  lease '  j  a  lease  by  which  the 
'use  of  an  object  and  the  enjoyment  of  its  finits'  is  accorded 
during  the  continuance  of  the  term  is  called  Pachivertrag — B.G.B, 
581,  and  will  in  the  course  of  this  treatise  be  called  *  a  usufruc- 
tuary lease '.  Where  the  term  ^  lease '  is  used  without  any  addition 
hoth  kinds  of  leases  are  referred  to  except  where  the  context 
clearly  indicates  another  meaning. 

The  expression  '  term '  will  be  used  indiscriminately  for  the 
German  expressions  Mietzeit  and  PachizeiL 


I 
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The  definitions  given  above  show  that  there  are  two  points  of 
difference  between  an  ordinary  lease  and  a  usufructuary  lease ; 
(1)  an  ordinary  lease  always  refers  to  a  'thing',  whereas  a  usu- 
fructuary' lease  may  refer  to  a  right  as  well  as  to  a  thing ;  (2) 
an  ordinary  lease  only  confers  the  right  to  the  '  use '  of  the 
^H  leased  object,  while  a  usufructuary  lease  also  confers  the  right  to 
B  the  fruits  (77) ;  the  lease  of  a  dwelling-house  is  always  an  ordi- 
H^  nary  lease ;  the  lease  of  agricultural  land  is  always  a  usufructuary 
H  lease;  the  lease  of  the  s]K>rting  rights  over  land  is  a  usufructuary 
^1  kase  of  a  right ;  an  agreement  to  let  a  mare  for  the  purpose  of 
^p  being  ridden  is  an  ordinary  lease ;  an  agreement  to  let  a  mare 
H^      for  bn?oding  purposes  is  a  usufructuary  lease. 

■  » 


c.  Duration  of  Lease. 


^^     basin 
^B    expir 

^^  m 


a07.  Under  English  law  a  letting  agreement  may  extend 
over  any  length  of  time.  Leases  of  land  for  1^000  years  occur 
in  actual  practice. 

Tender  German  law  the  maximum  duration  of  a  lease  is  thirty 
years,  or  the  life  of  the  lessor  or  of  the  lessee.  A  lease  for  more 
than  thirty  years  can  be  tenninated  by  notice  in  the  same  way 
as  a  lease  for  an  indefinite  term — B.G.B,  567. 

The  following  rules  apply  to  the  termination  of  leases : 

(1)  a  lease  for  an  indefinite  term  may  be  terminated  by 
notice  like  a  yearly  tenancy  under  English  law ;  the  length  of 
the  notice  varies  according  to  the  nature  of  the  lease^  the  longest 
notiee  being  necessary  in  the  case  of  a  usufructuary  lease  of 
land  ^,  or  of  a  right ;  such  a  notice  must  terminate  at  the  end  of 

jTOir  of  tenancy^  and  must  be  given  at  the  latest  on  the  first 
bonnesB  day  of  the  half  year  at  the  end  of  which  the  notice 
expipes — B,G.B.  595  (1).    As  to  the  length  of  notice  in  other 
,  see  B.GB,  565  (1)  (2)  (3); 

(2)  if  the  use  of  the  leased  object  is  continued  after  the 
expimtion  of  the  term,  the  parties  are  deemed  to  have  agreed 
upon  a  lease  for  an  indefinite  period,  unless  notice  of  a  contFary 


^  Uikdor  English  l&w  ftgricultund  joarlj  tenancies  (which  oorrespood  with 
QwfiiLUi  usufructuary  lea.8«i«  of  land  for  an  ind«6jiite  term)  alao  require 
notice  than  other  yeArlj  tonaDciea  (ai^e  Agriculturul  Holdinga  Act 
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intentioii  is  given  by  either  party  within  the  prescribed  tune* 
B.G.B.  568,  581  (2) ; 

(3)  a  lease  for  a  definite  time  comes  to  an  end  when  the  tim 
is  ended,  but  may  be  determined  by  notice  before  that  time  it 
any  of  the  following  events : 

(a)  in  the  event  of  any  breach  of  agreement  by  the  lessee  or 
lessee  entitling  the  other  party  to  determine  the  lease  imds 
the  rules  stated  below— 213  sub  (3),  and  214  sub  (2) — by  notiei 
given  by  such  other  party ; 

(b)  if  the  lessor  refuses  his  consent  to  an  assignm^t  or 
underlease  without  any  serious  g^imd  of  objection  against  thi 
person  of  the  proposed  assignee  or  imderlessee — ^by  notice  giv€B 
by  the  lessee— B.G.B.  549  (1) ; 

(c)  in  the  event  of  the  lessee's  death — ^by  notice  given  bf 
the  heirs  of  the  lessee ;  (in  the  case  of  an  ordinary  lease  notia 
may  also  be  given  by  the  lessor) — B.G.B.  569,  596  (2) ; 

(d)  in  the  event  of  the  removal  to  another  town  of  a  member 
of  the  armed  forces,  a  public  official,  a  minister  of  religioB,  or 

a  public  school  teacher,  being  the  lessee  of  any  tenement  oocn--^ 
pied  by  him  prior  to  such  removal — by  notice  given  by  such  1( 
—B.G.B.  570. 

The  length  of  the  notice  varies  according  to  the  nature  of 
the  event  entitling  the  party  concerned  to  give  such  notice,  «e 
B.G.B.  549  (1),  565  (4),  569,  570,  595  (2). 

No  rules  of  law  analogous  to  those  entitling  a  party  to  a  letfe 
to  determine  it  on  the  lessee's  death,  or  on  his  removal  to  another 
place,  exist  in  England.  The  German  rules  on  the  subject 
seem  of  a  somewhat  arbitrary  nature,  and  may  have  an  efcct 
exactly  opposite  to  the  one  which  was  evidently  intended,  but 
as  they  may  be  varied  by  agreement  between  the  parties,  the 
matter  is  not  of  much  practical  importance. 

d.  Form  of  Letting  Agreements. 
208.  Under  English  law  an  agreement  for  a  lease  baWng 
more  than  three  years  to  run,  must  be  made  in  writing  puwnint 
to  the  provisions  of  the  Statute  of  Frauds.  Under  German  Itw 
an  agreement  to  let  an  immovable  for  a  term  exceeding  one 
year,  unless  embodied  in  a  written  document^  is  treated  as  a  lease 
for  an  indefinite  term  (see  207  rule  (1) )  which  cannot  be  te^ 
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miiiftted  before  the  end  of  the  first  year^B.G.B.  566,      Other 
btlilig  ag^reementfi  are  not  required  to  be  in  writing. 


e.   Implied  Terms  of  Agreements, 
aa.    Lessor's  Duties, 
809.  In  the  absence  of  any  stipulation  to  the  contrary  the 
following-  rules  apply  as  to  the  lessor's  duties  : 

(1)  the  lessor  in  the  case  of  an  ordinary  lease  ip  bound  to  allow 
to  the  le&see  the  use  of  the  leased  thing  during  the  agreed 

erm  ' ;  in  the  case  of  a  usufructuary  lease  he  is  hound  to  allow 
'to  the  lessee  the  use  of  the  leased  object  during  the  agreed  term^ 
M  weU  as  such  fruits  (77)  as^  in  accordance  with  the  rules  of 
aper    management,  may  be   looked   upon  as   income  of  the 
object— B.G3.  535,  581  (1) ; 

(2)  the  lessor  is  bound  to  hand  over  the  leased  object  to  the 
lenee  in  a  state  which  makes  it  fit^  for  the  agreed  use,  and 
le  preserve'  it  in  that  state  daring  the  agreed  time — 536, 
MM2); 

(S)  »  stipulation  by  which  the  lessor's  liability  in  respect  of 

1  Th«  4^fft*ct  of  this  rule  goen  much  further  thjm  th«  effects  of  the  coveiunt» 
inipiie)!  by  the  use  of  the  word  Mcunise'^  or  the  usu&l  ktssor's  covenant  for 
^qoi*^  ejgoyment '  in  n  lease  governed  by  Engliuh  Uw.  If  an  Engli&h  lessor 
I  a  smaller  oatate  than  the  estate  demiaed  to  the  leasee  (e*  g.  if  a  tenant 
fur  lifo  grants  a  term  extending  beyond  hia  life)  tha  leasee  only  takes  aaoh 
^mallor  eataie ;  if  the  lessor  has  no  et^tate  at  aU  the  lessee  may  acquire  an 
initu'est  by  estoppel,  but  he  does  not  in  either  ease  aoquire  the  interest  he 
bargained  for,  and  yt;t  he  has  no  remedy  against  the  leMor,  unless  the  defect 
of  title  was  due  to  the  lessor's  delault|  or  to  the  default  of  any  person 
cUiming  under  him.  A  Oennan  leaaor  is  bound  to  give  full  compensation 
to  the  leasee  if  his  pooaeaaion  is  interfered  with  by  any  third  party  having 
A  paramount  title, 

'  Under  English  law  no  warranty  or  condition  of  fitnesa  at  the  time  of 
iatUng  and  no  covenant  to  preserve  such  G  tnes^t  during  the  t«*rm  is,  as  a  general 
,  implied  by  a  letting  agreement,  but  tliere  are  two  exceptions  to  this 
ale  ;  (I)  when.^  a  furniahed  house  or  apartment  is  let,  an  undertaking  that 
he  demised  premi&es  are  reasonably  fit  for  the  purposes  of  habitation  is 
'  tepli«d  (Smith  c  Marmble  11  M.  A  W,  5  ;  Harri^jon  r.  Malet  3  Times  L*R  58) ; 
(S)  in  any  contract  nuule  for  letting  a  house  for  habitation  by  persons  belong- 
;  to  the  working  classes  at  a  rent  not  exceeding  a  certain  specified  amonni 
i  condition  is  implied  *that  the  house  in  at  tht'  commencement  of  the 
holding  in  all  respects  rv^asonably  fit  for  human  habitation ' — HouaLug  of 
the  Working  Classes  Act  1S90  &  75. 

'  The  k^asee  of  a  parcel  of  land  used  for  agriculture  is  bound  to  effect 
certain  r^pttirs^  and  to  replace  eert*in  effects  during  his  tenancy — B.Q*B^ 
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defects  of  quality  or  title  impairing  the  agreed  use  is  excluded 
or  restricted,  is  void  if  any  such  defect  has  been  concealed  by  the 
lessor  with  intent  to  deceive— B.G.B.  540,  541,  581  (2) ; 

(4)  the  lessor  has  to  bear  all  outgoings,  including  rates  and 
taxes— B.G.B.  540,  581  (2) ; 

(5)  the  lessor  is  bound  to  refund  to  the  lessee  all  necessary 
outlay  incurred  for  the  preservation  of  the  leased  object — see  144 
sub  (7)*;  the  reimbursement  of  any  other  outlay  is  governed 
by  the  rule  as  to  voluntary  services  (301);  the  lessee  is  entitled 
to  the  jm  loUewH — see  144  sub  (9) ;  the  right  to  claim  com- 
l>ensation  for  outlay  and  the  jns  loUewi\  are  barred  unless  exer- 
cised within  six  months  from  the  termination  of  the  tenancy — 
B.aB.  547,  658,  581  {%) ; 

(6)  where  the  tenancy  of  a  piece  of  land  let  for  farming 
purposes  comes  to  an  end  during  the  year  of  tenancy^  the  lessor 
must  compensate  the  lessee  for  any  outlay  which  he  has  properly 
incurred  in  respect  of  any  fruits  (77)  not  as  yet  reaped  on  the 
termination  of  the  tenancy,  but  which  in  due  course  of  hus- 
bandry will  be  severed  during  the  year  of  tenancy,  in  so  far  as 
such  outlay  does  not  exceed  the  value  of  such  fruits — B.GtB, 
592; 

(7)  where  the  usufructuary  lease  of  a  piece  of  land  let  for 
fanning  purposes  includes  furniture  and  farming  implements, 
live  stock,  &c.,  which  objects  are  comprehensively  described  by 
the  German  word  luvmiar  (translated  in  this  treatise  by  the 
words  'appurtenant  stock  'j^  the  lessor  must  from  time  t-o  time 
replace  all  such  parte  thereof  as  are  lost  or  destroyed  by  any 
event  for  which  the  lessee  is  not  responsible  {excepting,  however, 
such  animals  as,  according  to  the  rules  of  huebandry,  are  re- 
placed by  their  offspring).  The  lessee  has  a  right  of  pledge  (»S92) 
over  the  *  appurtenant  stock '  by  way  of  security  for  his  claims 
against  the  lessor  relating  therebn*  unless  the  lessor  gives  other 
security  in  respect  of  such  claim — B.G.B.  586  (2),  590.* 

*  A  person  who  hirea  an  aiiimAl  must  f&ed  sucli  animal  at  his  own  ex* 
p^nse— B.G.B.  647  (X)  ;  the  leuee  of  a  piece  of  land  let  for  fartmtig  pttr- 
potes  is  hound  to  do  certain  repairs  at  hia  own  expense  (210  rule  (-t)), 

*  Tbe  hirer  of  a  movable  thing  has  a  lieu  for  uny  claim  against  the  penon 
hj  whom  it  was  let  in  accordance  with  the  general  rule  (174)  ;  but»  siibjeot 
to  the  exception  mentioned  in  the  text,  the  Ie«sM  of  an  immoToble  has  na 
lien  or  charge*  in  respect  of  hie  claime  against  the  leeaor — fi,G.B.  556  (2). 


4 
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SUO.  la  the  abeence  of  any  stipulation  to  the  contrary  the 
roles  apply  as  to  the  le$ise€'s  duties : 

(1)  the  lessee  most  pay  the  rent  at  such  timei  or  by  such 
r.fliilaliDent8,  as   may  be   agreed  upon;  in  the  absehoe  of  any 

fliipalation  as  to  the  time  of  payment  the  rent  is  payable  '  at  the 

cod  of  each  period  for  which  it  is  payable  *  i  the  rent  for  a  parcel 

I -of  bmd  not  let  for  fanning  purposes  is  payable  on  the  first 

day  after  the  end  of  each  calendar  quarter ;  the  rent 

^ior  a  parcel  of  land  let  for  farming  purposes^  if  fixed  by  a  yearly 

B,  is  payable  on  the  first  business  day  after  the  end  of  each 

of  tenancy— B.G.B.  5S5  (2),  551,  584;  the  fact  that  the 

owing  to  a  circumstance   affecting   him    personally,   is 

[unable  to  use  the  object  let  to  him,  does  not  release  him  from  his 

ligation  to  pay  the  agreed  rent/  but  he  may  deduct  the  value 

Itf  any  advantage  derived  by  the  lessor  from  his  failure  to  use 

the  object  let  to  him. 

Illustration  :  A  hires  a  motor-car  from  P  to  be  used  on  a  tour 
I  from  the  1st  August  to  the  1st   September,  B  supplying  all 
fuel  and  the  chauffeur's  wages;  A  breaks  his  leg  on 
Iflt  August,  and  consequently  has  to  abandon  his  tour;  A 
mist  pay  the  agreed  rent,  but  may  deduct  the  estimated  cost  of 
he  fuel  and  the  chauffeur's  wages  in  so  tar  as  5  is  not  com- 
pelled to  pay  them ;  if  B  lets  out  the  car  during  any  time  in 
August  he  must  also  deduct  the  net  earnings  resulting  from 
^anch  letting^-B.G.B.  552; 

(2)  the  lessee  must  not  use  the  leased  object  for  any  other 
than  the  agreed  purpose — B.G.B.  550  ; 

(3)  the  lessee  is  responsible  for  any  loss  or  deterioration  caused 
tky  his  wilful  default  or  neglit^ence,  or  by  the  wilful  default  or 

fligence  of  a  third  party  whom  he  has  permitted  to  use  the 
object— B,G,B.  549  (2);  see  also  B,G.B.  553^;   he  is 


'  But  fortius  special  provision  ft  lessor  might  under  the  rules  stated  aboTO^ 

I  (8),  refuse  the  payment  of  the  rent,  if  the  event  preventing  him 

\  Qsiiig  the  hired  object  i,e.  g.  his  Illness)  was  not  due  to  his  default. 

>  Tll#  lease's  liability  for  loss  caused  by  his  own  default  results  from  the 

[  pirinciples  of  the  law  of  obligations  (148) ;  the  liability  for  the  default 

0th#n  is   specially  provided  for;   the   last   mentioned  liability  is   not 

lided  by  the  fact  that  the  use  of  the  leased  object  was  accorded  to  another 

with  the  IcMoKs  Msent 
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not,  however^  responsible  for  any  alteration  or  deteriorattoii 
resulting  from  the  agreed  use  of  the  leased  object  (reasonable 
wear  and  tear) — ^B.G.B,  548; 

(4)  the  lessee  of  a  piece  of  land  let  for  farming  puriK>ses 
must  do  all  the  ordinary  repairs  at  his  own  expense j  and  must 
particularly  keep  in  repair  the  dwelling-house  and  farm  build- 
ings, roads,  ditches,  and  fences  ;  he  must  notj  without  the  lessor's 
consent,  effect  any  change  by  which  the  mode  of  cultivation 
would  be  altered  for  a  period  extending  beyond  the  term^ 
B.G.B.  582,  583; 

(5)  where  a  piece  of  land  is  let  for  farming  purposes  together 
with  the  appurtenant  stock — see  209  rule  (7) — the  lessee  is  under 
an  obligation  to  preserve  each  unit  forming  part  thereof ;  where, 
however,  he  takes  over  the  appurtenant  stock  at  a  valuation, 
subject  to  the  obligation  to  return  it  to  the  lessee  at  a  new 
valuation  ^  on  the  expiration  of  the  lease,  he  is  entitled  to  dispose 
of  the  individual  units  composing  the  stock,  but  must  preserve 
the  stock  as  a  whole  in  accordance  with  the  proper  rules  of 
husbandry,  and  is  liable  even  for  accidental  destruction  or 
deterioration— B.G.B.  586  (1),  587,  588; 

(6)  the  lessee  must  not,  without  the  lessor's  consent,  do  any 
act  by  virtue  of  which  a  third  party  becomes  entitle  to  the  use 
of  the  leased  object — B.G.B.  549  (1) ;  but  where  the  consent 
is  unreasonably  refused  the  lessee  may,  as  mentioned  above 
^20/  rule  (3)  (b),  give  notice  to  determine  the  lease  *  ; 

(7)  if  during  the  continuance  of  the  term  any  defect  of  the 
leased  object  becomes  apparent,  or  any  preventive  measure  is 
required  for  the  purpose  o£  averting  a  danger  which  was  unfore- 
seen at  the  date  of  the  lease,  or  if  any  third  party  claims  a  right 


I 


'  Such  an  agreement  ia  lometiniefl  cidled  Eiscmviehverirag ;  iho 
retains  the  ownership  of  the  appurtetiunl  stocky  but  the  lessee  htm  a  free 
right  of  dbposition  ;  each  unit  acc|uired  by  tiie  lensee  with  the  objeel  of  fKre* 
aerring  the  stock  in  the  aggregate  becomes  the  leasor'ft  property  as  soon  aa 
it  is  adi^ed  to  the  stock— B.G.B.  58B  (2). 

*  The  provision  of  B.G.B.  22G,  according  to  which  the  eicerciso  of  a  nght 
with  no  other  object  than  thcs  inlliction  of  damage  on  another  is  not  per* 
mitted — see  79,  may  possibly  enable  the  leasee  to  compel  the  lessor  to  with- 
draw his  resistance,  where  such  resistance  is  clearly  unreasonable.  Under 
Knglish  law  the  unreasonable  refusal  of  the  lo&sor*a  conftent  to  an  assign* 
ment  or  under-lease  may  be  dlsreganled  Ln  a  case  in  which  he  is  boand 
not  to  refuse  his  consent  except  on  reasoniible  grounds. 
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'  ake  leased  object,  the  lessee  muBi  forthwith  inform  the  lessor 
the  oocurreDce— B.G.B.  545  (1) ; 

(8)  on  the  termination  of  the  lease  the  leased  object  must  be 
delivered  up  to  the  lessor,  who  is  also  entitled  to  proceed  against 
any  third  party  to  whom  the  use  of  the  leased  object  was  per- 
mitted by  the  leesee — B.G.B*  556  (1),  (8);  the  lessee  of  a  piece 
of  land  let  for  farming*  purposes  has  to  deliver  up  the  leased 
object  in  the  state  in  which  it  would  be^  had  it  been  dealt  with 
luring  the  term  in  accordance  with  the  proper  rules  of  husbandry; 

"if  the  leased  object  was  a  whole  farm  {Lantlffnl)  the  lessee  must 
alio  leave  all  manure  produced  thereon  and  hAug  on  the 
]iK9ii9e0,  on  the  termination  of  the  lease,  and  so  much  of  the 
other  farm  produce  as  is  required  for  the  continuance  of  the 
fanning  operations,  during  the  period  intervening  between  the 
termination  of  the  lease  and  the  time  in  which  similar  &rm 
produce  could  be  obtained  from  the  farm ;  in  so  far  as  the 
quantity  of  such  farm  produce,  other  than  manure,  exceeds  the 
quantity  which  the  lessee  found  on  the  premises  at  the  begin- 
ning of  his  tenancy,  the  lessor  must  pay  compensation  in  respect 
thereof— B.G.B.  591,  593; 

(9)  where  the  appurtenant  stock  was  taken  over  at  a  valuation 
and  has  to  be  returned  at  a  new  valuation^ — see  above  rule  (5) 
— ^the  lessee  is  bound  to  return  the  whole  of  such  stock,  but  the 
knof  may  reject  any  units  which  are  superfluous  or  too  valuable ; 
similar  rules  are  applied  in  the  case  of  a  whole  farm  being 
taken  over  by  the  lessee  in  a  corresponding  manner — B.G.B. 
589,  593,  594. 


f*  Lessor's  Right  of  Fledge, 
aa.   Contparisou  tcith  English  rUjht  of  didre%M, 

Sll.  A  German  lessor's  'right  of  pledge*  (Pfandrecif)  bears 
some  resemblance  to  an  English  landlord's  right  of  distress,  but 
there  is  a  marked  difference  between  the  two  kinds  of  rights  in 
the  following  respects : 

(1)  an  English  landlord's  right  of  distress  serves  exclusively 
ss  security  for  the  payment  of  rent;  a  German  lessor's  right  of 
pledge  serves  as  security  for  the  performance  of  all  the  lessee's 
obUgations ; 

(2)  an  English  landlord's  right  of  distress  is  not  available 
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except  in  respect  of  overdue  rent;  a  German  lessor's  right  «f 
pledge  within  the  limits  mentioned  below  sub  bb  rule  (8)  senm 
as  security  for  future  rent ; 

(3)  an  English  landlord's  right  of  distress — subject  to  tt» 
provisions  of  34  &  35  Vict.  cap.  79  for  the  protection  of  lodgen — 
extends  to  all  the  goods,  not  belonging  to  any  specially  exempted, 
class^  found  on  the  demised  premises ;  a  German  lessor's  rigli2^ 
extends  only  to  goods  of  which  the  lessee  is  the  owner. 

bb.  Rules  as  to  German  lessor^s  right  of  pledge. 

The  lessor  of  an  immovable  is  entitled  to  a  statutory  right  »£ 
pledge  over  the  lessee's  goods  in  accordance  with  the  following' 
rules: 

(1)  the  rules  relating  to  a  contractual  right  of  pledge  (392^ 
are  applicable  except  in  so  &r  as  they  involve  the  posseniocKi^ 
by  the  pledgee  of  the  pledged  thing,  and  except  in  so  'far  a^ 
they  are  modified  by  the  following  rules — B.G.B.  559,  581  (2)  ^^ 
1257; 

(2)  the  right  extends  to  all  things  brought  on  to  the  premised 
by  the  lessee  of  which  he  is  the  owner^  including  negotiable 
instruments,  but  it  does  not  extend  to  documents,  other  thav. 
negotiable  instruments,  serving  as  evidence  of  rights  (e.  g.  certi^ 
ficates  of  charge)  and  does  not  generally  extend  to  goods  exempt? 
from  seizure  by  a  judgment  creditor ;  in  the  case  of  a  lease  of 

a  piece  of  land  let  for  farming  purposes  the  right  of  pledge  ' 
extends  to  the  severed  fruits  and  also  to  certain  kinds  of  stock 
and  implements  exempt  from  seizure  by  a  judgpnent  creditor— 
B.G.B.  559,  585; 

(3)  the  right  of  pledge,  subject  to  the  provisions  of  rule  (5),  ib 
in  all  cases  a  security  for  overdue  rent,  and  for  the  rent  falling 
due  in  the  current  year  of  tenancy  and  in  the  year  immediately 
following  it ;  in  the  case  of  a  lease  of  land  let  for  &rming  pur- 
poses, it  serves  as  security  for  the  whole  of  the  rent  to  &U  due 
during  the  term ;  in  all  cases  it  serves  also  as  a  security  for  any 
claim  for  past  breaches  of  obligations  other  than  the  obligation 
to  pay  rent— B.G.B.  559,  585 ; 

(4)  the  lessor  must  allow  the  removal  of  things  subject  to  his 
right  of  pledge,  in  so  far  as  it  takes  place  in  the  regular  coune 
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of  boflioess  or  in  accordance  with  common  practice/  and  in  so  far 
Hi  the  goods  remaining  on  the  premises  are  sufficient  for  hit^ 
protection;  subject  to  this  restriction^  the  lessor  may  forcibly 
prevent  the  removal  of  goods  intended  to  be  removedj  or  recover 
the*  possession  of  goods  removed  without  his  knowledge  or  eon* 
trmiy  to  his  express  direction ;  the  right  of  pledge  over  goods 
lawfully  removed  is  released  by  the  tact  of  the  removal ;  the 
r^fat  of  pledge  over  goods  unlawfully  removed  is  released  if 
the  lessor  fails  to  take  judicial  proceedings  for  their  recovery 
within  a  month  from  his  discovery  of  the  removal — B.G.B. 
660,  661 ; 

(5)  where  any  goods  subject  Ui  the  lessor's  right  of  pledge 
iiB  idzed  by  a  judgment  creditor,  the  lessor  cannot,  except  in 
the  case  of  a  lease  of  land  let  for  farming  jjurposes,  exercise 
his  right  of  pledge,  as  against  such  judgment  creditor,  in  respect 
of  any  rent  which  fell  due  more  than  a  year  prior  to  the  date  of 
the  seizure— H.G-B.  563,  585; 

(6)  the  lessee  may  obtain  a  release  of  the  right  of  pledge  as 
to  any  individual  thing  subject  thereto  by  giving  specific  security 
for  the  value  of  such  thing — B»G,B.  56:i. 


g.  Sffect  of  Breaches  of  Agreement, 
aa.  Gmeralfy, 

819,  The  general  roles  as  to  the  effeot  of  impossibility  of 
performance,  or  of  delay  in  }>erfonnance  of  a  promise  forming 
part  of  a  reciprocal  agreement  (see  159  to  162)  are  somewhat 
modified  in  the  case  of  leases*  It  will  he  remembered  that 
a  party  to  such  a  reciprocal  agreement  may  in  certain  events^ 
instead  of  claiming  performance  by  the  other  party,  claim 
compensation  for  non-performance,  or  rescission. 

In  the  case  of  a  lease,  the  rights  which  in  similar  events  may 
he  substituted  for  the  right  to  performance  are  as  regards 
the  lessee  :  (1)  the  right  to  a  temporary  suspension  of  the 
obligation  to  pay  rent  or  to  a  reduction  of  the  rent,  (2) 
the  right  to  pecuniary  damages,  (3)  the  termination  of  the  lease ; 

■  e^gp  if  goods  are  sold  in  the  tiBtial  eouT«e  by  a  shopkeepor,  or  &rm 
produod  or  eatUe  la  sold  in  the  uaual  oourae  by  a  farmer. 
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as  regards  the  lessor :  (1)  the  right  to  pecuniary  damages,  (1|  j 

the  right  to  terminate  the  lease. 

bb.   LeBsee^9  remedies, 
(1)   Ri^kf'  to  temporary  snspeimon  or  reduction  qf  rent 

313,  If  the  leased  object,  on  delivery  of   possession  to  tk 

lessee,  is  affected  with  any  defect  destroj-ing  or  impairing  h  \ 
fitness  for  the  agreed  nse,  or  if  it  is  deficient  in  one  of  tiv 
agreed    qualities,^    the    lessee    is    entitled    to   a   remission  oi 
reduction  of  the  rent,  while  the  defect  continues  to  operate 

The  total  or  partial  withdrawal  of  the  use  of  the  1<W 
<jbject  brought  about  by  a  third  party  having  a  parammtnt 
right,  has  the  same  effect  as  a  defect. 

The  reduction  of  the  rent  is  calculated  on  the  same  principlt* 
as  the  reduction  of  the  purchase  price  in  the  case  of  a  sale  (192). 

If  the  defect  arises  during  the  term,  the  consequences  are  tkl 
same  as  in  the  event  of  its  presence  on  delivery  of  posseesioii— 
B.G:B.  537,  541,  581  (2). 

The  right  is  not  available  if  the  defect  was  known  *  to  tiff 
lessee  on  the  formation  of  the  agreement,  or  if,  in  the  event  ot 
a  defect  appearing  during  the  term,  the  lessor  through  deUy 
in  its  notification  was  prevented  from  remedying  it — BX 
539,  545  (2). 

(2)   R^ii  to  pemniary  dmnn^e^. 

If  a  defect  of  the  kind  defined  sub  (1)  is  in  exis 
delivery  of  possession,  or  if  it  arisen  subsequently  in  con 
of  any  event  for  which  the  lessor  is  I'espi^nsible,  or  if  the  1 
is  in  mcyra  mlrendi  (152)  in  respect  of  his  obligation  to  remdj' 
the  defect,  the  lessee,  instead  of  claiming  the  right  mentioned 
sub  (1),  may  claim  pecuniary  damages  for  breach  of  agreement. 

Where  the  lessor  is  in  mora  solvendi^  the  lessee  may  himself 
remedy  the  defect  and  claim  repayment  of  his  outlay — B.6*B. 
538,  541, 


^  In  the  case  of  a  leaae  of  an  immoTable  th©  promtcied  dLmensioDi  •*• 
deemed  an  agreiHl  quality  of  the  loused  objeci~B.6.B.  537  (2), 

'In  oertaln  cases  i^noranoe  restdting  from  groas  careleasneat  it  < 
aa  equivalent  to  knowledge — B.6.B.  539. 
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(3)    Ri^ht  la  fermiuate  lease. 

If  the  agreed  tisc  of  the  leaeed  object  is  not  accorded  to  the 
le^stH*  at  the  agreed  time,  or  if,  having  been  accorded,  it  is 
wholly  or  partly  withdrawn,  the  lessee  is  entitled  to  terminate 
the  lea^e,  if  the  lessor  fails  to  comply  with  a  notice  requiring'  him 
Ut  remedy  his  breach  of  agreement  within  a  specified  period*^ 

In  the  following  events  the  lessee  may  terminate  the  lease 
witlioiit  giving  the  lessi^r  a  previous  opportunity  to  remedy  his 
bfeaeh  of  agreement : 

(a)  if  '  time'  is  of  the  essence  (162)  in  respect  of  the  lessor's 
ohltgations  * ; 

(b)  if  in  avnsequence  of  the  breach  in  question  the  continuance 
of  thr  lease  is  of  no  advantage  to  the  lessee^' ; 

(e)  if  the  leased  premises,  being  intended  as  a  place  of  habita- 
tion or  oocnpation  for  human  beings,  are  in  a  condition  seriously 
tidangering  the  health  of  such  human  beings— 6.G.B.  542 
(1)(2);544.« 

Where  a  lease  is  terminated  on  one  of  the  grounds  mentioned 
above,  any  rent  which  has  been  paid  in  advance  must  he  repaid 
hy  the  lessor  with  interest  from  the  date  of  payment,  unless  the 
eiltlimstanee  justifying  the  rescission  was  one  for  which  the 
lesor  was  not  responsible,  in  which  event  the  repa>Tnent 
can  only  be  claimed  under  the  rule  as  to  unjustified  benefits 
(298)— B.aB.  543  (2). 

A  lessor  who  disputes  the  lessee's  right  to  terminate  the  lease, 
on  the  ground  tBat  he  did  in  fact  accord  the  use  of  the  leased 

*  If  the  agreed  uaa  is  hindered  or  prevetited  to  an  unimportant  «3ct«nt 
onlf,  the  right  to  terminate  the  lease  cannot  be  exereiaed  eioapt  under 
qiecial  cireiimBtance« — B.G.B.  542  (2). 

'  This  may  be  the  eaae  where  the  letting  agreement  refera  to  a  moTabla 
olijeet  (6.  ^  where  a  honse  is  hir«d  for  a  particular  occasion)  or  where  an 
immovable  Is  let  for  a  particular  day  (e.g;  for  the  purpose  of  viewing 
a  ppoooiBion). 

*  The  loaeee  cannot  allege  this  circumstance  if  owing  to  his  failure  to  give 
immediate  notice — 210  rule  1 6)— the  lessor  was  prevented  from  remedying 
the  breach  of  agreement^ B.O.B.  545  (2% 

*  The  elfect  of  a  breach  of  agreement,  by  reason  of  which  the  agreed  use 
of  the  whole  leased  object  is  not  accorded  to  the  lessee  at  the  proper  time  or  ta 
withdrawn  from  him,  in  a  case  where  the  leased  object  comprises  several 
things,  or  aceecsories,  as  well  as  a  principal  object,  is  determined  by  rules 
similar  to  those  which,  in  the  case  of  a  sale,  delcrmine  the  effect  of  a  breach  of 
warranty  afleeting  part  only  of  the  sold  goods  (1^  sub  (21)) — B.O.B.  548  (1). 
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object  at  the  proper  time,  or  that  he  remedied  his  breadtrfj 
agreement  before  the  expiration  of  the  notice,  must  proie  lii  j 
aUegation— B.G.B.  542  (4). 

cc.   Lessor^9  remedies. 

(1)   Right  to  claim  compensation /or  damage. 

(a)   Right  to  compensation  for  destruction  or  deteriora&m, 

214.  This  right  arises  where  the  damage  is  caosed  by  m 
unauthorized  use  of  the  leased  object,  or  by  the  lessee's  wilU 
default  or  negligence — 210  rule  (8).     It  is  barred  by  the  lip* 
of  six  months  from  the  date  of  the  return  of  the  leased  ob]eei» 
and  is  lost  if  the  lessor's  right  to  the  return  of  the  leased  obje^ 
has  lapsed  by  prescription  under  the  general  rules  (181, 188) — 
B.G.B.  558. 

{b)   Right  to  compensation  for  failure  to  redeliver. 

Where  the  lessee  fails  to  deliver  up  the  leased  object  on  tb^ 
termination  of  the  lease,  the  lessor  is  entitled,  by  way  of 
damages,  to  claim  the  rent  accruing  during  the  time  while  th^ 
lessee's  breach  of  duty  continues,  and  in  the  case  of  a  U8afrai>-- 
tuary  lease  he  may  claim  rent  proportionate  to  the  profits  whidft 
he  might  have  derived  had  he  enjoyed  these  profits  from  tbe 
time  at  which  the  leased  object  ought  to  have  been  delivered  op. 
The  claim  for  rent  by  way  of  damages  does  not  exclude  a  claim 
for  further  damages— B.G.B.  557,  597. 

(2)   Right  to  terminate  lease* 

The  lessor  may  terminate  the  lease :  {a)  in  the  event  of  the  lessee 
being  in  mora  solvendi  as  to  two  successive  instalments  of  rait, 
and  failing  to  comply  with  a  notice  requiring  immediate  pay- 
ment ^ ;  {b)  in  the  event  of  an  unauthorized  use  of  the  leised 
object  by  the  lessee,  or  by  any  other  person,  being  continued  after 
the  receipt  of  a  notice  requiring  the  discontinuance  of  such 
unauthorized  use ;  {c)  in  the  event  of  the  lessee  failing  to 
apply  the  proper  degree  of  diligence  and  thereby  materiallf 
endangering  the  safety  of  the  leased  object — B.G.B.  558. 

'  If  the  lessee  immediately  on  receipt  ^f  the  notice  declares  that  be  i> 
entitled  to  a  right  of  set-off  and  succeeds  in  establishing  sach  rigbt  the 
notice  is  inoperative. 
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A  leesor  who  terminatef^  the  lease  in  any  of  the  events 
Eieniioned  sub  (6)  and  (c)  must  repay  any  rent  paid  in  advance, 
with  interest  from  the  date  of  payment— B.G.B.  555,  581  (2). 

It  is  open  to  the  parties  to  provide  that  the  breach  of  any 
covenant  contained  in  the  lease  is  to  cause  the  forfeiture  of  the 
taaaej  and  it  may  even  be  stipulated  that  in  such  an  evt-nt  the 
hoor  may  terminate!  the  lease  without  giving  the  lessee  an 
opportunity  to  remedy  the  breach. 

In  respect  of  the  right  to  terminate  the  lease  without  previous 
warning,  on  non*pa)Tnent  of  two  instalments  of  rent  or  on  any 
other  breach  of  covenant  causing  a  forfeiture  of  the  lease  under 
the  terms  of  the  agreement,^  German  law  is  more  favourable  to 
the  lessor  than  English  law  (see  Common  Law  Procedure  Act 
ia52  8.  210;  Conveyancing  Act  s.  14  (9)). 

The  English  mles  as  to  relief  against  the  forfeiture  of  leases 
darive  their  principal  importance  from  the  fact  that  in  many 
ewes  (e.g.  in  the  case  of  building  leases)  the  annual  rent 
(wnally  called  the  ground-rent)  is  considerably  less  than  the 
annnal  value,  and  that,  therefore,  the  forfeiture  of  the  lease 
is  frequently  of  considerable  advantage  to  the  lessor,  and  of 
considerable  disadvantage  to  the  lessee.  As  under  German 
law  building  leases  do  not  exist,  and  consequently  the  lessee's 
pecuniary  loss  by  reason  of  the  forfeiture  can  never  be  very 
serious,  it  is  less  necessary  to  adopt  elaborate  precautions  against 
an  unfair  exercise  of  the  lessor's  right  to  terminate  the  lease. 

b.    Sfi)9cts  of  Sales  and  other  Dispositions  on  Lessee's 

Rights  and  Duties. 

aa.    Genera/  StafemenL 

816.  As  mentioned  above  (205),  the  rule  of  Roman  law  under 
which  the  lessee  of  an  immovable  was  liable  to  be  ejected  by 
a  purchaser  has  not  been  adopted  by  the  new  German  law 
which  provides  that,  where  the  lessee  or  any  person  claiming 
under  him  is  in  possession  of  the  demised  premises  at  the  time 
of  the  sale,  the  rights  of  the  lessee  are  binding  on  the  purchaser, 
hut  that^  where  neither  the  lessee  nor  any  person  claiming  under 

*  Under  Ens^ish  Uw  the  breach  of  a  oovenant  agBlnst  aaslgnment  or  ander- 
Ittling  cAUiM  the  forfeiture  td  tho  kMe,  if  thi»  is  provided  by  the  agreement ; 
bat  ofider  O^naan  law  thia  oooaeqiieTioe  may  be  attiMshed  to  any  breach  of 
ooTfeiiaiit* 
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him  is  in  pasee^ion  at  the  dafce  of  the  sale,  the  purchaser,  in  1 
ahfienee  of  an  agreement  to  the  contrary,  is  not  bound  by  1 
lease — BXx.B.  571,  578.      On  any  further  sale   the  new  | 
chaser  is  bound  in  the  same  way  as  the  original  purchaser,  i 
liability  thereupon  ceases,  whilst  the  liability  of   the  ongis^ 
lessor  continues  under  the  rules  and  snbjeet  to  the  restrictiais»] 
mentioned  below  (216)— E.G. B.  579, 

If  the  lessor  incu miners  tbe  leased  object  (e.  g*  if  he  gtiab^ 
a  heritable  building  right,  or  a  right  of  usufruct,  or  an 
to  any  third   party),  the  incumbrancer  is  in  a  position  corti*l 
sponding  to  that  of  a  purchaser.     Where  the  incumbnmoei'd 
right  only  partially  conflicts  with  the  lessee's  rights,  the  iDca 
brancer  must  refrain  from  any  exercise  of  his  right  which  vro 
prevent  tbe  lessee  from  using  the  leased  object  in  the  agTe€d| 
manner— B.G.B.  577. 

For  the  sake  of  brevity  the  statement  of  the  following  nili 
will  be  made  with  exclusive  reference  to  the  effects  of  a  sale,  i 
being  understood  that  they  are  also  applicable,  mufatU  mnfam 
to  the  effects  of  the  creation  of  an  incumbrance — B*G*B.  578. 


bb.    Effect  of  sale  on  fights  and  liabilities  of  UiHfr 
and  purchaser. 

216.  The  purchaser,   as  between  himself  and  the  lessee  for  I 
the  time  being,  is  entitled  to  the  rights^  and  is  subject  to  thf  I 

liabilities,  to  which  he  would  be  entitled  or  liable  if  he  w 
the  lessor;  he  is  entitled  to  the  benefit  of  any  security  given  fcfl 
the  lessee  to  the  lessor,  but  he  is  not  bound  by  the  letfor'i  J 
obligation  to  retiUTi  to  the  lessee  any  objects  given  hywayfj 
security,  unless  such  objects  were  handed  over  to  him  by  tk 
lessor,  or  unless  in  his  agreement  with  the  lessor^  he  exprpas'y 
undertook  to  return  them  to  the  lessee— B.G.B.  572  (1),  581(^2)^ 
The  lessor  continues  to  be  liable  for  the  performance  of  tki 
obligations  to  which  the  purchaser  becomes  subject  under  tk* 
rules  stated  above,  in  the  same  way  as  if  he  had  origiftJlj 
undertaken  such  liability  as  surety  for  the"  purchaser,  and  iv- 
nouneed  the  ienefcinm  esccuuioni^  (273) ;    where  notice  of  tw 
sale  is  given  to  the  lessee,  the  lessor  is  released  from  his  liabiWjr 
unless  the  lessee  gives  notice  to  terminate  the  lease  on  the  etfW 
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possible  date  after  the  receipt  of  the  notice  of  the  sale— B.G.B. 
571  (2),  581  (2). 


oc,   Sffeci  tf  $ale  an  prior  a^^tgnment  <f  future  rent. 

217.  An  assignment  of  the  claim  for  rent  payable  in  respect 
of  tb©  current  quarter^  or  the  next  following  quarter,  is  operative 
as  between  the  original  lessor  and  the  purchaser,  but  any  assign- 
ment  of  the  claim  for  rent  to  a^^crue  at  any  subsequent  date  is 

•      ino{>emtive  as  against  a  purchaser  without  notice  ^ — B.G.B*  573, 
The   original   lessor  is,  as  between  himself  and  the  lessee, 
efltopped  from  denying  the  validity  of  a  sale  of  which  he  has 

f  informed  the  lessee— B.G.B.  576,  681  (2). 
dd.   Special  provmonM  as  to  mles  of  land  seised  by 
lb  judgment  creditors, 

218*  Where  land  subject  to  a  lease  has  been  seized  by  a  judg- 
ment creditor  and  is  publicly  sold,  the  purchaser,  notwith- 
standing the  (act  that  the  lease  is  for  a  definite  term,  can 
terminate  the  same  by  notice,  as  if  it  had  been  made  for  an 
indefinite  term  (see  207) ;  the  right  is  forfeited  if  it  is  not  exer- 

^  A  limLlAr  rule  is  applied  to  an  arrsngement  botween  the  originiil  leafl4>r 
and  the  lesseo  under  which  fature  rent  la  paid  In  advance ;  in  such 
a  oaae  the  arrangement  does  not  remain  operative  beyond  the  quarter 
foUowing  the  one  in  which  the  leasee  receives  notice  of  the  passins  of  the 
property  ;  if  the  leaaeo,  when  entering  on  the  arrangement,  ia  aware  of  the 

■  faet  that  the  property  has  paaaed  to  the  purchaser  the  arrangement  ia  whoUy 
inoperative;  in  so  far  as  the  arrangement  ia  operative  the  leasee  ia  entitled 
— anbject  to  certain  specified  restrictiona — instead  of  paying  any  instalment 
to  which  it  refers,  to  set'oif  against  such  instalment  any  claim  against  the 
eriginAl  leeaor  whether  arising  under  the  lease  or  otherwise — fi.G.B.  574, 

■  Illustrations:  (1)  on  the  Slat  March  a  leasee  prepays  the  instaJmeats  of 

rent  due  on  the  dOth  June,  30th  September,  and  3l9t  December  ;  the  house  ia 
•old  and  the  property  passes  on  the  Ist  June,  but  the  fact  does  not  become 
known  to  the  lessee  before  the  Ist  July  ;  he  is  not  required  to  pay  any  rent 
lo  the  purchaser  in  respect  of  the  quartern  paid  for  in  advance.  (2)  A  leseee^ 
paying  rent  quarterly  on  the  same  days  as  in  illustration  (1),  sells  goods  ti> 
his  letaor  for  an  amount  exoeedixig  three  instalments  of  rent  and  delivers 
them  on  the  15th  April.  The  fkets  as  to  the  sale  of  the  house,  the  passing  of 
the  property,  and  the  notice  to  the  lessee  are  the  same  as  in  the  case  of  illus- 
tration ^1).  The  lessee  can  aet-off  the  price  of  the  goods  i^ainst  the  instalmeats 
of  fettt  payable  on  the  SOth  June,  SOth  September,  and  the  81st  Doeomber, 
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cised  at  the  earliest  opportiinity.     Imperial  Statute  relating  M 
Compulsory  Sales  of  1897  ss.  57,  59  (1)  (2). 

2.  Geatuitous  Loans  of  Things  {SacAleiAe'Cemmodahmf 
a.    General  Statement* 

210.  The  gratuitous  loan  of  a  thing  whether  movftU 
immovable  is  ealled  Sachleihe ;  a  person  who  borrows  the  osili 
a  house  comes  under  the  i-ules  as  to  Sachleihe^  as  well  as  a  pnn 
who  borrows  a  book  or  an  a^^ricultural  machine.  An  a^t*  - 
ment  for  the  gratuitous  loan  of  a  thing  is  not  deemed  a  j 
though  it  may  be  of  considemble  pecuniary  advantage  t&l 
borrower;  on  the  other  hand,  the  loan  of  a  thing  is 
gratuitous  notwithstanding  the  fact  that  it  is  made  in  exclmnp ' 
for  a  service  rendered  to  the  lender ;  (for  an  illtistration  see  Dig. 
13.  6.  18  *Si  communem  amicum  ad  cenam  invitaverimus  tnqw 
eius  rei  curam  suscepisses  et  ego  tibi  argentum  oommodaveriml* 
According  to  English  terminology  a  loan  of  such  a  dest'riptiofi 
would  be  a  loan  for  valuable  consideration. 

b.    Lender's  Rights  and  Duties. 

An  agreement  for  a  gratuitous  loan  binds  the  lender  to  gnttt  I 
the  borrower  the  use  of  the  borrowed  thing  during  the  Egtwd 
time ;  if  no  time  is  fixed,  the  borrowed  article  must  be  returaad 
as  soon  as  the  purpose  for  which  it  was  borrowed  has  been  I 
accomplished^  or  as  soon  as  a  sufficient  period  of  time  has  pissri  I 
for  allowing  such  purpose  to  be  accomplished;  if  neither  a  tiroej 
nor  a  purpose  for  the  loan  is  agreed  upon,  the  lender  may  cliiin  \ 
the  return  of  the  borrowed  thing  at  any  time  he  may  think  fit 
The  lender  may  also  terminate  the  loan   by  notice  i  {a)  if  ty  | 
reason  of  an  unforeseen  circumstance  he  requires  the  borrowfd 
thing  for  his  own  use ;  {h)  if  the  borrower  makes  an  unauthonzed 
use  of  the  borrowed  thing  (e,  g»  by  granting  its  use  to  a  third 
party)  or  seriously  endangers  the  safety  of  the  borrowed  thing 
by  the  neglect  of  his  contractual  duties ;    (<?)  on  the  i-iortowurV 
death— B.G.B*    598,    604,    605.       The    lendei-'a    liabiliti^  u 
to  the  safety  of  the  borrowed  article  pending  delivery  t<>  the 
borrower,  and  as  to  defects  of  title  or  quality,  are  similw  ^ 
the  liabilities  of  a  donor  in  the  case  of  an  agreement  for  a  gift 
(^Ol)-B.G.B,  599,  600. 
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c.  Borrower's  Rights  and  Duties* 
Tbe  borrowers  duties  as  to  the  safe  preser^^ation  of  the 
borrowed  things  as  to  its  proper  use  ib  accordance  with  the 
agreement^  and  as  to  its  return  at  the  proper  time^  are  similar 
to  the  eorrespondlng  duties  of  a  lessee  in  respect  of  the  leased 
iibjeet — 210  rules  (3)  (6)  (8),  The  cost  of  the  preservation  of  the 
borrowed  thing  (including  the  cost  of  feeding  a  borrowed  animal) 
must  be  borne  by  the  borrower.  The  right  to  the  reimburse- 
ment  of  any  other  outlay  is  determined  by  the  rules  as  to 
unjustified  benefits— 298^ B.G.B,  601-604  (1). 

d.   CotnpariitOH  with  Engl  ink  Xaw. 

Under  English  law  an  agreement  for  the  loan  of  a  thing  made 
without  consideration  moving  from  the  promisee,  is  not  enforce- 
able against  the  lender,  nor  could  the  latter  in  ^ueh  a  case  be 
prevented  from  recovering  the  borrowed  article  at  any  time  he 
might  think  fit.  The  borrower  according  to  English  law  is  of 
course  bound  to  bestow  proper  diligence  in  respect  of  its  custody, 
and  of  its  return  to  the  lender  at  the  agreed  time. 


3.  LoA^s  OF  Money  and  othkr  Fungibles 

a*    General  Statement. 

820*  A  loan  of  money  or  fungibles,  whether  gratuitous  or 
otherwise^  is  called  DarleAen,  if  according  to  the  intention  of 
the  parties,  the  borrower  becomes  the  owner  of  the  borrowed 
things,  and  his  obligation  to  return  the  same  is  satisfied  by 
the  delivery  of  the  same  quantity  of  things  of  the  same  kind 
and  quality — B.G.B.  607  (1),  Cases  are  conceivable  in  which 
fungibles  are  lent  with  the  intention  of  being  returned  iu 
specie^  but  iu  any  such  case  the  fungibles  become  ^specific 
things  \  pro  hue  vice  and  the  transaction  does  not  come  within 
the  definition  of  a  DarleheHn 

Illustration  :  A  money-changer  may  for  the  purpose  of  decorate 
ing  his  shop  window,  borrow  bank-notes  and  coins  from  another, 
subject  to  a  stipulation  that  the  identical  notes  and  pieces  are  to 
be  returned;  this  would  not  afTect  the  rights  of  third  parties 
without  notice  of  the  facts,  but  an  unauthorized  use  of  the 
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borrowed  thing's  would,  according  to  German  law,  be  a  cr 
offence  on  the  borrower's  part,  and  would  also  render  him  liable] 
to  the  other  consequences  of  his  unlawful  conversion* 

Where  money  or  other  fungibles  are  due  from  one  pefsoa  i 
another  by  virtue  of  any  transaction  not  originally  in  the  i 
of  a  loan,  it  may  be  agreed  between  the  parties  that  their  mv 
obligatory  relations  shall  be  determined  by  the  rules  relating  i 
loan  transactions — B*G.B.  607  (2). 

lUnstiation :    (1)    the   vendor   of    100   cwts.    of   coffee  flf  % 
certain  quality,  having  received  the  pm*ehase  money,  agrees  wtlli 
the  purchaser  that  the  delivery  of  the  coffee  shall  be  postpone! 
and  that  he  shall  owe  the  100  cwts.  to  the  purchaser,  as  if  il 
had  been  lent  to  him ;  (2)  the  coffee  is  delivered,  and  the  i 
agree  that  the  payment  of  the  purchase  price  is  to  be  po6tpoo«d,l 
and  that  the  purchaser  shall  owe  the  amount  of  the  purcli 
price,  as  if  it  had  been  lent  to  him  by  the  vendor. 


b.   Agreemoiit  for  future  Loan  of  Money  or  other 
Fungibles. 

According  to  German  law  (which  in  this  respect  materiallyj 
differs  from  English  law),  a  promise  to  lend  money  or  atherl 
fungibles  is  enforceable  like  any  other  agreement,  bat  the  lender  I 
may,  in  so  far  as  no  contrary  intention  is  shown,  refuse  thel 
loan,  if,  between  the  date  of  the  promise  and  the  time  fi>r| 
performance,  the  financial  position  of  the  intending  borpoirer( 
has  been  so  weakened  as  to  endanger  the  prospect  of  repif- 
ment^— B.G.B.  610. 

c.    Interest  on  Loans  of  Money. 

A  mercantile  trader  (36)  is  entitled  to  charge  interest  on  any 
loan  granted  in  the  course  of  his  trade  ;  Bubject  tf»  this  excep- 
tion the  payment  of  interest  is  not  an  implied  term  of  an  agree- 
ment for  a  loan.     Where  interest  is  stipulated  for,  and  no  tin 
for  the  payment  of  interest  is  fixed,  interest  is  payable  at 
end  of  each  year  during  which  the  loan  continues ;  if  the  lo 


'  Compare  the  general  rule^  as  to  reciprocal  ogreoments  (159)  ;  the  i 
nilec}  relating  to  loans  are  more  favourable  to  the  borrower  than  the  geD 
niles,  aa  the  latter  cannot  be  varied  by  agreement  between  the  partieib 
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for  a  shorter  period  than  a  year  the  interest  is  payable 
on  the  repayment  of  the  loan— B.6.B.  608;  H.6.B.  354  (2); 
as  to  the  rate  of  interest  see  144  sub  (4). 

d.  Bepayment  of  Loan. 

Where  no  time  is  fixed^  either  party  may  at  any  time  give 
notice  of  repayment  Li  the  case  of  a  loan  for  an  amount 
exceeding  800  Marks,  at  least  three  months'  notice  must  be 
given;  in  the  case  of  smaller  loans  one  month's  notice  suffices. 
Loans  not  bearing  interest  may  be  repaid  by  the  debtor  at  any 
time  without  notice — B.6.B.  609 ;  as  to  the  repayment  of  loans 
bearing  interest  at  a  rate  exceeding  6  per  cent,  see  106. 


CHAPTER  III :  AGREEMENTS  RELATING  TO 
WORK  AND  SERVICES 

1.  Agreements  for  Remunerated  Servicss 
a.   Gteneral  Statement 

221.  Any  agreement  by  which  one  party  promises  senim 
for  a  remuneration  to  be  paid  by  the  other  party  is  an  agieeme^ 
for  services  [Dienstvertrag)  i  on  the  other  hand  an  agieemeirt 
by  which  the  accomplishment  of  a  definite  resolt  is  piomisQd 
for  a  reward  to  be  paid  by  the  other  party  is  an  agreement  br 
work  {Werkvertrag) — 233.  The  distinction  is  amJogons  to  ik 
Roman  distinction  between  locatio  qperarum  and  loeatio  operii 
A  brokerage  agreement  (237)  is  something  between  an  agiw- 
ment  for  services  and  an  agreement  for  work. 

An  agreement  for  services  may  be  of  a  more  or  less  perminent 
nature,  or  may  relate  to  a  single  service  to  be  rendered  to  or 
for  the  benefit  of  the  person  paying  the  reward.     It  may  rdite 
to  services  of  any  kind,  for  the  old  distinction  between  opene 
illiberales  and  operae  liberalen  has  ceased  to  exist.     Nor  is  the 
mode  of  payment  material ;  the  person  giving  his  services  m»y 
be  paid  by  wages  or  salary,  by  conmiission,  or  by  sums  depen- 
dent upon  the  extent  and  character  of  his  work  or  oth^wise. 
The  main  characteristic  of  the  agreement  for  services  consists  in 
the  fact  that  services  are  promised  on  one  side  and  reward  on  the 
other — B.G.B.  611.     In  so  far  as  no  contrary  intention  appeiis, 
an  agreement  for  services  is  of  a  strictly  personal  nature ;  neither 
the  claim  for  the  services  nor  the  duty  to  perform  the  service  cm 
be  transferred  to  another — B.G.B.  613. 

Agreements  for  services  of  a  public  or  a  quasi-public  nature 
(e.  g.  agreements  for  the  services  of  government  officials  or  the 
services  of  advocates,  notaries,  &c.)  are  regulated  by  separate 
enactments  which  do  not  come  within  the  scope  of  this  treatise- 

The  rules  of  the  B.G.B,  relating  to  private  agreements  for 
services  are  supplemented,  and  to  a  certain  extent  modified,  as  to 
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^uticalar  kinds  of  employment  by  other  enactments.  Thus 
the  regulation  of  agi*e<?ments  relating  to  domestic  service  is 
(subject  to  certain  restrictions  imposed  by  E.G.  95)  left  to  State 
lepslation ;  provisions  analogous  to  those  of  the  English  Factory 
Acts  relating  to  the  employment  of  persons  working  in 
factories  and  workshops  are  contained  in  the  Gewerbeordnnng  i 
special  provisions^  as  to  particular  classes  of  employees,  are  also 
contained  in  the  ILG.B.,  the  Imperial  Statute  relating  to  Seamen 
of  1902  {Seemannionltiunt)),  and  other  Imperial  Statutes, 

Some  of  the  special  provisions  relating  to  particular  employ- 
mcnts  are  referred  to  in  the  following  statement  of  the  law  as 
to  agreements  for  services^  but  it  is,  of  course,  impossible,  within 
the  space  which  can  be  allotted  to  the  subject,  to  discuss  the 
roles  existing  outside  the  Civil  and  Commercial  Codes  with  any 
degree  of  eomplcteness. 

The  expressions  der  Bkmiberechligle  and  der  2ur  Blemt' 
ieiMtun^  VerpjikJiteit  used  by  the  B.G.B.  to  designate  *the 
person  entitled  to  the  services  *  and  '  the  person  bound  to  give 
the  services  *  respectively,  will,  in  the  course  of  this  treatise,  be 
translated  by  the  words  '  employer  ^  and  ^  employee '} 

b.  Employer's  Duties, 

aa.  Payment  &f  remnneraliofh 
(1)   Genera!  ruies, 

222.  The  following  niles  apply  on  this  subject : 

(1)  where  a  remimeration  has  been  expressly  agreed  upon, 
the  employer  is  bound  to  pay  it,  in  accordance  with  the  agreement ; 

(2)  the  promise  to  pay  a  remuneration  is  implied,  where  the 
particular  services  cannot  under  the  special  circumstances  of  the 
case  be  expected  to  be  given  gratuitously  ;  (e.  g,  where  a  patient 
sends  for  a  doctor,  or  a  cab  runner  offers  to  carry  luggage) — 
B.G.B.  612  (1) ; 

(3)  where  the  scale  of  remuneration  is  not  expressly  agreed 

*  An  jupprentioeship  agreement  is  ao  agrf>emeiit  for  reciprocal  s©n.'ices, 
the  tii«fit«T*&  s^jrvices  constituting  whoUy  or  piirtly  the  remon^ratioti  for  the 
approntioe's  aervices  and  vice  versa ;  where  the  master  receives  a  premium 
ftnd  wher*  tho  apprentice  receives  wages,  this  constitutes  an  additional 
remuneration.  It  wilJ  \h?  understood  that  notwithstanding  this  reciprocity 
of  services,  the  t^rm  employer  in  the  case  of  an  apprentice-^^hip  agreement  i% 
u«ed  for  the  muster,  and  the  term  employee  for  the  apprentioe. 
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upon  or  fixed  by  any  public  tariff  the  scale  established  If 
custom  is  conclusive — B.G.B.  612  (2);  in  the  absence  of  %sfni 
agreement^  or  of  a  tariff  or  general  custom,  the  rule  stated  aboii 
with  reference  to  the  cases  in  which  the  mode  of  perfonnai 
is  left  to  the  discretion  of  one  of  the  parties — 144  sab  (6)— ■ 
applied^  with  the  result  that  the  employer  has  to  determine  th 
amount  of  the  remuneration^  but  that  the  employee  is  not  boonl 
by  this  determination  if  it  appears  inequitable ; 

(4)  a  mercantile   employee  is    entitled   to  remuneratkm 
accordance  with  local  custom ;  in  the  absence  of  any  sudi  knl 
custom    such    remuneration   as  appears   reasonable  under  the 
circumstances  must  be  paid — H.G.B.  59 ; 

(5)  where  the  rate  of  payment  is  fixed  with  reference  to  » 
specified  period  of  time^  the  remuneration  must  be  paid  at  the 
end  of  each  such  period;  in  all  other  cases  the  remoneratioi 
must  be  paid  after  the  performance  of  the  agreed  services ;  in  the 
case  of  mercantile  employees  payments  at  longer  than  moniUj 
intervals  are  prohibited— B.G.B.  614  ;  H.G.B.  64. 

(2)  Payment  in  kind. 
As  a  general  rule  services  may  be  rewarded  by  the  payment  of 
money  or  in  any  other  way,  but  the  Imperial  Gewerbeordnung,  fcdlow- 
ing  the  example  set  by  the  English  Truck  Acts,  restricts  payment 
in  kind  to  the  employees  coming  under  its  provisions.     The  wages 
of  such  employees  (who  in  the  course  of  this  treatise  wiU  ke 
referred  to  as  ^  industrial  employees  *)  must  be  paid  in  cash  in 
Imperial  German  currency,  and  no  set-off  is  allowed  excqfit  in 
respect  of    certain  specified  objects  (food,  use  of  dwellings  or 
land,   fire,  light,   medical  assistance,  tools,  material,  Ac);  tk 
amount  set  off  in  respect  of  any  such  object  must  not,  except 
in  the  case  of  tools  and  material  supplied  for  contract  work^ 
exceed  the  cost  price  of  any  object  supplied  or  the  usual  rent  o^ 

any  tenement  of  which  the  use  is  allowed  to  the  employee 

G.O.  115-118. 

(3)  Effect  of  impossibility  and  mora  accipiendi  on  the  pari 
of  the  employer. 

Where  the  acceptance  of  the  services  is  impossible,  the  oidi^ 
nary  rules  as  to  the  effect  of  impossibility  of  performance  vc^ 
the  case  of  reciprocal  agreements  apply  (see  160).     Where  th^^ 


AGREEMENTS  AS  TO  WORK  ANB  SERVICES    261 

'employer  is  in  mora  accipiendi  the  general  rules  stated  above 
(161)  are  modified  by  the  provision,  that  the  remuneration 
must  be  paid  for  the  services  remaining  unperformed  by  reason 
of  fiuch  wufra  accipiendi^  the  employer  not  being  entitled  to 
claim  any  subsequent  performance  of  such  unperformed  services, 
but  having  the  right  to  deduct  from  the  remuneration  the  value 
of  any  outlay  saved  by  the  employee  in  consequence  of  his  non- 
peffonnance,  or  of  any  income  which  he  has  actually  earned  or 
mighty  but  for  his  intentional  neglect,  have  earned,  by  some  other 
employment  of  his  services — B,G,B.  615. 

Illustrations :  A  engages  a  gardener  to  work  in  his  garden^  in 
I  accordance  with  directions  to  be  given  by  him,  on  a  certain  date* 
The  garden  is  destroyed  by  a  landslip  before  the  date  arrives ; 
the  |)erformance  of  the  service  having  l>ecome  impossible  by 
reason  of  a  cireimistanee  for  which  neither  the  employer  nor  the 
employee  is  re^^ipcrnsible,  the  gardener  cannot  claim  the  promised 
wig^.  If  on  the  other  hand  the  work  in  the  garden  cannot  be 
pirfbrmed  on  the  promised  date  by  reason  of  the  fact  that  A 
haB  failed  to  give  the  promised  directions^  the  gardener  may 
claim  his  wages  ;  Aould  other  Bidtable  work  liave  been  offered 
to  him  on  the  day  in  question^  he  must  allow  the  deduction  of 
the  wages  whieli  he  has  or  could  have  received  for  such  work. 
tinder  the  general  rules  as  to  reciprocal  agreements,  the 
gardener  would  have  had  to  request  A  to  give  him  the  directions 
within  a  specified  time  and  would,  if  the  request  had  been  com- 
plied with,  have  had  no  claim  in  respect  of  the  day  wholly  or 
partially  lost^  unless  time  had  originally  been  made  of  the 
I  essence  of  the  agreement, 

^Tiere  an  employer  has  to  provide  care  and  medical  attendance 
in  accordance  with  the  rule  stated  below — 223  sub  (4) — the  cost 
of  such  care  and  attendance  may  be  deducted  from  the  remunera- 
tion payable  in  respect  of  the  time,  during  which  the  employee 
was  unable  to  give  his  services — ^B.G.B,  617. 

(4)  PaymefU  dmrin^  temporary  inafAlity  of  employee  to 
perform  ^erviceH, 
An  employee  engaged  for  continuous  services,  who  is  tem- 
porarily unable  to  perform  them,  is  in  the  position  of  a  person 
who  finds  it  impossible  to  perform  one  of  the  obligations  form- 
ing part  of  a  reciprocal  agreement.  Under  the  general  rule  he 
would,  if  the  impossibility  was  due  to  a  circumstance  for  which 
neither  he  nor  the  employer  was  responsible,  lose  his  claim  for 


202 


LAW  OF  OBLIGATIONS 


payment  during  the  time  within  which  he  was  disabled  (see  160), 
but  under  a  special  provision  relating  to  agreements  for  services, 
the  claim  of  the  employee  for  payment  of  his  remuneration 
continues  during  the  time  of  his  disahility,  if  it  is  of  reason- 
ably short  duration,'  and  not  due  to  any  default  on  the  part  of 
the  employee — B.G.B.  616*  It  is  immaterial  whether  the  dis- 
ability was  caused  by  illness  or  by  any  other  cause  ;  service  on 
a  jury  or  attendance  before  a  Court  as  witness,  and  the  com- 
pulsory performance  of  military  duties  are  grounds  of  disability 
coming  within  the  definition. 

The  rights  of  a  mercantile  employee  prevented  from  workiDg 
by  reason  of  a  disability  not  due  to  his  own  default  go  further 
than  those  of  an  ordinary  employee;  he  is  entitletl  to  remunera^ 
tion'^  for  the  whole  period  of  his  diAabilify  if  such  period  does 
not  extend  beyond  sis  weeks,  and  to  six  weeks'  remuneration  if 
the  disability  continues  for  a  longer  period^  even  if  he  is  dis- 
missed from  his  emplojTnent  by  reason  thereof^ — H,G.B.  63 
(1),  72  (2). 

bh.  Duties  an  to  health  and  moralitg  of  employees. 
(1)  As  to  place  of  work  and  appliances, 
223.  The  conditions  as  to  the  place  of  work  and  the  appliance^ 
used  in  connexion  with  services  rendered  under  the  employer'* 
direction^  must  be  so  arranged  as  to  protect  the  employee  against 
any  danger  to  life  or  health,  in  so  far  as  this  is  possible  liaving 
regard  to  the  nature  of  the  work— G.O.  120  (a);  B.G.B.  618  (1); 
ILG.B,  62  (1).' 

(2)  As  to  arrangements  for  employees  residing  with  employer*  sfamiljf* 

Such  arrangements  must  be  made  as  to  dwelling  and  sleeping 
accommodation  J  and  as  to  time  of  work  and  recreation,  as  are 
required  to  enj^ure  the  health,  morality,  and  the  due  i>erformance 

^  If  Oie  disability  is  of  longer  duration  it  oomeb  under  the  ordinary  rule. 

'  In  ^o  far  as  tht^  remuneration  consists  of  salary ^  bcMird,  and  lodging,  be  ia 
entitled  to  the  full  remunenition  ;  but  he  loaes  such  part  of  hia  remunenttioB 
as  consists  of  a  conimii^aion  or  percentage  of  profits, 

'  An  ordinary  employee  must  allow  the  deduction  of  any  sick  pay  or  oilier 
compensation  received  from  a  compulsory  in^suranoe  fund ;  hat  a  mercantile 
employee  suffering  undf  r  any  diaability  of  the  nature  described  above,  ia 
entitled  to  his  remuneration  without  the  deduction  of  any  insurance  money, 
even  if  the  contrary  was  expressly  stipulated  for  in  his  agreement  with  the 
employer^B,O.B.  61f>;  H.G.B.  6a  (8). 
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the  religious  observances  of  the  employee— B.G.B.  618  (2); 
tG.B.  62  (2), 
For  special  rules  relating  to  apprentices  and  young  employees 
CB.  76  (3)  (4) ;  G.O.  120. 

(3)  An  to  holidays* 

Industrial  employees  caBnot  be  compelled  to  work  on  any 
Sunday  or  public  holiday,  unless  the  nature  of  the  particulai' 
xndertaking  requires  continuous  work — G.O.  105  (a). 

In  other  respects  no  general  rules  are  kid  down  as  to  holidays, 
ut  employers  as  well  as  employees  are  jiubject  to  the  local 

les  of  pubUc  law  as  to  Sunday  observance^ 

(4)  A^  to  care  in  case  qf  sickneM. 

person  employed  in  continuous  services  which  absorb  the 
He  or  the  principal  part  of  his  working  time,  who,  while 
with  the  employer's  family,  is  attacked  by  an  illness 
caused  by  his  wilful  neglect  or  gross  carelessness,  is  entitled 
Ito  proper  nursing  and  medical  attendance,  either  in  the 
'employer's  house  or  in  a  public  institution  at  the  employer's 
expense  for  a  period  not  exceeding  sis  weeks.  The  termination 
of  the  agreement  for  services  in  consequence  of  the  illness  does 
not  affect  the  obligation  to  provide  care  and  medical  attendance. 
Where  the  care  and  medical  attendance  are  provided  by  any 
insurance  fund  or  public  authority  the  employer  is  released  from 
I  his  obligation— B.G.B.  617. 

^K  (5)  Genera^  rules* 

^Rules  (1)   (2)  and  (4)  cannot  be  excluded  or  restricted   by 

iprivate  agreement— B.G.B.  619  ^  H.G.B,  62  (4).     Their  non- 

bbeervance    has    the    ordinary    consequence    incident    to    the 

•breach  of  a  contractual  obligation,  and  is  subject  to  the  same 

Lmrision  as  to  Uabihty  for  the  default  of  others  (see  150).      In 

^K  event  of  the  non-observance  of  rules  (1)  or  (2)  the  damages 

are  assessed  as  in  the  case  of  a  claim  for  compensation  for 

damages  done  by  an  unlawful  act— B.G.B.  618  (3) ;  H.G.B,  62 

(8).     The  power  of  State  legislation  to  regulate  the  conditions 

of  domestic  service  does  not  include  an  authorization  to  relax 

rules  (2)  and  (4)  in  the  employer's  favour — ^E.G.  95.     Where 
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the  employee  is  a  mercantile  apprentice  the  infringement  rf 
rules  (1)  and  (2)  is  punishable  by  fine— H.G.B.  82  (1). 

cc.  Luty  08  to  apprentices. 

224.  The  master  must  give  theoretical  and  practical  instrodn 
to  his  apprentices^  either  personally  or  through  an  employee 
specially  selected  for  the  purpose — H.G.B.  76  (2),  G.O.  IS; 
a  person  deprived  by  criminal  sentence  of  his  civil  hoDonif 
functions/  is  not  allowed  to  take  apprentices — H.G.B.  81,  S 
(2),  G.O.  126. 

dd.  Duty  to  give  testimonial. 

226.  On  the  termination  of  an  agreement  for  continuous  servies, 
the  employee  is  entitled  to  a  testimonial  as  to  the  length  ml 
nature  of  his  services  and  as  to  his  conduct  and  effidency- 
B.G.B.  630;  H.G.B.  73,  80;  G.O.  113. 

c.  Employee's  Daties. 

aa.  Active  duties,  I 

226.  The  following  rules  apply  to  the  employee's  active 
duties  : 

(1)  the  employee  must  give  the  services  stipulated  for  by  Ae 
agpreement;  in  the  case  of  an  agreement  for  mercantile  em^j- 
ment  containing  no  express  provision  on  the  subject,  local  custom 
determines  the  nature  and  extent  of  the  services ;  in  the  absence 
of  any  local  custom  such  services  must  be  rendered  as  appeir 
reasonable  under  the  circimistance  of  the  case — B.G.B.  611; 
H.G.B.  69 ; 

(2)  the  services  must  be  rendered  by  the  employee  in  person 
except  in  so  far  as  a  contrary  intention  is  shown ;  where  the 
employment  of  substitutes  or  assistants  is   permitted  by  the 
agreement,  the  liability  for  the  default  of  such  assistants  oc 
substitutes  is  determined  by  the  general  rules  on  the  subject 
see  160— B.G.B.  613 ; 

(3)  where  the  employee  either  expressly  or  by   implication 
warrants  special  aptitude  on  his  part  for  the  promised  services,  th* 
absence  of  such  aptitude  constitutes  a  breach  of  the  agreement  ^ 

^  A  person  deprived  of  such  functions  cannot  sit  on  a  jury  or  occupy  an^ 
honorary  public  office. 

*  This  rule  results  from  the  general  principles  of  the  German  law  o^ 
Obligations. 
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(4)  a  duty  to  obey  the  employer's  directions,  in  so  far  as  they 
do  not  go  beyond  the  natural  requirements  of  the  emplo}Tnent, 
]«  ixpreesly  imposed  on  industrial  employees  (G.0. 12 1)^  and  will 
to  numy  other  eases  be  implied  from  the  nature  of  the  agreement 
for  services. 

bb.  Paisive  duties* 

237.  Among  the  passive  duties  frequently  imposed  by 
Bgreement  or  custom^  those  relating  to  secrecy,  and  abstinence 
from  acts  betraying  the  employer's  intere^s,  are  the  most 
prominent.  Mercantile  employees  are  subject  to  a  statutory 
prohibition  preventing  them  during  the  continuance  of  their 
'  employment  from  conducting  any  mercantile  trade  on  their  own 
I  aoGOunti  and  from  entering  into  any  transactions  within  the  scope 
of  the  employer's  business,  except  with  the  employer's  express 
or  implied  permission.  If  the  employee,  notwithstanding  such 
prohibition^  enters  upon  any  transaction  on  his  own  aocount^ 
the  employer  may,  instead  of  claiming  damages,  take  it  over  for 
his  own  account;  if  the  employee  enters  upon  any  transaction 
on  aooonnt  of  a  third  party,  the  employer  may  claim  the 
remuneration  accruing  to  the  employee  from  such  transaction 
— H.G.B.  60,  61 ;  as  to  agreements  prohibiting  competition 
after  termination  of  the  agreement  for  service  see  105  note  1. 


d.   Termination  of  Agreement  for  Services. 

aa.   Normal  temiinullon, 

238.  The  following  rules  apply  on  this  subject : 

(1)  if  the  agreement  for  services  is  entered  upon  for  a  epeci- 
^  lied  period  not  exceeding  five  years,  the  agreement  expires  at 

the  end  of  such  period ;  if  the  agreement  is  entered  upon  for 
a  longer  period  or  for  the  life  of  the  employer  or  employee,  the 
employee  may  at  any  time  after  the  lapse  of  five  years  determine 
the  agreement  by  giving  six  months  previous  notice  of  his 
intention  in  that  behalf— B.G.B.  620  (1),  624; » 

(2)  if  the  agreement  is  entered  upon  for  an  indefinite  time,  and 
the  time  of  its  termination  cannot  be  gathered  from  the  nature 
or  object  of  the  services,  either  party  may  give  notice  to  terminate 

*  Tliis  14  one  of  tho  rules  which  h^  to  domestic  service  cjumoi  be  al^«red 
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the  agreement ;  the  length  of  the  notice  generally  depends  \ 
the  mode  in  which  the  payment  of  the  remuneration  is  fixed,  hi  I 
special  rules  are  laid  down  as  to  some  kinds  of  employments';!  I 
the  remuneration  is  not  payable  with  reference  to  a  fixed  pal  ] 
of  time^  the  agreement  may — except  in  so  far  as  the 
rules  provide  otherwise — ^be  terminated  at  any  time  by 
party,  but  where  the  employment  occupies  the  whole  or  Ik 
greater  part  of  the  employee's  time  at  least  fourteen  days'  notiee 
must  be  given— B.G.B.  620  (1),  621, 623 ; 

(3)  if  an  employment  is  with  the  employer's  knowledge 
continued  by  the  employee  beyond  the  time  fixed  for  its  duniios 
by  the  agreement,  such  agreement  is  deemed  to  have  bes 
renewed  for  an  indefinite  time,  unless  the  employer  immediildf 
objects  to  the  continuation  of  the  employment — B.G.B.  625. 

bb.  Termination  on  special  groundif. 
(a)  Terminatimi  by  act  of  one  of  the  jparties. 

229.  An  agreement  for  services  may  be  terminated  without 
notice,  and  prior  to  the  date  of  its  natural  termination,  in  the 
events  and  in  the  manner  shown  by  the  following  rules : 

(1)  either  party  to  any  agreement  for  services  not  coming  under 
the  special  provisions  of  rule  (2)  may  determine  such  agreement 
on  any  cogent  ground  {wichtiger  Grund)  ^ — B.G.B.  626 ;  H.6.B. 
70,71,72(1); 

•  As  to  employees  of  a  superior  kind  (tutors,  private  secretaries,  comptmonir 
&c.)  whose  time  is  wholly  or  principally  occupied  by  the  duties  undertake! 
under  the  agreement  see  B.G.B.  622;  as  to  mercantile  employees  H.G.B. 
66>69 ;  as  to  superior  industrial  employees  G.0. 183  a,  183  aa,  188  ab,  183  ae;  at 
to  ordinary  industrial  employees  G.O.  122. 

^  It  is  left  to  judicial  discretion  to  determine  what  constitutes  a  *  cogent 
ground  \  but  the  instances  of  cogent  grounds  justifying  the  termination  of  to 
agreement  for  the  service  of  a  mercantile  employee  given  by  H.G.B.  7U 
72  (1)  will  serve  as  a  guidance.    Such  an  agreement  may  {inUr  atia)^ 
terminated  by  the  employer,  if  the  employee  is  unfaithful  or  violates  bi» 
duty  as  to  refraining  from  competition  (227),  or  if  he  persistently  ne^acte 
his  duties,  or  by  reason  of  illness,  criminal  punishment,  or  military  ser^^ 
for  more  than  eight  weeks,  is  prevented  from  the  performance  of  his  duli^*' 
or  if  he  is  guilty  of  certain  specified  offences  against  the  employer  or  ^  ^ 
person  acting  on  his  behalf.    The  employee  may  terminate  the  agreem^^ 
(^inter  alia)  :  if  he  becomes  incapable  of  performing  the  services,  or  if  be  tf '*•*' 
not  receive  his  promised  remuneration,  or  if  the  employer  does  not  ]^^ 
form  the  duties  specified  above~228  sub  (1)  and  (2) ;  or  if  he  commits  or  d*^ 
not  prevent  the  commission  of  certain  specified  offences  against  the  employ  ** 
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(2)  an  agreement  for  services,  made  between  an  industrial 
ployee  and  his  employer,  may  on  certain  specified  grounds 
terminaied  by  the  employer,  and  may  on  certain  other 
ipecified  grounds  be  terminated  by  the  employee  ^ ;  where  any 
ftogent  ground  exists  which  is  not  included  among  those  sjjecially 
Miumeratedi  the  agreement  may  be  tenninated  by  either  party, 
if  it  waa  entered  upon  for  more  than  four  weeks,  or  i£  more  than 
btirieeii  days'  notice  of  termination  is  required  by  the  agreement 
-G^O.  123,  124,124  a; 

PI)  where  services  of  a  superior  kind  and  involvmg  special 
Idence  in  the  emi>loyee,  are  not  of  a  continuous  nature  and 
not  given  for  a  fixed  salary,  the  relation  between  the  parties 
Ban  be  terminated  by  either  party  without  previous  notice-^ 
B,G.B.  627  (1),^ 

(b)  Terviination  h^  death  oj  one  of  the  jjaHies* 

In  the  absence  of  a  special  stipulation  to  the  contrary  the 
employee's  death  terminates  the  agreement.*  On  the  other  hand 
the  employer's  claim  to  the  employee's  services  (though  not,  as 
;a  general  rulcj  transmissible  by  assignment)  passes  on  the 
employer's  death  to  his  heirs  like  any  other  obligatory  right 
vested  in  him.  The  employer's  death  may  be  a  cogent  ground 
enabling  his  heirs  to  terminate  the  agreement  by  notice  to  the 
pmployee. 

^^^B  ct*.  Effect  of  termination  ^agreement, 

230.  If  an  agreement  for  services  comes  to  an  end  by  reason 
»if  the  fact  that  the  performance  or  acceptance  of  the  promised 

I  '  Tbo  grounds  are  similar  to  those  set  out  as  c^xamplea  of  cogent  grounds 
for  the  termioAtion  of  agreements  for  mercantile  services  (see  note  1),  but 
^m«  additional  grounds  are  mentioned.  Thus  the  employer  may  terminate 
the  agreement  if  the  employee  has  deceived  him  by  a  false  statement  or 
QCtiiBO£dal,  or  if  he  ia  careloes  in  re&pcct  of  precautions  against  fire^  ^c* ; 
%»  employee  may  terminate  the  agreement,  if  a  continuance  of  the  em- 
»loyiDent  i»  likely  to  endanger  hi**  life  or  health  in  a  manner  or  to  an 
Extent  which  he  was  unable  to  discover  upon  entering  upon  tlie  agreement; 
^iihex  party  may  terminate  the  agreement,  if  the  other  party  Incites  him  to 
io  any  unlawful  or  immoral  act — G.O.  12JJ,  124, 

'If  the  employee  terminates  the  relation  without  a  cogent  ground,  in  any 
laise  in  which  the  employer  is  unable  to  procure  the  required  services  else- 
where, he  is  liable  in  damages — B.O.B.  627  (2). 

i  '  As  to  the  duty  of  the  employee's  heins  in  certain  cases  to  continue  the 
^rricee  ontii  the  employer  haa  made  other  arrangements  see  231  rule  (9). 
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services  has  become  impossible^  or  if  it  is  rescinded  on  the  gnmil 
of  either  party  being  in  mora  solvendi  or  mora  aceipieiidi,  tk 
ordinary  rules^  applicable  in  the  case  of  the  terminatkm  ft 
a  reciprocal  agreement  by  reason  of  such  fact — see  160^  181— 
come  into  operation. 

If,  on  the  other  hand^  an  agreement  is  terminated  by  act 
of  one  of  the  parties^  the  following  special  rules  apply  : 

(1)  where  a  continuous  employment  is  terminated  by  ibi 
act  of  the  employer,  a  reasonable  period  after  the  tune  it 
which  the  employment  would,  but  for  this  rule^  have  a 
to  an  end^  must  be  allowed  at  the  employee's  request  tv 
the  purpose  of  enabling  him  to  find  a  new  employments^ 
B.G.B.  629  2; 

(2)  where  an  agreement  for  services  is  terminated  by  the  em- 
ployer on  any  ground  other  than  the  employee's  breach  of  agree- 
ment^ and  also  where  it  is  terminated  by  the  employee  on  die 
ground  of  the  employer's  breach  of  agreement^  the  employee  s 
entitled  to  a  proportionate  remuneration  for  the  services  rendered 
up  to  the  date  of  the  termination  of  the  agreement ;  in  any  other 
case  in  which  the  agreement  is  terminated  by  the  act  of  eitlier 
party^  such  proportionate  remuneration  is  not  payable  in  so  £ff 
as  the  services  up  to  the  date  of  termination  were  of  no  advantage 
to  the  employer  3— B.G.B.  628  (1) ; 

(3)  if  an  agreement  for  services  is  terminated  by  either 
party  by  reason  of  a  breach  of  agreement  committed  bj 
the  other  party^  such  other  party  is  liable  to  compensate  tlie 
party  terminating  the  agreement  for  all  damage  sa&red 
in  consequence  of  such  termination — B.G.B.  628  (2);  H.O.B. 
70  (2). 

^  This  provision)  which  was  introduced  by  the  Commission  of  the  ReichsUgf 
is  an  instance  of  the  bad  effect  of  hurried  alterations  of  well-matured  schemo 
of  legislation.     It  seems  an  intolerable  hardship  that  an  employer  sboold  be 
forced  to  retain  for  oven  a  short  period,  the  services  of  an  employee  diimiti^ 
for  gross  intemperance,  immorality,  cruelty,  or  any  other  equally  cogie"*^^ 
ground. 

^  As  to  the  right  of  a  mercantile  employee  disabled  by  illness  to  reoe^^ 
remuneration  after  the  termination  of  his  employment  see  222  sub  (4)  ^ 
to  the  right  of  an  employee  to  receive  medical  care,  &c,  in  the  same  ev^^ 
see  228  sub  (4). 

'  As  to  the  employee's  duty  to  return  any  remuneration  paid  in  advat:^ 
see  B.G.B.  628  (1). 
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o.    Special  Rules  as  to  Agreements  involving  Business 

Transactions  for  Account  of  Another. 
291.  The  following  rules  apply  in  all  cases  in  which  business 
I  is  transacted  for  another,  whatever   the  nature  of  the   agree- 
ment between  employer  and  employee  may  be — B.G.B.  675*  : 

(1)  the  employee  is  in  all  cases  liable  for  wilful  default  and 
[negligence  (148);    if  he  is  a  mercantile  agent  (238)  or  a  com- 

TnissioD  merchant  (239)  he  must  bestow  the  diligence  of  a  careful 
mercantile  trader— RG.B.  84  (1),  384  (1); 

(2)  the  emplojree,  in  the  absence  of  express  or  implied  au- 
thority, is  n«>t  entitled  to  entrui^it  the  execution  of  the  employer's 
orders  to  a  third  party;   if  authorized  to  do  so,  he  is  liable  for 

[«ny  default  in  the  transmission  of  the  orders,  but  not  otherwise 
—B.G.B.  664(1); 

(3)  the    employee    must   follow    instructions,  unless   he   hag 
I  reason  to  think  that  the  employer  would  have  altered  the  instruc- 
tions, had  he  known  the  true  state  of  the  circumBtances  ;    in  the 

1  last-mentioned  event  he  may  deviate  from  the  instructions  if 
I  delay  involves^  risk  ;  otherwise  he  must  inform  the  employer  and 
LAwait  fresh  instructions— B.G*B.  665;  as  to  commission  mer- 
diantfi  see  also  H.G.B.  385,  386; 

(4)  the  employee  must  keep  the  employer  informed  as  to  the 
execution  of  his  orders,  and  render  an  account  after  the  comple- 

^tioo  of  such  execution— B.G.  B.  666 ;  H.G.B.  84  (2),  384  (2) ; 

(5)  the  employee  must  surrender  to  the  employer  all  benefits 
TCoeived  by  him  in  connexion  with  a  transaction  carried  out  on 
the  employer's  behalf— B.G.B,  667;  H.G.B.  387;  as  to  the 
right  of  commission  merchants  to  act  for  their  own  benefit  see 
239  rule  (12) ;    if  any  money  for  which  the  employee  has  to 

I  acconnt  to  the  employer  is  used  by  the  employee  for  his  own 
^  purposes,  he  must  pay  interest  at  the  legal  rate  from  the  date  of 
fioehuse— B.G.B.  668; 

(6)  the  employer  must,  if  requested  to  do  so,  advance  funds 
to  the  employee^  for  the  puqx>se  of  enabling  him  to  act,  and  must 

I  Tepay  to  him  any  outlay,  the  necessity  of  which  he  was  entitled 

to   assume — ^B.G.B,   669^    670 ;   as   to  commission    merchants 

'  The  agreement  may  be  one  for  n^munerated  seirioes  (221),  for  un- 
rcfiniuierakd  services  (282) ,  or  for  work  (233)  ;  thej  nre  doftlt  with  together 
ill  thu  pU«o  for  til©  sak©  of  eonvenionoe. 
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see  H.G.B.  396  (2) ;  a  broker  or  mercantile  agent  ub^  in  fte  I 
absence  of  a  contrary  agreement  or  special  mercantile  coibi,  i 
not  entitled  to  the  reimbursement  of  his  expenses — ^B.6J.j 
652(2);  H.G.B.  90; 

(7)  if  the  employee  terminates  the  agreement  without  anyoogat  I 
ground  and  without  giving  the  employer  an  opportunity  to  mik  ! 
other  arrangements^  the  employee  is  liable  for  all  damage  resnttBg 
from  the  sudden  termination  of  the  agreement — B.G.B.  671  (2); 

(8)  where  the  agreement  is  in  the  nature  of  an  agieemoit  Ir 
services^  an  agreement  for  work^  a  brokerage  agreement)  or  i 
agreement  with  a  mercantile  agent,  the  rules  as  to  remunentkn 
applicable  respectively  in  the  case  of  such  agreements^SS 
sub  (1),  236  sub (2),  237  sub  (4),  238— must  be  applied; 

(9)  unless  a  contrary  intention  is  shown,  the  agreement  ii 
not  terminated  by  the  employer's  death  or  incapacity^  but  it 
is  terminated  by  the  death  of  the  employee ;  if,  according  to 
a  contractual  stipulation,  the  agreement  is  terminated  by  tlie 
employer's  death  or  incapacity,  the  employee,  if  there  is  any  nk 
in  delay^  must^  notwithstanding  such  termination,  continue  the 
execution  of  the  employer's  orders  until  the  employer's  him 
have  had  an  opportunity  of  making  other  arrangements;  oo 
the  employee's  deaths  his  heirs  must  give  immediate  notice  to 
the  employer,  and  execute  his  orders  until  he  has  had  an  oppo^ 
tunity  to  make  other  arrangements ;  while  the  employee  or  his 
heirs  continue  to  act  in  the  aforesaid  manner  the  agreement  is 
deemed  to  continue— B.G.B.  672,  673 ; 

(10)  in  any  case  in  which  the  agreement  is  terminated  other- 
wise than  by  notice  commxmicated  to  the  employee,  the  employee 
is  entitled  to  be  treated  as  if  the  agreement  had  continued  in 
force  until  he  became  aware  or  would,  by  the  exercise  of  proper 
diligence,  have  become  aware  of  its  termination — B.G.B.  674. 

2.  Mandate  {Auftrag) 

232.  A  *  mandate '  {Auftrag)  is  an  agreement  for  unremui^  ^ 
ated  services  involving  the  transaction  of  business  for  anotfc^ 
The  person  who  agrees  to  perform  such  services  is  called 
'  mandatary '  {der  Beauftragte) ;  the  person  at  whose  request 
services  are  given  is  called  the  'mandant'  {der  Auflraggeber^^ 
B.G.B.  662. 
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Under  English  kw  the  mandatary's  promise  to  act  in  accor- 
dance with  the  mandant^s  request  woald  not  be  binding  on  him, 
f;xeept  in  the  improbable  event  of  such  promise  being  given  under 
seal ;  but  he  wouId»  of  course,  be  entitled  to  the  reimbursement 
of  any  outlay  incurred  on  the  mandant^s  behalf.  Under  German 
law,  a  person  who  is  asked  by  a  friend  to  make  a  purchase  or  to 
€ESect  a  sale  on  such  friend's  behalf^  and  who  tacitly  or  expressly 
agrf€B  to  comply  with  such  request^  is  liable  in  damages  for 
negligence  in  carrying  out  such  purchase  or  such  sale  in  the 
same  way  as  if  be  was  employed  as  a  paid  agent,  and  his  claim 
for  reimbursement  of  outlay  does  not  go  any  further  than  it  does 
under  English  law* 

The  general  rules  relating  to  agreements  involving  the  trans- 
action of  business  for  others  have  been  stated  above — 231.  The 
only  rule  specifically  I'eferring  to  a  *'  mandate '  agreement  is  that, 
in  the  absence  of  a  contrary  stipulation,  it  may  at  any  time  be 
terminated  by  either  party,  while  the  mandatary  is  entitled  to 
terminate  the  agreement  on  any  cogent  ground,  even  though  he 
has  expressly  renounced  such  right — B^G.B.  671  (1)  (3). 

3,   Agreements  fou  Work  (Werkvertrag) 
a.   General  Characteristics. 

233.  An  agreement  for  work  and  labour  is  distinguished  from 
an  agreement  for  services  by  the  fact  that  the  result  of  work, 
and  not  the  work  as  such,  is  contracted  for  by  the  parties.  Every 
agreement  by  which  the  person  promising  the  work  {(ler  Unier- 
neimer) — who  in  the  course  of  this  treatise  will  he  caDed  '  the 
contractor '—undertakes  to  produce  a  certain  result,  and  by 
which  the  person  ordering  the  work  (der  BeHeller) — who  in  the 
course  of  this  treatise  will  be  called  *  the  employer  * — undertakes 
to  pay  the  agreed  remuneration,  comes  within  the  definition. 
The  work  contracted  for  by  such  an  agreement  may  consist  in 
the  production  or  alteration  of  a  thing,  or  in  the  bringing  about 
of  any  other  result— B.G.B,  631. 

Under  English  law  any  agreement  ultimately  resulting  in  the 
delivery  of  a  chattel  is  deemed  an  agreement  to  sell  (Lee  u. 
Griffin  1  B.  and  S.  272),  but  under  German  law  an  agreement 
resulting  in  the  delivery  of  a  chattel  to  be  produced  by  the  eon- 
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tractor^  is  an  agreement  for  work^  though  many  of  the  nhi 
relating  to  sales  are^  as  shown  below — 234,  applied  to  mA  m  i 
agreement.   An  agreement  for  work^  within  the  German  meung  ' 
of  the  word^  is  in  many  eases  hardly  distinguishable  from  a  nk 

Illustration :  A  person  who  writes  to  a  clock  maker^  orderii| 
a  clock  of  a  certain  description^  does  not  know  or  care  wfaetts 
the  clock  is  in  stock  or  has  to  be  specially  made^  the  dockmafai 
when  accepting  the  order  remaining  oiscreetly  silent  on  Ihe 
subject.  Under  English  law  the  agreement  wotild  in  any  emt 
be  a  contract  for  the  sale  of  goods — Sale  of  Groods  Act  1898  &S. 
Under  German  law  it  is  uncertain  whether  the  agreement  is  a  ade 
or  an  agreement  for  work. 

In  the  same  way  the  distinction  between  an  agreement  for 
services  and  an  agreement  for  work  is  frequently  difficult  to 
ascertain. 

Illustration :  Hercules  undertakes  to  clean  the  stable!  of 
Augias  for  a  fixed  remuneration^  but  fails  to  complete  the  woik 
owing  to  insuperable  difficulties;  Augias  contends  that  then 
was  an  agreement  for  work  and  that  no  remuneration  is  payaU^ 
as  the  agreed  result  was  not  attained;  Hercules^  on  the  other 
hand^  contends  that  there  was  an  agreement  for  seryices,  and 
that  he  had  performed  these  services  with  proper  diligence  and 
with  the  promised  skilly  and  was  therefore  entitled  to  the 
promised  remuneration. 

An  agreement  for  services  is  on  several  grounds  more  to  the 
advantage  of  the  person  undertaking  any  work  than  an  agree- 
ment for  work^  and  it  is  generally  assumed  that  in  any  case  of 
doubt  the  inclination  of  the  Courts  will  be  in  &vour  of  in 
agreement  for  services. 

An  agreement   for  work,  if  involving  the  undertaking  of 
business  transactions  on  behalf  of  the  employer  (e.g.  an  agree- 
ment with  a  mercantile  agent  who  undertakes  the  sale  of  Yu& 
principalis  goods  for  payment  of   a  commission   on  each  s»^ 
effected  by  him)  is  subject  to  the  special  rules  stated  above— ^ 
231. 

b.   Bules  as  to  Agreements  for  Work  where 
Contractor  supplies  Material. 
234.  Where  the  contractor  supplies  the  material  the  f ollowir^ 
special  rules  apply : 

(1)  the  contractor  is  bound  to  deliver  the  thing  produced  10 
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m  to  ihe  employer,  and  to  cause  the  ownership  thereof  to  be 
Bt«d  io  him— B.G.B.  651  (1) ; 

(2)  where  the  thing  to  be  supplied  is  a  fungible  (e,g.  in 
emae  in  which  any  metals  sold  by  weig-ht  are  ordered  from  the 
iimdry  or  smelting  works),  the  agreement  is  in  all  respects 
svemi^  by  the  rules  as  to  sales;  where  the  thing  to  be  supplied 

Doi  a  fungible  the  following  matters  are  determined  by  the 
ile0  as  to  agreements  for  work  :  (a)  the  mode  of  payment ; 
8)  the  passing  of  the  risk  ;   (e)   the  remedies  for  breach  of 
imDty  of  quality ;   in  respect  of  all  other  matters  the  rules 
to  aaJes  apply— B.G.B.  651  (1) ; 

(3)  if  the  agreement  for  work  is  a  bilateral  mercantile  trans- 
iction  (36)  the  special  rules  applicable  iii  the  case  of  mercantile 

Jes— see,  for  instance,  192,  193-are  applied^ H.G.B.  381  (2); 

(4)  the  rules  under  which  a  contractor^  by  way  of  security  for 
is  claims,  is  entitled  to  a  right  of  pledge  or  charge  over  the 

hing  produced  or  altered  by  him — see  235  sub  (7) — are  not 
applied  in  any  case  in  which  the  material  is  supplied  by  the 
^ntractor— B,G,B.  651  (1); 

(5)  where  the  contractor  only  supplies  accessories  (e.  g.  where 
di^ssmaker  makes  a  dress  out  of  material  supplied  to  her,  but 

'uroishes  the  trimmings),  the  rules  afi  to  agreements  for  work 
M  applied  exclusively — B.G.B.  651  (2). 

e.  Boles  aa  to  other  Agreementa  for  Work* 

2S5.  In  the  case  of  any  agreement  for  work  not  coming 
under  the  rules  stated  above — 234,  the  following  rules  apply, 
Ittbjeet  to  any  modification  agreed  upon  by  the  paiiies. 

(1 )  Duties  of  contractor. 

The  contractor  is  under  an  obligation  to  perform  the  work  in 
ceordance  with  the  agreement ;  he  is  not  ordinarily  bound  to 
(ct  personally,  but  if  he  agrees  to  do  so,  his  personal  work  is 

promised  quality^B-G.B.  631  (1),  633  (1). 

(2)  Remuneration  of  contractor^ 

The  presumption  as  to  remuneration  and  the  mode  of  ascer- 
aining  the  scale  of  remuneration  is  the  same  [mutatis  ?nutandis) 
IS  in  the  case  of  an  agreement  for  services — see  222;  as  in 

catrsTKB  T 
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tbe  ease  of  an  agreement  of  tbe  latter  kind,  the  remune 
not  necessarily  payable  in  money ;  it  must  be  paid  or  fun 
as  soon  as  tbe  result  of  the  work  is  delivered  to  the  employer  i 
accepted  by  bim  in  satisfaction  of  his  claim  for  perfor 
where  delivery  is  excluded  by  the  nature  of  the  work  (e.g'. 
the  work  consists  in  the  removal  of  goods  or  the  obtainii^ 
orders)  the  completion  of  the  work  takes  the  place  of  delifi 
where  the  remuneration  is  payable  in  money,  interest  is  paji 
from  the  time  when  payment  ought  to  be  made;    wberal 
work  is  to  be  done  by  iostalments,  a  proportionate  part  off 
remuneration   must  be   paid  or   furnished    on  the  delircry  I 
completion  of  each  instalment — B.G.B.  641,  646, 

(3)   Warranty  a  to  quality  of  work, 

Warranty  of  quality  in  the  case  of  an  agpreement  for  work 
corresponds  aj>i>roximately  with  the  warranty  of  quality  on  tbf 
sale  of  goods  {187  sub  (2))^  but  the  remedies  available  in  the  two 
cases  differ  from  each  other  considerably. 

It  will  be  remembered  that,  in  the  case  of  a  sale,  the  prinwrr 
remedy,  as  a  general  rule^  is  the  right  to  require  the  cancdli- 
tion  of  the  sale  or  the  reduction  of  the  purchase  price,  buttlul 
the  purchaser  of  a  thing  generically  defined  may^  instead 
availing  himself  of  either  alternative,  demand  the  deliveiy 
a  thing  free  from  any  defect — 192  sub  (1).  In  the  case  of 
agreement  for  work  the  primary  remedy  is  the  claim  for  tb 
removal  of  the  defect ;  but,  where  the  defect  materially  diminirfwi 
the  value  of  the  work,  the  employer  may  I'equire  the  contrw^tor 
to  consent  to  the  cancellation  of  the  sale,  or  to  the  reductiim  of 
his  remuneration,  in  any  of  the  following  events : 

{a)  if  the  removal  of  the  defect  is  impossible^  or  if 
contractor  refuses  to  remove  it ; 

{h)  if,  under  the  circumstances  of  the  case,  immediate 
cellation  or  reduction  is  of  special  importance  to  the  employer' 

{c)  if  the  contractor  fails  to  remedy  the  defect  within  a  rea 
able  period  of  time,  specified  in  a  notice  requiring  him  to  do 
B.G.B.  633  (2),  634  (1)  (2)  (3). 

If  the  contractor  is  in  mora  iolvendi  (152)  as  to  the  co] 
of  the  defect^  the  employer  may  remedy  the  defect  at  the 
tractor's  expense— B.G.B.  633  (3). 
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A  claim  for  compeDgation^  iDstead  of  cancellation  or  reduction 
of  the  remuneration,  arises  where  the  defect  is  duo  to  a  circum- 
iitance  for  which  the  contractor  is  responsible  (particularly  in 
the  case  of  negligence  on  his  part  or  on  the  part  of  any  person 
for  whom  he  is  respunBible) — B.G.B.  635. 

The  right  to  require  the  contractor's  consent  to  the  cancella- 
tioii  of  the  agreement  has  the  same  effect  as  the  right  to  the 
cmnodlatian  of  a  sale— see  192  sub  (2)— B.G.B.  634  (4). 

The  rules  as  to  the  effect  of  fraudulent  concealment,  and  of 
the  employer's  knowledge  of  defects  at  the  time  of  the  accept* 
ance  of  the  performance  are  the  same  as  in  the  case  of  a  sale — 
see  185,  1D2  (1)— B.G.B.  637,  640  (2);  as  to  prescription  see 
B*G3.  638, 

(4)  Effect  of  non-delivety  of  ^ork  at  promised  lime. 

If  the  work  is  not  completed  at  the  promised  time  the 
employer  may,  in  any  case  in  which  time  is  of  the  essence^  or  in 
which  the  contractor  is  in  mora  ioit^endi^  avail  himself  of  the 
roonedies  to  which  he  is  entitled  in  these  circumstances  under 
the  rules  as  to  reciprocal  agreements — 160,  161.  He  may  also, 
without  reference  to  the  question  whether  time  is  of  the  essence, 
or  whether  the  contractor  is  in  m4>ra  mlvendij  rescind*  the  agree- 
ment or  claim  the  reduction  of  the  remuneration  in  any  of  the 
following  events : 

(a)  if  performance  within  a  reasonable  time  is  refused  by  the 
contractor  or  impossible ; 

(b)  if  under  the  circumstances  of  the  case  immediate  rescission 
reduction  is  of  special  importance  to  the  employer ; 
{c)  if,  after  the  lapse  of  a  r^isonable  time  specified  in  a  notice 

communicated  to  tlie  contractor^  the  work  remains  unperformed 
— B.G,B.  636, 

(5)  Pamn{f  of  riii^ 

In  the  same  way  as  the  vendor  of  a  movable  thing  beai^  the 
risk  of  the  thing  sold  by  him  until  delivery,  the  contractor  bears 
the  risk  of  the  work  contract^ni  for  by  him  and  of  the  material 
used  in  connexion  therewithi  until  delivery  and  acceptance,  or 

^  As  to  iJie  dUtitiction  between  the  tight  to  require  the  contractor*! 
eoDieiit  to  Ccancelbiion  which  is  exerotsuble  in  aome  of  the^  events  men- 
iJon«4  lub  (r}),  9^t%d  the  right  to  reaci^iuu  i^xerclAAblts  in  »(>m&  of  the  eventa 
IBi^aoDed  sub  (4^  fle«  192  sub  (2). 

t2 
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completion  to  the  employer's  satis&ction.     If  the  employ  I 
sapplies  the  material^  the  contractor  must  apply  doe  dilig«iei( 
in  its  preservation^  but  he  is  not  liable  for  accidental  los  1 1 
deterioration ;  if  such  accidental  loss  or  deterioration  is  cud  \ 
by  any  defect  in  the  material  supplied  by  the  employer,  or  if  m  I 
consequence  of  any  direction  given  by  the  employer  and  witlMd  ^ 
any  default  on  the  contractor's  part  the  work  has  been  desfiojti, 
deteriorated^  or  rendered  impossible,  the  contractor  is  entitled  to 
remuneration  proportionate  to  the  amount  of  labour  bestowed « 
the  work  and  to  reimbui'sement  of  any  outlay  not  allowed  br 
in  such  remuneration,  without  prejudice  to  any  claim  for  damage 
against  the  employer  to  which  he  may  be  entitled  under  tb 
general  rules.     The  rules  as  to  the  risk  of  the  transmissioa  oi 
the  product  of  the  work  where  such  product  is  forwarded  by  tke 
employer's  direction  to  a  destination  other  than  the  place  oE 
performance  are  the  same  as  in  the  case  of  a  sale — see  190  rule  (3) 
— B.G.B.  644-646. 

(6)  Effect  of  mora  accipiendi. 

An  employer  who  is  in  mora  accipiendi  bears  the  risk  of  tiie 
work  from  the  time  at  which  such  fMora  begins ;  if  the  com- 
pletion of  the  work  depends  upon  any  act  to  be  done  by  him 
(e.  g.  sitting  for  a  portrait),  and  the  omission  of  such  act  plicei 
him  in  mora  accipiendi,  the  contractor  is  entitled  to  reasoiuible 
compensation  for  any  damage  suffered  thereby;  in  the  list' 
mentioned  event  the  contractor  may  declare  that  he  will  rescind 
the  agreement  if  the  employer  fails  to  do  the  required  act  within 
a  specified  reasonable  period;  if  the  agreement  is  accordingly 
rescinded  the  contractor  is  entitled  to  compensation  for  his  work 
and  outlay — B.G.B.  643,  644  (1);  as  to  the  quantum  of  damages 
see  B.G.B.  642  (2). 

(7)  Contractors  right  of  pledge  and  charge. 

A  contractor,  in  addition  to  the  right  to  which  he  is  entitled 
under  the  general  rules  (159,  174)  to  make  the  delivery  or 
completion  of  his  work  dependent  on  the  payment  of  ha 
remuneration,  is  entitled  to  the  benefit  of  the  following  special 
rules : 

{a)  a  contractor,  who  has  produced  a  movable  thing  i^^ 
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^rial  gupplted  to  him  by  the  employer,  or  has  repaired 
m  movable  thing  belonging  to  the  employer,  and  hvLS  obtained 
poggcwion  of  sueh  thing  on  its  prnduction,  or  for  the  purpose  of 
effecting  the  rej«iins,^  is  entitled  to  a  right  of  pledge  (392) 
over  such  movable  thing  by  way  of  security  for  his  contractual 
claims— B.O.B.  647. 

(^j)  a  coniraetor  who  has  undertaken  the  construction  of  a 
bititditig  or  of  a  part  of  a  building  is  entitled  to  the  registration 
ol  ft  cautionary  hypothecary  charge  (373)  on  such  building, 
by  way  of  security  for  his  contractual  claim;  while  the 
work  is  incomplete  he  may  claim  the  registration  of  euch 
ft  charge  for  a  proportionate  part  of  his  remuneration,  and 
for  any  outlay  not  allowed  for  in  the  remuneration — B.G.B. 
648. 

(8)  Itfieinhfi  tthere  eitimate  i>  eweeedtd* 

An  ^n*eement  for  work  may  be  rescinded  by  the  employer  in 
any  case  in  which  the  contractor  has  made  an  estimate  without 
guaranteeing  its  accuracy,  and  in  which  the  work  cannot  be 
completed  without  largely  exceeding  such  estimate;  if  the 
a^pneement  is  rescinded  on  this  ground,  the  contractor  is  entitled 

^to  a   remuneration    proportionate   to   the    amount    of    labour 
bestowed  on  the  work,  and  to  the  reimbursement  of  any  outlay 
not  allowed  for  in  the  remuneration — B.G.B*  650. 
B  (9)  Arbitrary  re^Usion  hy  emphytr. 

The  employer  may  at  any  time  before  the  completion  of  the 
work  rescind  the  agreement  without  alleging  any  reason  ;  if  he 
aTails  himself  of  this  right,  the  contractor  is  entitled  to  the 
whole  of  the  agreed  remuneration,  but  subject  to  deduction  of 
any  saving  of  outlay,  or  of  any  earnings  which  he  has  received, 
or^  but  for  his  intentional  neglect^  might  have  received  during 
the  time  saved  in  consequence  of  the  rescission  of  the  agree- 
ment-^B.G.B.  649.  (See  the  illustration  given  above,  222 
sub  (3).) 

'  Where  the  oUjeet  Iias  b^en  firodaeed  or  repaired  on  iho  eiiipIoirer*s 
pramises,  it  doea  not  come  into  the  contractor's  pottoesion  ;  if  in  mieh 
A  eftw>  he  Acquires  the  possession  at  a  subsa^ueiit  time  he  quj  exi«re£ae  his 
right  of  hetu  ujider  the  general  ruleo. 
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4.  Special  Ktnbs  op  Agreements  involving  Wobk  or 

SeK  VICES 


a.   G-eoeral  Statement. 


in  vol  \ 


work 


to  agreements  involving  the 


230.  Certain  kinds  of  agreement 
are  specially  regulated  by  the  B.G.B,  and  the  H^G.B.  In  so 
far  as  sueh  agreements  are  for  services  or  for  work,  they  come 
tmder  the  rules  respeetively  relating-  to  such  agreements,  and  a» 
they  all  involve  the  transaction  of  business  for  another,  they 
also  come  under  the  rules  relatin] 
transaction  of  sueh  business  (231). 

The  special  rales  stated  below  are  supplemental  to  the  general 
rules. 

b*    Brokerage  Agreementfl  [Makhrverlrag), 

(1)  Definition  of  term, 

2S7.  A  brokerage  agreement  {.MdHervertra^)  is  an 
ment  by  which  the  employer  promises  to  pay  the  contnictor 
a  remuneration  for  acting  as  intermediary  in  the  formation  of 
an  agreement  with  a  third  party,  or  for  iM>inting  out  an  oppor- 
tunity  for  entering  upon  such  an  agreement.  The  contractor  in 
such  a  ease  is  called  a  ^  broker  *  (Mdk/er),  The  promise  to  pay 
remuneration  is  imj^lied  if  the  requested  service  cannot,  under  the 
circumstances,  reasonably  be  expected  to  be  performLKl  without 
remuneration  (e»  g,  w^here  the  request  is  addressed  to  a  pro- 
fessional brokei^)-^B.G.B.  652  (1),  653  (1). 

(2)  Clasiifcaticn  ofprofemonal  broker k 

A  person  who  professionally  {g€werh9ma.mf})  transacts  busii 
of  the  nature  described  is  called  a  professional  broker.     A  ^ 
who,  without  being  in  any  continuous  contmctual  relation 
any  particular  employer,  professionally  acts  as  intermediary  in 
the  formation  of  agreements  relating  :  (1)  to  the  purchase  or  sale 
of   merchandise   or   negotiable  instruments ;    (2)  to  insurance ; 
(3)    to   the   carriage    of    goods,  bottomry,  and   affreightment ;»] 
or  (4)    to    other    objects    of    mercantile   intercourse,   is   called 
a  '  mercantile  broker  *  {Handehmakler),  and  is  in  respect  of  any 
negotiations   relating   to  any   such  agreement   subject   to    the 
special  rules  applicable  to  mercantile  brokers — H.G.B,  93.* 


4 


^  Afl  to  a  mercantile  broker**  duty  to  delivi?r  a  writt<^n  memorandum  of 
any  transaction  brought  about  by  his  intenrention ;  to  preaer^^e  samples  of 
goods ;  to  kwp  a  journal  in  the  proscribed  form  ;  and  aa  to  his  personal 
liability  see  H.Q.B.  94^6,  0S-1O4.  Specific  rules  as  to  produce  and  Stook 
£xchai]ge  brokers  are  contained  in  the  Imperial  Hoarse  Law  of  1896. 


I 
I 
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iw4]iioiig^  non-mercanttle  brokers^  land  brokers  and  mortgage 
broketv  are  of  special  importance.  The  business  of  the  former 
nspresenta  a  large  part  of  the  business  done  in  England  by 
'estate  agents  \    As  to  marriage  brokage  see  139. 


p 


(3)  JiuUi  aM  to  broktn  adiitg  for  both  partie9* 


I 

I 

I 

r 


Under  English  law,  a  broker  under  any  circumstances  commits 
a  breach  of  duty  by  accepting  any  brokerage  or  commission  in 
reepect  of  any  particular  transaction  from  any  party  other  tlian 
bis  employer  in  that  transaction ;  under  German  law,  on  the 
other  hiLud^  a  broker  who  acts  for  the  other  party  as  well  as  for 
his  employer  commitB  a  breach  of  duty  only  in  so  far  as  such 
double  employment  violat-es  the  agreement  with  his  employer; 
and  the  question  whether  this  is  the  case  or  not  depends  ujion 
tlie  particular  circumstances*  A  mercantile  broker  is  presumed 
Ui  act  for  both  parties— H*G.B.  99. 

A  broker  who  by  acting  for  both  parties  violates  his  agree- 
ments forfeits  his  claim  for  remuneration  and  reimbursement  of 
outlay— B.6.B.  654. 

(4)  Scaie  tf  remuneration. 

The  scale  of  remuneration  is  determined  by  rules  similar  to 
those  applicable  in  the  ease  of  an  agreement  for  services  see 
222  gnb  (l)^B.G.B.  653  (2), 

Where  the  brokerage  agreed  to  be  paid  on  the  conclusion  of 
an  agreement  for  services  appears  unduly  high  the  Court  may  at 
any  time  before  pa^Tnent  reduce  the  amount — B.G.B.  655. 

c*    Mercantile  Agency  Agreements. 

238.  A  person  who,  without  being  a  commercial  employee,  is 
continuously  employed  by  a  principal  for  the  purpose  of  bringing 
about  business  transactions  connected  with  the  principals  mer- 
cantile trade,  or  for  the  pui-j>ose  of  entering  into  such  transactions 
on  the  principalis  behalf,  is  called  a  ^  mercantile  agent '  {Hand' 
iunpaagent).  His  agreement  with  the  principal  is  generally  in 
the  nature  of  an  agreement  for  work,  and  subject  to  the  special 
niles  as  io  agreements  involving  the  transaction  of  business  for 
others  stated  above^23L  As  to  the  powers  of  ^ency  held 
by  mercantile  agents  see  119* 

In  the  absence  of  any  contractual  stipulation,  a  mercantile 
agent  is  entitled  to  the  usual  remuneration  on  every  transaction 
brought  about  by  his  intervention,  and  on  every  transaction 
which,  but  for  the  principars  unreasonable  couduct,  would  have 
been  so  brought  about*     Where  the  transaction  is  a  sale  the 
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claim  to  commissi  on  does  not,  in  the  absence  of  a  contr^Ty  6tipali»l 
tion,  arise  before  payment  of  the  invoice  amount;   if  such  wty 
amount  is  paid  in  part,  a  proportionate  part  of  the  coinmix-i 
becomes  payable.      If  the  agent   is  expressly  appointed  fi^r  * 
specified  district,  he  is,  in  the  absence  of  any  indication  i 
contrary,  entitled  to  a  commission  on  all  transactions  en: 
upon  by  tlie  principal  within  such  district,  and  without  r«  _ 
to  the  question  whether  such  transactions  were  broug;ht  ai    . 
by  his  intervention  or  not. 

He  is  not,  in  the  absence  of  an  express  stipulation  provf<^'*: 
otherwise,  or  of  a  special  custom  to  the  same  effect,  en  tit  K; 
the  reimbursement  of  any  outlay  incurred  in  the  usual  cotirsc 
business. 

He  may,  when  settling  his  accounts  with  the  prineipa)^ 
quire  the  production  of  an  extract  from  the  principal's 
showing  the  transactions  brought  about  by  his  a^encyi  of 
wbicli  he  is  otherwise  entitled  to  commission — H-G.B.  8&-^l. 

An  agreement  with  a  mercantile  agent  entered  upon  for  i 
indefinite  period  may  be  terminated  by  either  l»arty  by  a  ss 
weeks*  notice  terminating  at  the  end  of  a  calendar  quirtvr; 
where  there  is  a  cogent  ground^see  229  note  1 — suek  li 
agreement  may  be  terminated  without  notice — H.G*B.  92, 


d.   Agreements  between  Gommifision  Herchants 
and  their  Frincipals. 

239*  A  person  who,  in  the  regular  course  of  his  business,  under* 
takes  to  purchase  or  sell  goods  or  negotiable  instruments  iQ  hii 
own  name,  but  upon  the  instruction  of  another,^  is  called  s 
'commission  merchant*  (ATowwrn/owaV)  — H*G,B.  383. 

An  agreement  between  a  commission  merchant  and  his  priudp*! 
comes  un  ler  the  rules  stated  above — 231^aj5  to  agreements  itiT^r- 
ing  the  transaction  of  business  for  others,  but  is  further  Btibject 
to  the  following  specific  rules/  in  the  statement  of  which  tlw 

'  The  words  '  upon  the  itisfrucHon  of  another'  &re  used  insteAd  of  tlieworii 
'  for  account  of  another'  which  iiro  a  more  literal  version  of  the  Germaal***- 
A  Qommisaioii  merchant  as  between  himself  and  the  Jparty  with  whom  ^ 
transact9  btinitie'^s  acta  us  (>riiicipfil  and  not  as  ag^^nt ;  as  between  hin*^ 
and  his  principal  the  traasaction  is  entered  upon  for  the  prinoipal'a  arco**** 

^  The    Bpc^cifio    rulea    in    question    are    also    applicable    to   corotni***^ 
merchants  undertjiking  other  mercantile  buiiiness  than  the  pu^chaal^  oT"    ** 
of  the  objects  mentioned  in  tJio  text,  as  well  as  to  mercantile  trader*    ^^^^ 
without  being  commission  merchants  within  the  meaning  of  the  dedm  ^ 
given  above,  undertake  mercantile  business  on  the  instructions  of 
B.G-B.  406(1),  but  it  is  more  convenient  to  siate  the  rules  with  i 
reference  to  commisaion  merchanta  undertaking  purohases  mad  i 
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PRiy  to  whom  the  commisBion  merchant  soils  or  from  whom  he 
MiyB  IS  (*a]led  the  purchaser  or  the  vendor  (as  the  case  may  Ije): 

(1)  a  commission  merchant  must  do  the  business  undertaken 
hy  him  with  ttie  diligence  of  a  careful  mercantile  trader  ;  he 

list  watch  over  hm  principal's  interests  and  follow  his 
iafifcniction&— B.G.B.  384  (1) ; 

(2)  he  must  give  all  necessary  information  to  his  principal, 
and  more  particularly  inform  him  as  to  the  execution  of  hit* 
instructions— B.G.B.  384  (2) ; 

(3)  he  must  render  an  account  of  every  transac*tion  entered  upon 
on  the  principal's  instmctions,  and  hand  over  any  money  or  other 
objc<.*t  received  in  connexion  with  any  such  transaction— -B.G.B. 

(4)  a  commission  merchant,  who  applies  the  rec|uired  diligence, 
is  not,  SLs  between  himself  and  his  principal,  liable  for  the  per- 
formance of  the  vendor's  or  purchaser's  obligations,  unless  he 
expressly  guarantees  such  performance,  or  unless  such  guarantee 

_ja  implied  by  virtue  of  any  local  customj^  or  unless  he  fails  to 

^^■tUtion  the  vendor's  or  purchaser's  name  when  reporting  the 

pHusaction    to   his   principal  ;   a   commission  merchant   who  is 

instructed  to  purchase  a  bill  of  exchange  is  bound  to  indorse 

it  without  making  any  resei^ations  as  to  his  liability — H*G,B, 

384  (3),  394,  395 ; 

(5)  if  the  principal  fails  to  give  any  instructions  as  to  the 
disposal  of  goods  forwarded  to  the  commission  merchant,  the  latter 
may  take  such  measures,  as  to  the  storage  or  sale  of  the  goods, 
as  a  mercantile  vendor  may  take  in  a  ease  in  which  the  pur- 
chaser is  in  mora  accipiendiy  see  193 — ^H.G.B,  389  (see  also 
88^(2)); 

(6)  a  commission  merchant  who  exeentes  an  order  for  the 
purchase  of  any  negotiable  instruments  in  the  nature  of  stocks, 
share^j  or  debentures,  or  of  any  similar  instrumentsj  issued  to 
bearer  or  passing  by  indorsement,  is  bound  within  a  specified 
short  period  of  time  to  give  a  list  of  the  numbers  or  other 
distinguishing  marks  of  the  documents  of  title  delivered  to  him 
by  the  vendor;  a  general  waiver  of  the  prLncipaFs  right  to 
receive  such  a  list  is  inoperative  (Imperial  Statute  of  1896 
relating  to  the  custody  of  negotiable  instruments  ss.  3  and  4) ; 

(7)  a  commission  merchant  is  under  the  following  liabilities 
as  to  goods  which  come  into  his  custody  for  the  principal's 
iccount  r 

(a)  if  goods  forwarded  to  him  are  received  in  a  defective 
condition,  recognizable  by  their  outward  appearancCj  he  must 
preserve  all  rights  against  the  carriers  of  the  goods,  and  take  care 

*  In  such  a  case  he  is  entitled  to  a  special  da  ertderv  commission^H.G.B, 
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to  record  the  evidence  as  to  their  defective  state,  and  fortliii 
inform  the  principal— H.G.B.  388  (1)  ; 

(^)  he  is  liable  for  the  loss  or  deterioration  of  the  goods,  udIoi 
he  can  prove  that  such  loss  or  deterioration  could  not  have  W 
avoided  if  he  had  applied  the  diligence  of  a  diligent  mertaatik 
trader ;  he  is,  however,  not  bound  to  insure  the  goods,  uoli# 
specially  instructed  to  do  so — ^ILG»B.  390  ; 

(8)  if  the  principal  is  a  mercantile  trader,  he  is  subject  to 
same  duties  as  to  the  investigation  of  gLJOtls  purchased  for 
by  a  commission  merehaiitj  as  a  mercantile  purchaser — see 
sub  (1)  (d));  non-compliance  with  these  duties  bars  his  rcmedw 
against  the  coramisi^ion  merchant  in  the  same  way  as  if  he  were 
the    purchaser,   and    the    commission   merchant    the   vendar— 
H.G.B.  391; 

(9)  a  commission  merchant,  who  sells  goods  on  crrfit  without 
the  principal's  authority^  unless  such  a  course  is  sanctioned  by 
local  cui^tfjm^  becomes  personally  liable  for  the  payment  of  whit 
would  have  been  the  cai^li  purchase  price ;  the  risk  of  an  advaDiis, 
made  to  a  vendor  of  goods  without  the  principars  authority,  if 
borne  by  the  commission  merchant — B.G.B,  393  ; 

(10)  a  commission  merchant  must  assign  to  the  princifial  ill 
claims  arising  from  purchases  or  sales  made  on  the  principiir* 
instructions;  even  before  such  assignment  is  made,  such  ckiim* 
as  between  tlie  commission  merchant  and  his  principal,  and  ako 
as  between  the  commission  merchant  and  his  creditors,  «« 
deemed  to  be  vested  in  the  principal — B,G.  B.  392  ; 

Illustration  :  C,  a  commission  merchant,  sells  goods  to  -5^  <m 
credit  on  P's  instructions ;  a  judgment  creditor  of  C  cannot  8ei» 
the  debt  owing  by  A  to  C  so  as  to  defeat  P's  claim  * ; 

(11)  the  commission  merchant's  claims  against  the  prioc^ 
in  respect  of  commission,  money  lent,  or  obligations  undertakcQ, 
or  costs  incurred  in  respect  of  the  principalis  goods,  a^  well  u 
any  other  claims  arising  on  the  current  account  w^ith  the  principalf 
are  secured  by  a  right  of  pledge  (892)  over  the  goods,  and  over 
the  principars  claims  (if  any)  against  the  purchasers  or  veuJon 
of  the  goods— B.Cx.B.  397-399, 

(12)  a  commission  merchant,  when  instructed  to  purchase  ^ 
sell  any  goods  having  a  market  value,  or  any  securities  officii 
quo  ted  on  any  pubhc   exchange,  may,  in  the    al>sence  of 
direction  to  the  contrary,  himself  become  the  purchaser  or 
vendor  at  the  price  most  favourable  to  the  principah  at  whi< " 
order  could  have  been  executed  on  the  particular  day,  wil 

^  The  rule  doea  not;  operate  as  between  the  commiaaftoii  mensluiut 
Any  third  party  taking  au  assignment  of  the  cJaiist  without  aotleo  i 
prinpipul*!!  rightfi.  . 
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thereby  forfeiting"   his  right  to   commisBioti   or  reiniburserocnt 

of  outlay^  or  his  charge  for  the  security  of  his  claims  agpainst 

the    principal;    if    the   order   is    revoktHl,   and    the    revocation 

reaches  the  commission  merchant  before  he  has  dispatched  his 

.aotifieation  of  the  execution  of    the  order,  the  ri^ht  can   no 

[longier  be  exercised  ;  a  notification  of  a  sale  or  purchase  which 

[does  not  expressly  st^ite  that   the  commission   merchant  him- 

elf  18  the  purchaaer  or  vendor,  is  deemed  to  be  a  notification 

lot  the  fact  that  the  order  was  executed  by  agreement  with  a 

tbtnl  party ;    the  application  of  the  last-mentioned  nile^  or  of 

the  legal  rules,  as  to  the  price  to  be  fixed  in  the  case  of  any 

j)urchase  or  sale  by  the  commisj^ion  merchant^  from  or  to  himself, 

Icaonot  be  excluded  by  agreement  between  the  parties — H.G.B. 

e.  Agreements  between  Forwarding  Agents  and 
their  Frinoipals. 

240.  A  person  who,  in  the  reg^ukr  course  of  his  business, 
undertakes  the  forwarding  of  goods  by  the  agency  of  carriers  in 
his  own  name,  but  on  the  instructions  of  anotherj  is  called  a 
forwarding  agent  (SpediUur),  The  rules  relating  to  agreements 
between  forwarding  agents  and  their  principals^  are,  to  a  great 
extent,  the  same  as  those  regulating  the  relations  between  com- 
lission  merchants  and  their  principals  (239).  Proper  diligence 
^tnust  be  applied  not  only  to  the  forwarding  of  the  goods  but  also 
to  the  selection  of  the  carriers  and  sub-agents.  A  sub-agent 
{ZfpUrhennpaUietir)  employed  by  a  forwarding  agent,  like  the 
principal  forwarding  agent,  is  entitled  to  a  statutory  right  of 
p!tHlge(392);  if  the  sub-agents^claims  are  satisfied  by  his  immediate 
principal,  such  claims  and  all  securities  held  in  respect  thereof 
ome  vested  in  such  immediate  principal — H.G.B.  407-41 L 
A  forwarding  agent  may,  in  tiie  absence  of  any  stipulation  to 
the  contrary,  carry  the  goods  himself ;  in  such  a  case  the  rules 
as  to  a  carrier's  rights  and  duties  (241)  are  applied  as  well  as  the 
mles  relating  to  forwarding  agents,  the  forwarding  agent  being 
entitled  to  his  agency  commission,  as  well  as  to  the  proper  charge 
for  freight  or  carriage;  but  in  any  of  the  following  events 
a  forwarding  agent  is,  in  the  absence  of  an  arrangement  to 
the  contrarv>  exclusively  subject  to  the  rules  as  to  carriers, 
and  not  entitled  to  any  agency  commission : 

{a)  it  he  has  agreed  to  forward  the  goods  from  place  to  place 
at  a  fixed  charge  ; 

*  Mereftnlild  tmders  who  mre  not  forwarding  agents  within  the  defitiition 
4)f  the  term  gh'ei)  above,  but  who  in  a  particular  ease  in  the  coarse  of  thoir 
trade  undertake  the  forwarding  of  goods  in  the  manner  mentioned  in  the 
taxi,  are  suhjeot  to  the  sauae  rules  as  regular  forwarding  amenta — iLG.B.  "^IJSw 
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(l>)  if  be  forwards  the  goods  of  any  princt|>al,  tog^etli 
f^ods  belonging  to  other  principals,  on  payroent  of  a  ItiiDp  iob  ' 
ior  freight  and  carriat^e  for  all  the  goods — B.G^B.  413. 

Claims   against  forwarding  agents  in  respect  of  the  Iom  m  | 
deterioration   ol:  goods  forwarded  tli rough  them  are  subject  to 
a  shortened  period  of  preseription — H.G.B.  414, 


f.  Agreements  with  CarriOTB. 

(1)   (Jeiwral  slafemenL 

241.  A  carrier  by  land,  by  river,  or  by  inland  waters,  is  ctlM 
Fmchtfyhrer^  a  carrier  by  sea  Verfrachier,  A  person  wki^ 
in  his  own  name  (whether  as  owner  or  as  forwarding  agent), 
makes  an  agreement  with  a  carrier  as  to  the  forwanling  of  goi>i* 
is  called  Absnider^  if  the  agreement  is  for  carriage  by  Und, 
and  Befmchfer^  if  the  agreement  is  for  carriage  by  sea.  h 
the  following  statement  the  expression  '  carrier  by  land '  ■ 
inchtde  earners  by  river  or  inland  waters^  and  the  eipPPKi  _ 
*  carrier'  without  any  addition  will  include  carriers  both  by  fci 
and  by  land;  the  expression  'sender^  will  include  all  persom 
making  agreements  with  carriers  as  to  the  forwarding  of  goodie 
The  person  to  whom  the  goods  are  forwaixled,  and  who  according 
to  the  German  tei-miiiology  is  designated  as  Empjanger^  will 
be  called  ^tbe  consignee*. 

An  agreement  between  a  sender  and  a  carrier  is  in  the  oatiirr 
of  an  agreement  for  work  (the  work  consisting  in  the  receipt, 
carrying,  custody,  and  delivery  of  goods,  and  the  remtinenitict 
in  the  carriage  or  freight  payable  on  delivery  of  the  goods),  bat 
the  general  rules  aa  to  agreements  for  work  (233)  are  modtfet 
as  to  carriers  by  land  by  H,G.B.  425^473,  and  as  to  earrien  kf 
sea  by  H.G.B.  656-663.2 

A  detailed  statement  of  the  niles  relating  to  carriers'  igii^ 
ments  would  occupy  too  much  space,  but  a  few  of  their  speoill/ 
characterietic  features  must  be  mentioned, 

^  This  ejcprcssion  Is  only  appliet!  to  persons  who  undertnlce  the  cimA^ 
of  goods  in  the  regular  cours»e  of  thmr  business;  but  the  rul©»  reUling  ^' 
carriers  bj  land  aro  also  appltcabtti  to  other  mercantile  traders  in  so  far  a«^* 
any  particular  case  they  undertake  the  buaine«a  in  question— H.G.B.  w 

'  The  railway  regulations  ( JE'twnboAinwrl»*»iiorrfpM»fv)  issued  from  time  t*>   ^^ 
by  the  Federal  Council  which  ha%*e  Uie  foree  of  law  further  modify  ait*^ 
pleroent  the  general  rules — II, G.  B.  454,  472.     The  rights  of  poasiengeni  b^^  '' 
are  dejitt  with  by  these  regulations  exclusively  \  the  rules  as  to  the  i 
of  pnaseugcrs  by  s^a  are  contained  in  11  OB.  6fi4-678.     An  Impf»riftl  \ 
of  the  15th  Jane,  18U5  (amended  in  18{)8),  contains  some  special 
relating  to  carriage  of  goods  by  river  and  inland  waters.     The  rule 
to  fw'iers  are  Hotapplieable  to  the  postal  authoritiea — HiQ.B.  I6i»  1 
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(2)   Writfen  dacummU  relaiin^  h  at^eemenf* 

A  written  document  embodying  the  agreement  is  unneceesary. 
It  in  the  case  of  carriage  by  laud  the  carrier  has  the  right  to 
^DUind  the  delivery  of  a  letter  of  ail  vice  {FracMbrief)  by  the 
sender,  while  in  the  ease  of  carriage  by  sea  the  sender  has  a  right 
to  claim  a  bill  of  lading  {Konno^sement) ;  this  right,  as  a  matter 
of  practice,  is  always  exercised — ^H.G.B.  426  (1),  642. 

A  letter  t»f  advice  is  a  letter  addressed  by  the  sender  to  the 
consignee,  announcing  the  di.spatch  of  the  goods  and  the  essential 
t4;rms  of  the  agreement  with  the  earner;  a  bill  of  lading,  like 
an  English  dtwument  of  the  same  description,  acknowledges  the 
shipment  of  the  gtwxls,  and  also  embcKlies  the  essential  terms  of 
the  agreement  between  the  sender  and  the  earner— H»G.B* 
426  (2),  643. 

Whei-e  gtxKls  are  sent  by  rail,  the  sender  may  claim  the 
endorsement  of  a  receipt  for  the  goods  on  a  duplicate  of  the 
letter  of  adviee — H*G.B.  455  (1);  where  goods  are  sent  by 
riveTiOr  any  other  inland  water,  the  carrier-  may  at  his  discretion 
1  a  certificate  of  shipment  {Lade^chein)^  which  has  the  same 
a.s  a  bill  of  lading  relating  to  goods  sent  by  sea — H*G.B* 
16. 

(3)  Cmif^neei  ri^hU  in  case  of  carriage  hif  land. 

Where  goods  are  carried  by  land,  the  agreement  between  the 
tender  and  the  carrier  is  in  the  nature  of  an  agreement  for 
the  benefit  of  a  third  party  (141),  namely,  the  consignee.  The 
ciousignee's  rights  are,  however,  subject  to  the  sender^s  right 
to  stop  the  goods  or  to  change  their  destination  at  any  time  prior 
to  their  arrival  and  to  the  delivery  of  the  letter  of  advice  to  the 
consignee.^  A  sender  of  goods  who  has  obtained  an  endorse- 
ment of  the  receipt  of  the  goods  on  a  duplicate  of  the  letter  of 
advice,  cannot  exercise  the  right  of  stoppage  without  production 
of  such  duplicate— H.G.B.  433,  455  {l). 

Subjet^t  to  the  above-mentioned  right  of  stoppage  by  the 
sender,  the  consignee,  by  virtue  of  the  agreement  between  the 
sender  and  the  carrier,  is  entitled  to  the  following  rights : 

{a)  he  may  take  measures  for  the  protection  of  the  goods  prior 
to  their  arrival,  and  give  directions  in  that  behalf  to  the  carrier  ; 

(b)  after  the  arrival  of  the  goods  he  may  claim  delivery  of 
the  letter  of  advice  and  of  the  goods,  and  enforce  all  other  obliga- 

*  If  ill*  emftlmt  fftiU  to  deliver  the  letter  of  jkdTiee  After  the  arrival  of  the 
♦  the  timt^  of  I  he  infttitution  of  proceedings  for  the  dcHverjr  of  the  l^ter 
ivioe  is  substituted  for  the  time  of  dellTory— H,G.B.  433  %) ;  the  sendier'a 
lii  t«  «.Daiugou4  to  the  English  right  of  stoppiige  in  transit^- aee  Sale 
of  GtxMla  Aet  1S»8  w,  44r-46.  The  aseignee's  insolvt- ncy  is  not  a  neoeseary 
oondltjoit  of  the  ejcerciae  of  the  right  coxif«?rred  bjr  GeruiiLii  law. 
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tions  incurred  by  the  carrier  under  tlie  agreement,  but  lie  mai 
himself  perform   all    obligations  resulting   from  such  delivcrf" 
iiicloding  the  obligation  to  make  all  payments  due  to  the( 
iu  accordance  with  the  letter  of  advice — H.G.B.  435,  436. 

(4)  Right  of  hohIeT9  of  bilh  of  lading  or  certificaU^  of  iki 

A  bill  of  lading  issued  to  order  ^  has  all  the  charact^nstjei 
of  a  negotiable  iusfcrument  (178),  a  lawful  holder  being  entitM 
to  the  pei'formance  of  the  agreement  embodied  in  the  doeumenl 
— H.G.B.  363,  651. 

A  sender  who  does  not  remain  in  possession  of  the  full 
bills  of  lading  abandons  all  power  over  the  goods.*  No  ri^ 
analogous  to  the  English  right  of  ^  stoppage  in  transit  ^  exirti 
under  German  law  as  to  goods  carried  by  sea — H.G.B.  639  (l). 

A  holder  of  the  biU  of  lading,  who  accepts  delivery  of  the 
goods,  is  bound  to  pay  the  freight  and  to  perform  all  other  obligi- 
tions  resulting  from  such  delivery  in  accordance  with  the  tenM 
of  the  bill  of  lading--H.G,B.  614. 

The  niles  relating  to  certificates  of  shipment  are  simikr  ^ 
those  relating  to  bills  of  lading — H.G.B.  444  150. 

(5)  Carrier  9  liability  a9  to  good4, 

(a)  A9  to  time  of  disjmtcA  and  time  and  mode  of  deliterf* 

In  the  absence  of  any  specific  agreement  as  to  the  time  of 
dispatch  and  delivery,  the  duties  in  this  respect  of  carriera  by 
land  are  deterniined  by  local  custom ;  in  the  absence  of  any 
special  agreement  or  custom,  the  following  rules  apply : 

(1)  ilie  goods  must  be  forwarded  and  delivered  wiilufl 
a  reasonable  time; 

(2)  if  the  beginning  or  completion  of  the  carriage  of  gook 
by  land  is  temporarily**  prevented  by  circumstances  for  which 
the  sender  is  not  resjx>nsible,  he  may  rescind  the  agreement ;  the 
carrier  in  such  a  case,  if  he  is  not  himself  in  default,  is  entitled 
to  compensation  for  his  work  and  outlay— H.G.B.  428; 

*  A  bill  of  lading  is  deemed  issued  to  order,  if  it  la  imaed  *  to  ordtr^  ^ 
to  the  order  of  a  named  per*oii  or  to  a  named  person  or  his  orden     The  w 
is  entitlf'd  to  &  bill  of  lading  issued  in  one  of  these  forms— H.03.  644. 

*  A  bilJ  of  lading  is  generally  issued  in  three  copies  collectively  cmllt^^ 
full  si^t  ;  Uie  holder  of  an  incomplete  set  has  no  power  of  dispossl  whii 
goods  are  on  their  way  ;  on  the  ttrrival  of  the  goods  at  the  ptaee  of 
tion  the  holder  of  one  part  of  the  set  is  entitled  to  the  deliTeiy  of  % 
— H.G.B.  646  (I),  659  ^2), 

*  A  permanent  imp€«diment  would  be  in  the  nature  of  a  siipwrw^ 
impossibility  of  performance ^   and  would  oome  under  Ute  genciml 
relating  thereto  (see  160). 
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(3)  the  owners  oE  a  railway  undertaking  roust  publish  lists 
|»s  to  periods  of  delivery;  these  must  not  exceed  the  maximum 

periods  fixed  by  the  refyulations  of  the  Federal  Council  ; 

(4)  the  owners  of  a  railway  undertakings,  on  receiving  goods 
.adaressed  to  a  place  situate  at  a  distatice  from  the  railway^  may 
^agfree  to  be   liable  aa   carriers  for   the  carriaj^'e  to  the  station 

nearest  to  the  place  of  destination,  and  to  be  liable  as  forwarding 
agenU  for  the  further  carriage  of  the  goods— H.G,B.  468; 

(5)  the  owners  of  a  railway  undertaking  are  liable  for  the 
Qon-olieervanee  of  their  promise  as  to  the  time  of  delivery,  unless 
they  can  prove  that  the  delay  was  caused  by  a  circumstance 
beyond  the  control  of  themselves  or  of  any  of  their  employees ; 
in  the  case  of  an  ordinary  carrier  it  is  sufficient  to  prove  that  the 
delay  could  not  have  been  prevented  by  him  or  his  employees,  if 
he  or  they  had  ernployetl  the  diligence  of  a  diligent  carrier— 
H.G.B.   429  (1),  431,  458,  466  (i).     As  to  the  quantum  of 

h  damages  see  16d  rule  (3)  (d). 


(b)  Liahitiff /or  lo99  or  deterioration  qf  goodie 

The  grounds  of  liability  are  approximately  the  same  as  in  the 
case  of  delay  (see  above),  a  railway  undertaking  being  responsible 
for  all  damage  not  caused  by  vim  major ^  f^t  default  on  the  sender's 
\  part,  or  defec*tive  condition  of  the  goods,  and  an  ordinary  carrier 
I  being  responsible  for  all  damage  which  the  diligence  of  a  careful 
[carrier  could  not  have  prevented— H.aB.  429  (1),  431,  456  (1), 
r467,  606. 

Where  valuable  works  of  art,  money,  or  negotiable  instru- 
ments are  forwarded,  the  carrier  is  not  liable  unless  the 
nature  or  value  of  the  goods  is  declared — H,G,B,  429  (2), 
456  (2),  607, 

The  owners  of  a  railway  undertaking  are  not  liable  for  c*ertain 
I  gpecified  kinds  of  damage,  unless  such  damage  was  caused  by 
themselves  or  any  of  their  employees — H.G.B*  459,  460, 

A  maximum  amount  for  the  extent  of  the  liability  may  be 
fixed  by  a  railway  undertaking  :  {a)  as  regards  valuables,  in  so  far 
as  this  is  permitted  by  the  regmations  of  the  Federal  Council ; 
k(^)  generally,  where  exceptional  conditions  as  to  freight  are  ac- 
f  corded  to  the  sender  pursuant  to  the  published  tariffs  ;  in  neither 
Passe  lan  the  liabilitv  for  wnlful  default  or  gross  negligence  be 
thus  limited— H.G,B.  461,  462. 

A  shipowner's  liability  is  limited  in  accordance  with  the  rules 
of  maritime  law;  see  151  sub  c — H.G.B*  485. 

Km  to  the  quantum  of  damages  recoverable  from  a  carrier  in 
of  loss  or  deterioration  of  the  goods  see  169  rule  (3)  (c). 
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(c)  Liability  of  Sub-contractor9* 

In  the  case  of  carria|ife  by  land  a  carrier  who  takes  the  \ 
from  the  onginal  carrier  with  the  orig'inal  letter  of  advice  I 
liable  for  tbe  performance  of  the  agreement,  and  the  sende 
consignee   may  claim  damages  for  breach  of  agreement  eitiai  < 
from  the  original  carrier  or  from  any  such  subsequent  '^ 

Where  the  respective  owners  of  several  railway  ami- 
successively  act  as  carriers,  an  action  for  damages  can  cmiy  U 
brought  against  the  original  carriers,  or  the  last  carriers  wkj 
took  the  goodsj  or  the  carriers  on  whose  line  the  damage  ' 
caused. 

Any  carrier  who  has  paid  a  claim  for  damages  is  Entitled  to  1 
indemnified  by  the   carrier  by  whose  default  the  dama^^e 
actually  caused  ;    if  it  cannot  be  proved  that  the  damaj^  \ 
caused  by  the  default  of  any  particular  carrier,  every  carrier! 
cannot  prove  that  the  damage  did  not  happen  while  he  i 
charge  of  the  goods  must  contribute  a  share  of  the  dama^ 
rai^a  of  his  share  in  the  total  amount  of  the  carriage— H J 
432,  469. 

As  to  sub-contracts  in  the  case  of  carriage  by  sea  see  H.G.1 
662, 

(6)  Circumstancei  excluding  UabilU^, 
(a)  Contractual  modification. 

An  ordinary  carrier  can  modify  the  legal  rules  as  to  his  liabitilj 
by  agreement  with  the  sender,  but  the  liabilities  of  railway  \ 
takings  arising  under  tbe  legal  rules  or  the  regulations  ii 
by  the  Federal  Council  cannot  be  restricted  by  private  \ 
ment— H.G.B,  47L 

(b)  Acceptance  of  the  goods. 

The  acceptance  of  goods  carried  by  land  and  the  paynArt  of 

the  carriage  bars  all  claims  for  deterioration  discoverable  from  tfct 
extenial  condition  of  the  goods,  unless  snch  deterioration  wai 
recognized  by  the  official  experts  called  in  by  the  consignee  jtfior 
to  Buch  acceptance ;  in  the  case  of  any  deterioration  not  dis- 
coverable from  the  outward  condition  of  the  goodsj  the  rijjbt  to 
damages  is  preserved  by  an  application  for  investigation  by  tb« 
official  experts,  it  such  application  is  made  in  the  prescriW 
manner  immediately  on  the  discovery  of  the  det4?rioratioo,  bat 
not  later  than  eight  days  after  the  acceptance  of  the  g^nxJ*. 

In  the  case  of  the  carriage  of  goods  by  sea  an  application  f^f 
investigation  made  within  two  days  from  the  acceptance  of  tn* 
goods  preserves  the  right  to  damages,  whether  the  deteriorati*^ 
was  outwardly  visible  or  not. 
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Acceptance  does  not  bar  the  claim  in  any  case  where  the  damage 
rag  caused  by  the  wilful  default  or  gross  negligence  of  the  carrier 
or  of  any  of  his  employees— ILG.B.  438,  464,  608,  609. 


(c)  Prescription. 

The  rules  as  to  the  effect  of  lapse  of  time  on  claims  for  com- 

Ipetisation  for  loss  or  deterioration  or  delay  are  the  same  as  in  the 

utt  of  similar  claims  against  forwai-cling  agents  (240). 

Claims  for  indemnity  or  contribution  by  one  of  several  earners 

I  against  any  of  the  others  under  the  rules  mentioned,  sub  (5)  (c), 

I  ane  not  subject  to  the  short  period  of  prescription  to  which  the 

original  claims  are  subject— II. G.B.  439. 

As  to  claims  for  the  loss  of  passengers^  luggage  see  H.G.B. 

(7)  Carrier^i  ri^hU, 

(a)  Rigit  io  pa^metgi  of  carriagt  or  freight  and  lU^bursemenU. 

No  general  niles  are  laid  down  a«  to  the  rates  of  carriage  pay* 
I  able  to  ordinary  carriers  by  landj  but  railway  undertakings,  in 

the  same  way  as  under  English  law^  are  bound  to  charge  uniform 
( lateSy  which  must  be  publicly  annoimced.  Carriers  by  nea,  in  the 
I  absence  of  any  agreement  as  to  the  amount  of  the  freight,  are 
I  entitled  to  freight  at  the  rate  current  at  the  time  and  place  of 

ahipmeot — H.G.B.  619  (1).     As  to  the  mode  of  calculation  see 

619  (2),  621. 

The  carriage  or  freight  is  usually  payable  on  delivery  of  the 

_  "  The  carrier  is  entitled  to  the  repayment  of  certain 
^necessary  disbursements  (customs  duties,  storage  charges,  &c.) — 

H-G.B.  440  (1). 

Where,  in  the  case  of  goods  sent  by  railway,  a  mistake  is  made 

in  the  application  of  the  tariff  or  the  calculation  of  the  amount^ 

the  claim  for  repayment  of  the  difference  is  barred  after  the  lapse 

of  a  year  from  the  date  of  payment— H.G.B.  470. 


(b)  Righti  ai  to  doeuments. 

carrier  by  land  is  entitled  to  receive  from  the  sender  all 
[lenta  required  by  the  carrier  for  the  purpose  of  complying 

with  Uie  regulations  of  the  customsj  excise,  and  police  authorities. 

In  so  far  as  no  default  attaches  to  the  carrier,  the  sender  is  liable 

tor  aJI  damages  resulting  to  the  carrier  from  the  insufficiency  or 

inaccuracy  of  such  documents — H.G.B.  427. 
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(c)   Rightis  in  ca^e  tf  ^emlei'a  or  coMJ^tp'uees  drfattlt  at  h 
ddiver^  or  accepfance. 

If  the  sender  fails  to  delivt?r  the  goods,  or  the  consigned''   '""-^' 
holder  of  the  hill  of  lading  fails  to  accept  the  goods  anii  t    -ji 
the  amount  of  the  carriaji^e  or  freight  remaining  out^tani  r.:  * 
the  time  at  which  the  delivery,  acceptance,  or  payment  i  i 
take  place,  the  ordinary  rales  as  to  mom  itolvendi  in  the 
a  reciprocal  agreement—16L— are  applicable  as  betwieeo  the  laind 
a^d  the  sender. 

In  the  case  of  goods  carried  hy  sea,  demurrage  may  »1«>  ^ 
])ayahle  by  the  sender  or  by  the  holder  of  the  bill  of  lading  unjlf' 
the  rules  of  marilime  law — II.G.B.  567. 

Where  the  consignee  of  goods  carried  by  land  cannot  be  foai 
or  refuses  acceptance  of  the  goods  and  payment  of  the  fr< 
the  carrier  mufit,  if  possible,  take  the  sender's  instruction*-    H 
this  is  not  possible,  or  if  the  sender  s  instructions  are  delayid  < 
impracticable,  the  carrier  may  store  the  goods  at  the  senJfl 
expense,  or  sell  them  in  the  events  and  in  the  manner  in  wh" 
a  mercantile  vendor  may,  under  the  rules  stated  above — 193, 1 
goods  vvliere  the  purchaser  is  in  mora  accipkadL 

The  sender  and  the  consignee  must  be  informed  of  the  stow 
and  sale  in  so  far  as  this  is  practicable — H.G.B.  437, 

(d)  Land  carrier  d  right  of  pledge. 

The  claims  of  a  carrier  by  land  for  freight  and  all  disbn 
ments  incurred  in  pursuance  of  the  agreement  with  the  ieodflP 
are  secured  by  a  right  of  pledge  (S92)  on  the  goods  canied  kjf 
him,  which  right  of  pledge  remains  in  force  while  such  goods  ai« 
in  his  possession  or  are  represented  by  documents  of  title  (bflls  of 
lading,  certificates  of  shipment,  warehouse  receipts)  which  arei» 
his  possession.     It  continues  to  be  operative  after  the  delivery  of 
the  goods  or  documents,  if  the  carrier^  within  three  days  after 
such  delivery,  makes  an  application  for  its  judicial  enforcement 
in  the  prescribed  manner — H.G*B,  440* 

Where  the  goods  pass  successively  through  the  hands  of  ee?i!nJ 
persons  being  either  carriers  or  forwai^ing  agents,  the  following 
rules  apply  : 

(1)  the  last  carrier  must  exercise  the  rights  of  the  carrien  or 
forwartling  agents  thi-ougli  whose  hands  the  goods  hii^ 
passed,  and  has  to  collect  all  their  claims  as  agent  on  i 

if  he  has  himself  satisfied  any  such  claim,  the  claim,  and  the  figkt 
of  pledge  by  which  it  is  secured,  become  vest^  in  him  ; 

(2)  if  the  last  t^arrier  delivei*s  the  goods  without  payment  »n^ 
fails  to  make  an  apjilieation  for  the  judicial  enforcement  of  ' 
right  of  pledge  within  three  days  from  the  date  of  the  <ieli\i 
he  is  liable  to  (he  other  carriers  or  forwarding  agents  fnf  11 
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{layment  of  their  claims,  and  forfeits  his  right  of  recourse   in 

rusficot  of  any  claim  (jniviousl y  siatisfied  by  him  ; 

(3)  in  the  event  of  the  goods  bein^  subject  to  conflicting  le^l 
right8  of  |»ledge  in  favour  of  any  commission  merchants  (239), 
forw^ardin^*  agents  (240),  or  warehousemen  (252  rule  1 1),  the  rights 
of  pledge  by  which  the  forwarding  charges  and  the  carriage  of 
the  goods  are  secured  take  priority  over  those  by  which  other 
rights  are  si^cured  (e.  g.  the  claims  of  the  commission  merchant 
and  warehousemen  in  respect  of  commission,  warehouse  rent,  or 
outlay  ;  the  claims  of  forwarding  agents  and  carriers  in  respect 
of  advances^*  Subject  to  thiij  provision,  the  priorities  are 
determined  by  the  dates  of  the  several  rights  of  pledge  in  the 
ordinary  way — H.G.B.  443. 

5.    AoHEEMEyTS    BETWKEX    Al^THOUS    AND    PUBLISHEILS 

a    General  Characteristies. 

242.  Publishing  agreements  are  governed  by  the  Imperial 
Statute  of  1902  on  Publishing  Law  {Ge^etz  uierdas  Verlaffxreckl)^ 
and  also  by  the  rules  relating  to  agreements  for  sale  (184)  and 
for  work  (233),  and  the  genend  rules  as  to  reciprocal  agreements 
(159,  160^  161)  in  so  mr  as  these  in  any  particular  case  are 
applicable. 

A  publishing  agreement,  according  to  the  statutory  definition, 
is  an  agreement  by  which  the  author  of  a  literary  or  musical 
work  be«x)meij  Ixiund  to  hand  it  over  to  the  publisher  for  the 
purimae  of  being  reproduced  in  a  number  of  copies  and  published 
for  the  publisher's  own  account,  and  by  which  the  publisher 
bdoomes  bound  to  reproduce  such  work  in  a  number  of  copies 
and  to  publish  it— G.V/R.  L 

The  promise  of  a  remuneration  to  the  author  is  not  an  essential 
part  of  the  agreement,  but  as  in  the  case  of  an  agreement  for 
services  (2:22),  is  presumed  in  any  case,  in  which,  under  the  special 
circumstances,  the  author  was  entitled  to  expect  a  remuneration  ; 
where  the  quantum  of  the  remuneration  is  not  fixed  by  the  parties, 
a  reasonable  remuneration  must  be  paid — G.V.R,  22. 

An  agreement  by  which  the  publisher  undertakes  to  bring  out 
the  work  for  the  author's  account  on  payment  of  a  commission 
is  not  a  publishing  agreement  within  the  meaning  of  the  statute, 
and  is  governed  by  the  rules  as  to  agreements  between  com- 
mission merchants  and  their  principals  (239).* 

*  A  ptttliBher  ii  not  a  comtiiissjon  merchaiit,  but  he  is  a  tuercaniile  trader 
(88).  As  meatioaed  abov&'2S9  note  2,  the  rules  rotating  to  agr^menU 
betwean  oommisaioQ  merchanta  and  their  principals  are  also  applieable  to 
af  r«6inenta  between  any  mercantile  traders  und  their  principals,  in  »o  far  at 
tlMtjr  rvlat^f  to  busindai  tranaacUnl  by  tht»  tiUTcantile  trader  in  hia  own  namei 
but  on  the  inatniction  of  a  principal— B.Q.B.  406. 
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The  expression    '  author  ^    for   the    purposes   of  tht^ 
includes  any  person  entitled  to  dispose  of  the  authors  n. 
whn    enters   into   an   agreement  of  the   nature   d< 
a  publisher,  whether  such  person  be  the  actual  pr 
work  forminsf  the  subject  of  the  agreement  or  not — U.VIL  ^ 

b.  Publisher's  Bights. 

243.  The   following  rules  apply,  in  so  far  as  they  are 
moditie<l  by  agreement  between  the  parties : 

(1)  the  publisher  has  the  exclusive  right  to  reproduce 
circulate  the  original  work,  the  author  retaining  the  rigl 
translate  the  work,  to  dramatize  a  narrative  work,  to  repi 
the  contents  of  a  dramatic  work  in  narrative  form,  to 
a  musical  work  (otherwise  than  by  mere  ejxti-act  or  transpoeitiaal 
and  to  reproduce  and  publish  the  result  of  such  translation,  ttaift^ 
formation,  or  rearrangement^ — G.V.R.  2  (2)  ^  ; 

(2)  the  publisher,  as  such,  is  not  entitled  to  reproduce  id  a  colliP'-^ 
tive  wT^rk,  a  work  published  separately  or  t-o  publish  sepcuit^^^ 
a  work  first  published  in  a  collective  work — G.V.R.  4; 

(3)  the   publisher  in   the  absence    of    express    authority  i^ 
entitled  to  bring  out  one  edition  only ;  where  he  is  authorixed  t^ 
bring  out  seveml   editions   the   publication   of  each  edition  »• 
subject  to  the  same  conditions  and  stipulations  as  the  publication 
of  the  previous  edition.     Where  no  agreement  erists  as  to  thf 
number  of  copies,  each   edition  may  comprise   1,000  copies  in    , 
addition  to  a  specified  number  of  reserve  copies  and  presentilioB 
copies — G.V.K  5-7  ; 

(4)  the  publishing  price,  unless  fixed  by  the  agreement^  mif 
be  fixed  by  the  publisher ;  he  may  also  reduce  the  price  if  «icl 
reduction  does  not  interfere  with  any  legitimate  interest  of  the 
author,  but  he  is  not  entitled  to  raise  the  price  withool  & 
author^s  consent — G.V.R*  21  j 

(5)  the  publishing  right  arises  ^  on  the  delivery  of  the  wwk 
to  the  publisher,  and  comes  to  an  end  on  the  termiiuitiofl 
of  the  publishing  agreement ;  if  the  agreement  refers  to  a  dS- 
nite  number  of  editions,  or  a  definite  number  of  copies,  it  c<i» 
to  be  operative  as  soon  as   such  editions  or  copies   have  hem 

*  AfttT  the  lapse  of  twenty  years  from  the  end  of  the  calendir  ptf  to 
which  the  work  was  published,  it  may  bo  included  by  tht^  autliM  ia  » 
eollective  work  ;  the  author  of  a  gratuitous  contribution  to  a  collective  wwi 
may,  after  the  lapso  of  one  year  from  the  end  of  the  calendar  year  »f  poWi*' 
tion,  reproduce  and  publish  bucIi  contribution — G.V.R.  2  (3),  3. 

*  Before  the  delivery  of  the  work  the  publisher  lias  a  claim  ta  tb» 
delivery  of  the  work,  which  is  of  a  pur«?ly  obligatory  naturp,  ioA  *• 
available  exclusively  against  the  author ;  the  publishing  right,  on  tlii  <^'^ 
handr  is  an  absolute  right  available  against  the  whole  world* 
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sold  out;  if  the  agreement  is  to  continue  during  a  specified 
period  of  time,  the  publiBber  is  not  entitled  to  sell  any  copies 
remaining^  unsold  at  the  termination  of  each  period — ^G.V.R, 

0  (1),  29  (1)  (a). 

e.  Author's  Duttes. 
aa.  A9  to  thlhery  cf  work  and  alicralion*  therein. 

344.  The  following'  rules  apply  in  the  absence  of  any  i?tipula* 
laon  to  the  contrary  : 

(1)  the  work  when  delivered  must  be  fit  for  reproduction — 
G.V.B.  10; 

(2)  if  the  work  is  complete  on  the  formation  of  the  agreement 
it  must  be  delivered  immediately — G*V.R.  H  (1) ; 

(3)  a  work  which  has  to  be  produced  or  completed  after  the 
formation  of  the  agreement,  must  he  delivered  in  sufficient  time 
for  the  accomplishment  of  the  purpose  for  which  its  publication 
was  intended  ;  where  no  indication  as  to  the  time  of  delivery  can 
be  gathered  from  the  pui-pose  which  the  work  is  to  serve,  the 
work  must  be  delivered  within  sueb  period  of  time  as  would 
enable  the  author  to  complete  it,  if  he  bestowed  on  it  such  part 
of  his  working  time  as  may  be  expected  under  the  circumstances ; 
the  time  which  is  taken  up  by  other  occupations  must  be  taken 
into  consideration,  if  the  publisher  when  enteriDg  upon  the 
agreement  waa  aware,  or  by  the  application  of  proper  diligence 
would  have  become  aware,  of  such  other  occupations — G.V.R.  1 1 ; 

(4)  the  author  may^  white  the  reproduction  of  the  work  is 
proceeding,  make  such  alterations  as  he  thinks  fit,  but  only  in  so 
Car  flfi  they  do  not  affect  a  legitimate  interest  of  the  publisher  \ 
the  cost  of  such  alterations  as  exceed  the  usual  limit  must  be 
borne  by  the  author,  unless  they  are  caused  by  events  which 
have  happened  since  the  commencement  of  the  rejiroduction ;  an 
opportunity  must  be  given  to  the  author  to  make  alterations 
pnor  to  the  publication  of  each  new  edition ;  the  publisher  is 
not  entitled  to  make  any  alterations  to  which  the  author  could 
reasonably  object^G.V.R.  12,  13. 

bb.   Warranty  a#  U  title. 

The  author  is  bound  to  cause  the  agreed  right  of  reproduc- 
tion and  publication  to  be  vested  in  the  publisher,  and  to  enable 
the  publisher,  in  so  far  as  the  author's  right  becomes  vested  in  him 
under  the  publishing  agreement,  to  take  the  necessary  proceed- 
ings in  the  event  of  any  infringement — G^Y.R-  8,  9  (2) ;  if  the 
author,  with  intent  to  deceive,  conceals  the  fact  tiiat  the  work  was 
previously  delivered  to  another  publisher,  and  published  by  him, 
he  is  under  the  same  liabilities  as  a  vendor  who  conceals  a  defect 
of  tide  (185)^G.V.B,  39  (2). 
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No  warranty  of  title  is  implied  in  the  case  of  a  work  i 
which  no  author's  right  (88)  exists;  but  the  author  himrili 
in  such   a  case  bound   to  abstain  from  competition  with  1 
publisher  during  the  first  six  months  after  publication— G.TJLl 
89  (1)  (3). 

d.  Publisher's  Duties. 

aa.  As  to  payment  of  author  9  remuneration. 

246.  The  following  rules  apply  in  the  absence  of  any  stipok  | 
tion  to  the  contrary  : 

(1)  the  remuneration^  if  consisting  in  a  single  payment  i 
a  fixed  amount^  must  be  paid  on  the  delivery  of  the  work;  it 
the  amount  is  uncertain^  or  if  it  is  dependent  on  the  size  of  tis 
finished  copy,  it  must  be  paid  on  completion  of  the  reprodactioB; 
if  it  is  dependent  on  the  number  of  copies  sold,  a  yearly  accooBt 
must  be  rendered— G.V.R.  23,  24 ; 

(2)  the  author  is  entitled  to  a  specified  number  of  presentfttioi 
copies,  and  to  the  right  to  purchase  any  copies  which  are  at  tk 
publisher's  disposal,  at  the  lowest  trade  price — G.V.R.  25,  26; 

(3)  the  author  is  entitled  to  the  return  of  the  manuscript,  it 
he  expressly  reserves  such  right  before  the  beginning  of  the 
reproduction — G.V.R.  27; 

(4)  the  accidental  destruction  of  the  work  after  delivery  to 
the  publisher  has  the  effect  of  releasing  both  pai-ties  from  tiier 
contractual  obligations,  except  that  the  publisher's  obligation  to 
pay  the  author's  remuneration  remains ;  the  publisher  may 
require  the  author  to  produce  another  similar  work  for  a  reason- 
able remuneration  if  this  can  be  done  without  much  troable; 
if  non-delivery  is  due  to  the  publisl  er's  mora  accipiendi,  the 
work  is  considered  as  delivered — G.V.R.  33 ; 

(5)  the  publisher  may  rescind  the  agreement,  if  the  object  for 
which  the  publication  was  intended  can  no  longer  be  attained; 
in  such  a  case  the  author  remains  entitled  to  his  remuneration— 
G.V.R.  18. 

bb.  As  to  reproduction  afid  pfMicafiou, 

The  following  rules  apply  in  the  absence  of  any  stipulatioD 
to  the  contrary  : 

(1)  the  publisher  must,  as  to  the  mode  of  reproduction  awl 
get-up,  pay  regard  to  the  contents  and  purpose  of  the  work,  and 
the  custom  of  publishers — G.V.R.  14  ; 

(2)  the  reproduction  must  be  commenced  immediately  ^ 
the  delivery  of  the  work,  or  such  part  thereof,  as  is  to  be  pn^- 
lished  as  a  separate  volume,  or  instalment — G.V.R.  15 ; 

(3)  the  publisher  is  responsible  for  the  correction  of  the  prooft> 
but  must  submit  such  proofs  to  the  author  for  approval;  if  ^^^ 
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autlior  mises  no  objectioD  to  the  proof *^  of  any  particular  part 
within  a  reasonable  period,  he  is  deemed  to  have  given  his 
sanction  to  the  publieation  of  nuch  jiart  in  the  form  shfjwn  by 
theproofa— aVR.  20; 

(4)  the  publisher  is  bound  to  produce  as  many  eopies  of  each 
edition  as  he  is  entitled  to  produce  under  tlie  rule^^  mentioned 
abiive  (243) ;  the  fact  that  he  is  entitled  to  prwJnce  a  new 
edition,  does  not  make  it  incumbent  upon  him  to  do  so,  but  the 
author  may  rescind  the  agreement,  il  the  jjuhlieher  refuses,  or 
faib  to  brin^  out  a  new  edition  when  requested  to  do  so  by  the 
author— GA,R.  17; 

(5^  on  the  publication  of  a  new  edition  of  a  cojlecttive  work» 
the  imblisher^  if  acting'  in  concurrence  with  the  editor,  is  entitled 
to  omit  any  individual  eonthbutiun  wUii-h  was  included  in  a 
former  edition — G»V.R.  19. 

e.  Transfer  of  Publisher's  Bight. 

^^  __1*  The  publisher's  right,  in  the  absence  of  any  contim.'tual 
prohibition,  is  transferable,  and  transmissible  on  death;  in  the 
©vent  of  a  transfer  tnfer  vivos  of  the  imblisher's  whole  business, 
of  transmission  on  death,  the  author^s  consent  is  not 
^Wquired,'  in  all  other  ca^es  in  wliich  the  right  is  intended  to 
be  tranftferred,  the  author's  assjent  is  required,  but  it  may  not 
withheld  except  on  a  cogent  ground,  and  is  deemed  to  be 
ren,  if  itii  refusal  is  not  declared  within  two  months  from  the 
receipt  of  the  publisher's  request. 

The  pertV^rmance  of  the  publisher's  duties  as  to  reproduction 
and  publication  by  *his  successor  in  title  is  deemed  to  be  a  proper 
perfojmance  of  the  agreement;  if  ihe  successor,  as  between  him- 
self and  the  original  publisher,  agrees  to  undertake  such  duties, 
he  and  the  original  publisher  are  liable,  jointly  and  severally,  for 
such  perfurmame — G.V.R.  28. 

f.  Author's  Right  to  Rescind. 

247.  The  author  may,  at  any  time  before  the  commencement 
of  the  reproduction  of  the  work,  rescind  the  agreement  if  any 
event  happens  which  could  not  have  been  foreseen  at  the  time  of 
the  formation  of  the  agreement,  and  the  foreknowledge  of  which 
would  have  induced  the  author  upon  a  judicious  consideration  of 
the  circumstances  to  abandon  the  projected  publication*  The 
publisher  is,  in  such  a  case,  entitled  to  the  reimbtirsement  of  any 
outlay  incurred  in  view  of  the  agreement,  and  if  the  work  is 
publin^hed  by  another  publisher  within  a  year  from  the  date  of 

*  Undt  r  English  law  th©  benefit  of  a  puhliahing  ngr^emetit  ifi  not  under 
MDj  ciroum stances  asaigoable  without  the  nuihor^s  consent — ^Hole  t^  Brad- 
bury  (1879)  12  Ch.  D.  886  ;  GriiBth  r.  Tower  Pabliahiug  Co.  (1897)  1  Gh.  21. 
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the  rescission^  he  is  also  entitled  to  datnag^es  for  breach  of  tlie 
agreement,  unless  a  renewed  offer  was  made  to  him  and  refused 
before  the  new  pnljlishing  agreement  was  entered  into — 
G.V.R.  35. 


g*  Efibct  of  Author's  Death,  or  impossibility  of 
completion  of  Author's  Work. 

248*  As  the  author's  obligation  is  of  a  strictly  persona!  kind, 
it  is  extinguished  by  his  deitth — see  157  f.  If  imrt  of  the  work 
has  been  delivered  before  the  author's  death,  the  publisher  may, 
by  a  declaration  communicated  to  the  author''^  heiis,  uphold  the 
agreement  as  to  the  delivered  part ;  but  he  forfeits  this  right 
if,  on  being  required  by  the  author^s  heirs  to  declare  his  intention 
as  to  its  exercise  within  a  specified  reasonable  |)eriod,  he  fails  to 
do  so.  Similar  results  follow  if  the  author,  owing  to  any  circum- 
stance or  event  for  which  he  is  not  responsible,  is  unable  to 
complete  the  work — G.V.R,  84. 


h.  Effect  of  FubUsher's  Bankruptcy. 

240.  In  the  event  of  the  publisher's  bankruptcy,  the  tinflitoe 
in  baiikniptcy  may  at  his  option  adopt  or  disclaim  the  agree- 
ment; if  he  adopts  the  agreement  and  assigns  the  publisher's 
rights  thereunder  to  a  transferee,  such  transferee  becomes  liable 
as  between  himself  and  the  author,  in  respect  of  the  publisher's 
obligations;  the  publisher's  estate  in  bankruptcy  is  liable  in  the 
same  way  as  if  such  estate  were  a  surety  for  the  transferee  who 
had  waived  the  beneficinm  excmsionU  (273), 

If  the  reproduction  of  the  work  has  not  commenced  on  the 
institution  of  the  bankruptcy  proceedings  the  author  may  rescind 
the  agreement— G.V.R.  36. 

i,  Bemedies  of  Parties  in  caee  of  Breach  of  Agreement, 

260.  Tlie  rights  of  either  party,  on  the  breach  of  any  con- 
tractual stipulation  on  the  part  of  the  other  paiiy,  are  somewhat 
more  extensive  than  they  wouJd  be  under  the  geneml  rules  stated 
above— 160,  161 — as  toVeciprocal  agreements— G.V.R.  30-32. 

The  effect  of  the  rescission  of  the  agreement  ^  is  the  same  as 
under  the  rules  stated  above — 162,  but  where  the  rescission  takes 
place  hy  reason  of  a  circumstance  for  which  the  other  party  is  not 
responsible,  the  duty  of  such  other  party  as  to  the  return  of 
anything  received  in  pursuance  of  the  agreement,  is  governed  by 
the  rules  as  to  unjustified  benefits,  and  is  not,  therefore,  as  strict 
as  under  the  general  mlc    If  the  work  has  been  partly  or  wholly 

*  The  effect  i^  the  same,  where  a  publialiiiig  agreement  It  resoinded  on 
any  groond^  other  tbjui  a  breach  of  agreement  (see  for  instanoe  248,  249). 
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delivered  at  the  tune  when  the  right  of  rescission  is  exercised,  it 
depends  upon  the  circumstances  of  the  ease  whether  the  ag^ree- 
ment  is  partly  upheld— G.V.R.  37,  38. 

].  Special  Eules  as  to  ContributionB  to  newspapers 
and  Periodicals. 


25L  The  general  rales  arc,  iu  the  case  of  contrihutions  to 
newspapers  and  periodicals,  modilit*d  in  the  following  manner, 
imlesB  a  contrary  intention  is  shown  : 

(1)  the  author  prefier\'e8  the  free  right  of  disposal  over  his 
contrihution;  where  the  exclusive  right  of  reproduction  and 
pablication  is  expressly  conferred  on  the  publisher  the  author's 
right  of  disposal  revives,  in  the  case  of  a  contribution  to  a  news- 
paper immediately  after  the  publication  of  the  issue  to  which 
tfueh  contribution  was  made,  and  in  the  case  of  a  contribution  to 
aoy  other  periodical  after  a  year  from  the  end  of  the  ciilendar 
year  in  which  it  was  published  ; 

(2)  the  rule  stated  above — 243  rule  (3) — as  to  the  number  of 
copies  is  not  applicable  ,- 

(3)  the  publisher  may  make  such  alterations  in  a  contribution 
which  is  to  be  published  without  the  author's  name  as  are  usually 
made  by  publishers  of  newspapers  and  periodif^als  of  the  same  kind ; 

(4)  the  author  is  not  entitled  to  claim  performance  of  the 
agreement  to  puWish  his  contribution i  or  damages  tor  non- 
perforraance,  unless  the  exact  point  of  time  for  the  appearance 
of  the  contribution  was  fixed  by  the  publisher;  if  the  contribution 
is  not  published  within  a  year  from  the  date  of  the  delivery,  the 
author  may  rescind  the  agreement  without  prejudice  to  his  right 
to  remuneration  ; 

(5)  the  author  is  not  entitled  to  obtain  copies  at  the  lowest 
trade  price,  and  in  the  case  of  a  contribution  to  a  newspaper,  is 

H  not  entitled  to  any  presentation  copies — G.V.R.  42-46, 

f 
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6,   AGaKEMEXTS    RELATING    TO   THE   CuSTODY    OF   MoVABLE 

TOIXQS 

a.  General  Statement 

363.  While  the  depoiitum  of  Roman  law  implied  the  gratuitous 
aasomption  of  the  custody  of  a  thing,  the  I  erwakrunggvertrag  of 
the  German  law  is  an  agreement  for  the  custody  of  a  movable 
thing,  whether  for  reward  or  otherwise — B,G,B.  688. 

The  promise  of  a  reward  is  implied  if  under  the  circumstaneeB 
of  the  case  the  gratuitous  assumption  of  the  custody  of  the  thing 
in  question  cannot  be  expected  (e,g.  if  furniture  i 
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with  a  trader  whose  usual  business  consists  in  the  keeping 
furniture  for  reward)— B.G.B.  689. 

The  rules  as  to  the  duties  of  the  bailor  and  the  bailee  b^^ 
a  certaiti  resemblance  to  the  duties  of  employers  and  employl^J 
in  the  case  of  agreements  involving  business  transactions  for  t^^ 
account  of  another  (231)^  and  may  be  summed  up  as  follows: 

(1)  an  ordinary  bailee,  if  rewarded,  is  liable  for  wilful  dehn^^ 
and  negligence ;  in  the  absence  of  any  reward  it  is  sufiBcient  fo^ 
him  to  apply  the  diligence  usually  applied  to  his  own  a&iis 

a  warehouseman  {Lagerhalter),  viz.  ^a  person  who  in  the 
course  of  his  trade  undertakes  the  storage  and  custody  of  goods' 
is  responsible  for  their  loss  or  deterioration,  unless  he  can  pit 
that  such  loss  or  deterioration  could  not  have  been  avoided  b^ 
the  application  of  the  diligence  of  a  diligent  mercantile  trader^ 
he  is  not  bound  to  insure  the  goods  unless  specially  instructed  tsc 
do  so ;  a  bailee  is  liable  for  the  default  of  his  employees  to  tliL<> 
same  extent  as  for  his  own  default— B.G.B.  690,  691 ;  H.G.BL 
416,  417. 

(2)  a  bailee,  in  the  absence  of  express  or  implied  aathoritf, 
is  not  entitled  to  place  a  thing  deposited  with  him  into  the 
custody  of  another ;  if  authorized  to  hand  over  the  bailed  object 
to  a  third  party,  he  is  liable  for  any  default  in  the  course  of  sod) 
handing  over  but  not  otherwise — B.G.B.  691 ; 

(3)  as  regards  deviation  from  instructions  a  bailee  is  in  the 
same  position — 7nuiatis  mutandh — as  a  person  transacting 
business  on  behalf  of  another — 231  rule  (2) ; 

(4)  a  bailee  is  entitled  to  the  reimbursement  of  any  outlay 
incurred  in  respect  of  the  bailed  object — B.G.B.  693;  H.G.B. 
420(1); 

(5)  a  bailor  must  indemnify  the  bailee  in  respect  of  any 
damage  arising  through  any  defect  in  the  bailed  object,  unless 
he  can  prove  :  («)  that  he  did  not  in  fact  know  the  perilous 
nature  of  the  delect,  and  would  not  have  discovered  it  by  the 
application  of  proper  diligence,  or  (b)  that  the  bailee  was  informed 
of  the  circumstances  or  otherwise  aware  of  them — B.G.B.  694; 

(6)  a  warehouseman  must  allow  a  bailor  at  any  time  during 
business  hours,  to  have  access  to  goods  deposited  with  him,  f^' 
the  purpose  of  making  inspection,  obtaining  samples,  or  taking 
measures  for  the  preservation  of  the  same — H.G.B.  418; 
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(7)  &  bailor  may  nt  any  time  withdraw  tlit?  liailed  abject, 
ffubject,  however,  to  the  bdlee^s  lien  In  K»Bpeet  of  his  remuners* 
tion  or  disburftenietits^ — B.G,B»  6l>5  ; 

(8)  an  onlinary  bailee  may  at  any  time  require  the  bailor  t<> 
withdraw  the  baikMl  object,  unless  the  object  wa«*  deposited  for  a 
fixed  period,  in  whieli  event  the  withdrawal  l)efore  the  exjiiration 
of  such  period  eannot  be  claimed  except  on  a  cogent  gi*c»und  (e.g. 
the  perilous  nature  of  tlie  goods) ;  a  warehouseman  eannot — except 
on  a  cogent  ground^elaim  the  witlidrawal  of  gnods  de}X)6ited  for 
an  indetinite  time,  unless  at  least  three  months  have  elapsed 
from  the  date  of  the  lodgment,  and  unless  at  Ieaj?t  one  month's 
previous  noticij  has  been  given — B.G,B.  696;  H,G.B.  422  • 

(9)  on  the  termination  of  the  baHment,  the  bailor  must  him- 
self remove  the  goods;  he  is  not  entitleii  to  have  them  taken  to 
hti  residence  or  place  of  business^B.G.B.  797  ; 

(10)  no  rule  is  laid  down  as  to  the  meas^ure  of  the  reward 
payable  to  an  ordinary  bailee  ^  ;  a  warehouseman,  in  the  absence 
of  a  B|)ecial  agreement  on  the  subject,  is  entitled  to  the  remunera- 
tion usual  in  the  particular  locality — H.G.B.  420;  as  to  the  time 
of  payment  see  B.G.B.  699  ;  H.G.B,  420(2) ; 

(11)  an  ordinary  bailee  has  a  lien  for  his  disbursements  and 
his  rt*rauneration ;  a  warehouseman  has  a  right  of  pledge  (393) 
—H.G.B.  421; 

(12)  the  claims  of  a  warehouseman  are  subject  to  the  same 
abort  period  of  prescription  as  the  claims  of  a  forwarding  agent 
(240)— H,&B.  423. 

b.  Bailment  in  the  nature  of  a  IJoan  {depmifum  itreguiarey 

963.  If  fungibles  are  entrusted  to  the  care  of  another  without 
any  special  arrangement,  the  property  in  the  bailed  objects 
remains  in  the  bailor^  and  the  identical  objects  must  be  returned 
to  him  ;  if ,  on  the  other  hand^  a  special  arrangement  is  made  to 
the  effect  that  the  ownership  of  the  bailed  objects  is  to  pass 
to  the  bailee,  and  that  the  duty  to  return  such  objects  will  be 
sufficiently  discharged  by  the  return  of  similar  things  of  the 
same  quality  and  quantity,  the  rules  as  to  loans  of  fungibles  (220) 
are  applicable ;  where  the  arrangement  is  made  while  the  fungibles 

^  In  ike  absence  of  uj  agroexneiit  on  the  Bobject  tho  nilee  as  to  a  dia- 
eretionary  mode  of  performance— 144  sub  (6) — have  to  be  applied. 
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are  in  the  bailee^s  custody  the  transaction  is  treated  as  a  loan,  u 
from  the  time  at  which  the  bailee  acquires  the  ownership  of  thi 
bailed  obiects.  In  any  case  the  time  and  place  of  the  retnrn  are,  m 
the  absence  of  any  stipulation  to  the  contrary,  determined  by  tii 
rulcK  as  to  agreements  for  the  custody  of  movables — B.G.R 
700(1), 

The  authorization  enabling  the  bailee  to  appropriate  fti 
deposited  fungibles  may,  as  a  general  rule,  be  express  or  implied, 
but  where  negotiable  instruments  are  deposited  it  is  inoperatin, 
unless  made  by  express  woixis  •  where  shares  or  debenture*  lie 
deposited  by  any  person  who  does  not  cany  on  the  businesi 
of  a  banker  or  money-changer,  the  authorization  is  invalid 
unlens  given  by  a  written  document  specially  referring  to  the 
particular  transaction— B.G.B.  700  (2) ;  Imperial  Statute  of  1896 
relating  to  the  custody  of  negotiable  instruments  s.  2  (I), 

The  most  common  example  of  a  bailment  in  the  nature  of 
a  loan  occurs  in  the  ease  of  a  *  banker's  deposit  ^ ;  the  lending 
of  stocks  and  shares  in  such  manner  that  the  borrower  acquim 
the  property,  and  has  only  to  return  stocks  and  shares  of  tie 
same  description  and  quantity,  is  a  familiar  Stock  Exebaoge 
transaction,  and  metals  and  other  goods  having  the  nature  of 
fungibles  are  also  frequently  lent  on  similar  terms. 

A  transaction   occupying  an   intermediate  position    between 
a   bailment  in  the   proper    sense   of   the  word   and  a  loan  of 
fungibles,  occurs  where  a  bailor  authorizes  a  warehouseman  witl 
whom  he  stores  fungibles  to  mix  his  goods  with  others  of  the 
same  kind  and  quahty  belonging  to  other  bailors.     Such  an 
authority  has  the  effect  of   transferring  the  ownership  to  thi 
several  bailors  by  whom  respectively  such  an  authority  was  giYon 
as  tenants  in  common,  in  the  proportions  in  which  they  hM% 
contributed  to  the  total  quantity  of  the  goods,  the  warehousemaa 
beiug  authoriztnl  to  deliver  to  each  depositor  a  quantity  ptro- 
portionate  to  his  share,  without  reqmiing  the  aesent  of  the 
depositors-^ H.G.B.  419. 

e.   Special  Enles  as  to  the  bailment  of  Shares 
and  Debentures. 

254.  Under  the  Imperial  Statute  of  1896  referred  to  above — ^J 
258,  any  mercantile  trader,  who  in  the  course  of  his 
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receives  for  safe  custody,  or  by  way  of  security,  debentures  or 
sfaares  issued  to  bearer  or  paaBing  by  indorsemeutj  or  other 
negotiable  instruments  of  the  same  kind  haxang  the  nature  of 
fungiblei?^  is  bound  to  conform  to  the  following  rules : 

(1)  he  must  keep  the  instruments  belonging:  to  each  depositor 
separately  from  those  belonging  to  himself  or  to  other  depositors^ 
and  in  such  manner  that  each  depositor's  name  is  shown  on  the 
outside  of  each  separate  bundle ; 

(2)  he  must  keep  a  special  book  in  which  all  the  details 
relating  to  the  securities  belonging  to  each  depositor  are  separately 
recorded; 

(3)  he  must  give  notice  to  any  third  party  with  whom  the 
documents  are  deposited  in  his  name  that  they  are  not  his 
property  (ibid,  sa  1,  S). 

A  mercantile  trader  who  disregards  any  of  these  rules  is  in 
certain  specified  events  subject  to  criminal  punishment  (ibid.  s.  10). 

d.  Comparison  with  Sngliah  Law. 

256*  Under  German  law,  as  shown  above,  an  unrewarded 
bailee  has  to  bestow  the  amount  of  diligence  which  he  is  accus- 
tomed to  give  to  his  own  a&irs^  but  in  any  ease  he  is  liable  for 
gross  n^ligence. 

In  effect,  this  rule  corresponds  exactly  with  the  rule  of  English 
law  on  the  same  subject  (see  the  notes  to  Coggs  lu  Bernard 
1  Sm,  L.  C*  11th  ed,  p.  173,  and  see  the  observations  of  Pollock 
C.B.  in  Heal  v.  South  Devon  Railway  Company  3  H.  &  C.  337). 

The  question  whether,  for  the  purpose  of  making  the  bailee 
subject  to  a  more  stringent  liabilityj  it  is  necessary  that  a  reward 
ad  Ave  should  be  stipulated  for  in  respect  of  the  custody  of  the 
baOed  object,  or  whether  it  is  sufficient  that  the  bailment  should 
oooor  in  the  course  of  transactions  which,  taken  together,  are 
a  flouroe  of  profit  to  the  bailee  (e.  g.  whether  a  banker  who,  in 
accordance  with  the  ordinary  custom  of  bankers,  receives  securities 
or  valuables  from  a  customer  without  making  a  special  charge  is 
subject  to  the  liabilities  of  a  rewarded  bailee),  is  as  undecided  in 
German  as  it  is  in  English  law  (see  Giblin  r.  McMuUen  L.  R.  2 
P.  C.  317  j  re  United  Service  Company  L.  R.  6  Ch.  212). 
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L  Geneeal  Statement 

250-  A  PARTNERSHIP  agreemeiat  is  an  agreemeDt  by  which  two 
or  more  persons  who  are  ealled  the  partners  become  mutually 
bound  to  further  a  common  object  in  an  agreed  manner,  and 
mon?  piifticularly  to  furnish  the  agreed  contributions  — B.G.B.705. 

The  general  characteristics  of  the  several  kinds  of  partnership 
recognized  by  German  law,  their  nature  as  legal  entities,  and 
their  relations  to  the  outside  world  have  already  been  discussed— 
65  to  70 — as  also  has  the  nature  of  the  Hability  of  the  partners 
as  against  partnership  creditors^l82  sub  (2). 

The  relation  of  partners  inter  se  are  primarily  governed  by  the 
partnership  agreement,  and  the  general  legal  rules  are  only 
applicable  in  the  absence  of  special  contractual  stipulations  on 
the  points  which  they  affect.^ 

A  partnership  agreement  is  not  required  to  be  in  writing  or 
subject  to  any  other  formal  requirements  \  a  diiiiregard  of  the 
rales  as  to  registration  applicable  in  the  case  of  mercantile 
partnership— see  68  sub  (5)^does  not  prevent  the  formation  of 
sneb  a  partnership^  while,  on  the  other  hand,  compliance  with  the 
rules,  though  creating  an  estoppel  as  between  a  person  registered 
as  a  partner  and  third  parties*,  does  not  necessarily  bind  the 
partners  inter  ae. 

Illustration :  //  in  orfer  to  enable  B  to  obtain  credit  makes 
an  agreement  with  him,  that  the  formation  of  a  menantile 
partnership  between  A  and  ^  is  to  be  registered,  but  that  as 
between  A  and  B  the  business  is  to  belong  to  B  exclusively  ; 
A  in  such  a  case  is  liable  as  a  partner  as  against  third  parties^ 
but  as  between  A  and  B  there  is  no  partnership. 

The  rules  stated  below  apply  to  mercantile  partnerships  as  well 
as  to  others  except  where  the  context  shows  that  a  particular 
kind  of  partnership  is  referred  to, 

1  X%  regards  the  rnlea  oontained  in  tlie  H.O.B.  tbia  ia  expressly  provided 
\*j  H.U.B.  10^  ;  as  ropRrdi  the  rules  contained  in  the  B,G.B.  it  i«  generaJly- 

iridicni«d  bv  ihu  coiiiext. 
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2.  Partners'  Contributions 

m  absence  of  any  stipulation  t/>  the  contrary  the 
lies  apply  : 

Dntributions  of  the  several  partners  must  be  equal  in 
bey  may  consist  of  services  or  of  money,  or  other  objects ; 
f  fung-ibles  or  consumable  thing's  are  to  be  contributed  it  is 
rtiined  that  the  partners  are  intended  to  be  co-owners^  (325); 
pre  things  of  another  kind  are  to  be  contributed  the  same 
ptwumption  exists,  if  the  contribution  is  to  be  made  on  the 
bins  of  a  valuation,  which  is  not  exclusively  intended  for  the 
pur|K>se  of  fixing  the  proportions  of  the  profits— -B.G^B.  706  ; 

(2)  a  partner  cannot  he  compelled  to  make  any  contributions 
beyond  the  contribution  originally  agreed  upon,  except  where 
a  deficiency  arises  on  the  dissolution  of  the  partnerships- B.G,B. 
707,  785  ; 

(3)  the  partnership  property  includes  the  partners'  contribu- 
tions, and  all  objects  acquired  by  virtue  of  any  right  forming 
part  of  the  partnership  property ;  a  third  party  is  not  affected 
by  the  fact  that  any  claim  against  him  belongs  to  the  partner- 
ship, unless  he  is  aware  of  such  fact-^B^G.B,  706,  718^  720, 


3,   Conduct  of  Partnership  Business 

258.  The  foUowing  ndes  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary  : 

(1)  in  a  non- mercantile  partnership  no  act  can  be  done  without 
the  unanimous  assent  of  all  the  partners^ — B,G.B.  709  (I) ;  in 
a  mercantile  partnership,  any  act  not  belonging  to  the  ordinary 
conduct  of  the  partnership  busine^^  including  the  conferment 
of  a  power  of  procuration  (118),  requires  such  unanimous  assent  j 
a  partner  can  act  alone  in  respect  of  the  conferment  of  a  powi^r 
of  procuration^  if  there  is  danger  in  delay — H.G.B.  115,  116; 

(2)  in  a  mercantile  partnership  each  authorized  partner,*  other 
than  a  commandite  partner,  has  power  to  transact  the  ordinary 

*  In  the  ciuse  of  a  non-mercantile  partnerahip^  the  partnership  property 
b«lon^  to  the  partoem  as  oo owners;  a  mercatitilc  partneriJiip  can  own 
property  as  a  sf-parate  entity. 

'  If  the  agrt^ement  i»r*»vMie«  that  the  partners  must  act  tiigether,  a  pirtaer 
'  neverthele^  act  alone,  if  lher«3  Is  dang)er  in  delay — H.G.B*  IIG  (31. 
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partnersliip  basiness»  and  is  bound  to  give  liis  services  to  it — 
aO.B.  114(1); 

(3)  a  commandite  partner  has  no  power  to  transact  any  business 
far  the  partnership,  or  to  veto  any  act  intended  to  be  done  by  an 
ordinary  partner,  unless  Buch  act  is  outside  the  scope  of  the 
ordinary  business  of  the  partnership  — H.G.B*  164  ; 

(4)  where  by  the  partnership  agreement  power  to  traofiact  the 
partnership  business  is  confen-ed  on  one  partner  or  on  several 
partners  exchisively,  the  other  partner  or  partners  are  not 
authorized  to  transact  such  business  ^^— E.G. B.  710;  H,G.B, 
114  (2)  ; 

(5)  where  any  authorized  partner  requests  another  authorized 
partner  to  abstain  from  any  partictdar  transaction,  such  request 
must  be  complied  with— B.G.B.  711 ;  ILG.B,  115  (1)  ; 

(6)  where  according  to  the  partnership  ag^reement  a  majority 
of  the  partners  is  required  for  the  purpose  of  i^anctioning  any 
transaction,  each  partner  is  presumed  to  have  one  vote — B.G.B. 
709  (2) ; 

(7)  the  absence  of  authority  to  transact  the  partnership  business 
does  not  deprive  a  partner  of  the  right  to  receive  information  as 
to  the  affairs  of  the  partnership  and  to  inspect  the  books,  unless 
such  right  is  excluded  by  the  partnership  agreement ;  even 
where  the  right  is  excluded,  it  may  he  exercised  if  there  is  any 
ground  for  assuming  any  dishon^ty  in  the  conduct  of  the 
partnership  business-^B.G,B.  716;  H.G.B.  118; 

(8)  the  power  of  any  partner  to  transact  the  business  of 
a  non- mercantile  partnership  may  be  withdrawn  by  the  other 
partners  on  any  cogent  groundj  more  particularly  in  the  event 
of  any  breach  of  duty  on  the  part  of  such  partner  or  of  his 
becoming  incapable  to  properly  conduct  business ;  the  partners? 
must  be  unanimous  in  such  a  case  unless  the  partnership  agree- 
ment provides  otherwise — R.G.B.  712  (1);  the  power  of  a  partner 
to  transact  the  business  of  a  mercantile  partnership  may  on  the 
same  grounds  be  withdrawn  by  an  order  of  a  competent  court 
made  on  the  unanimous  application  of  the  other  partners — 
ILG.B.  117; 

(9)  if  a  partnership  is  dissolved  otiierwise  than  by  notice  (e,  g, 
by  the  death  or  bankruptcy  of  a  partner)  an  authorized  partner 

*  As  to  the  effect  of  Bach  restriotioD  on  third  parties  see  68» 
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■  ditit 
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may  continue  to  transact  pai-tnerehip  business  until  he  Wiomes 
(or  by  the  application  of  proper  diligence  would  have  become) 
aw«re  of  the  dissolution  of  the  partnership— B,G3.  728 ;  H.O.B. 
186. 

Rule  (3),  according  to  which  a  commandite  partner  is  not 
entitled  to  transact  any  business  for  the  partneriship,  may^  like 
Cither  rules  enumerated  under  this  head,  be  ejtcluded  by  i^ree- 
it  between  the  partners ;  a  commandite  partner  may  therefore 
be  authorized  to  transact  partnership  business  without  becoming 
a  full  partner ;  under  the  law  of  some  of  the  American  States 
which  recognize  commandite  partnership  under  the  name  of 
'special  partnership 'j  a  special  partner  who  interferes  in  the 
pariaenhip  business  thereby  becomes  liable  as  a  full  partner 
(see  New  York  Partnership  Law  1897  s.  37). 

4,    Duties  of  Paetkers  iktee  be 

260*  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary  : 

(1)  a  partner  must  in  the  performance  of  his  duties  bestow  the 
same  d^ree  of  diligence  which  he  is  accustomed  to  bestow  on 
his  own  affairs— E.G.  B.  708; 

(2)  a  partner  authorized  to  transact  partnership  business  is^  as 
-  between  himself  and  the  other  partners^  entitled  to  the  same  rights 

and  subject  to  the  same  duties  as  an  employee  under  an  agree- 
ment involving  the  transaction  of  business  for  another  (231) — 
B.G.B.  713; 

(3)  a  partner  in  a  mercantile  partnership  is  entitled  to  be 
indemniiied  in  respect  of  any  outlay  incurred  on  behalf  of  the 
partnership  which,  under  the  circumstances,  he  was  entitled 
to  consider  necessary,  with  interest  as  from  the  date  of  the 
oiatlay,  and  also  for  any  loss  suffered  in  connexion  with  the 
conduct  of  the  partnership  business — H.G.B.  110; 

(4)  a  partner  in  a  mercantile  partnership  who  fails  to  pay 
at  the  proper  time  his  contribution  to  the  partnership  capital^ 
or  any  moneys  received  for  the  partnership,  or  who  without 
authority  withdraws  any  funds  from  the  partnership,  must 
[>ay  interest  as  from  the  day  on  which  the  funds  in  question 
ought  to  have  been  paid  in  or  were  withdrawn — H,G*B.  Ill  j 

(5)  a  partner  in  a  mercantile  partnership  is  not  entitled^ 
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withoat  the  consent  of  the  other  partnera,  to  transact  forUi| 
own  account  any  business  of  the  kind  usually  transscted  If  f 
the  partnership,   or  to  become  a  full  partner   in  any  ottvl 
partnership   which   transacts  such   business ;  in  the  eTent  i  \ 
a  breach  of  this  duty  by  any  partner,  the  other  partnen  mf 
expel   him    from    the    partnership    and   may    also  claim  ii 
compensation,  or  the  transfer  of  all  rights  arising  out  of  ik 
unauthorized  transaction — H.G.B.  112, 113. 

5.   Division  o?  Peofits 

260.  The  following  rules  apply  in  the  absence  of  any  Btipal^ 

tion  to  the  contrary : 

(1)  the  accounts  of  a  non-mercantile  partnership  entered  ny^^ 
for  a  temporary  object,  must  be  made  up  and  the  profits  ii^^ 
losses  apportioned  between  the  partners  on  the  terminatioa  «^ 
the  partnership— B.G.B.  721  (1); 

(2)  the  accounts  of  any  other  partnership  must  be  made  vp, 
and  the  profits  and  losses  apportioned  between  the  partnenit 
the  end  of  each  business  year  i— B.G.B.  721  (2);  H.G.B.  120(1); 

(3)  the  profits  and  losses  of  a  non-mercantile  partnership  ue 
divided  equally  between  the  partners,  whatever  their  contribo- 
tions  to  the  capital  may  be ;  where  the  agreement  determines  the 
shares  of  the  partners  in  the  profits^  and  is  silent  as  to  the 
division  of  the  losses,  the  losses  are  divided  in  the  same  way  as 
the  profits^B.G.B.  722; 

(4)  in  a  mercantile  partnership^  not  being  a  commandite 
partnership,  each  partner  is  entitled  to  interest  on  his  contribu- 
tion to  the  partnership  capital  at  the  rate  of  four  per  cent;  if 
the  profits  are  not  sufficient  for  the  payment  of  four  per  cent,  the 
rate  of  interest  is  reduced  accoi-dingly ;  the  balance  (if  any) 
remaining  after  payment  of  interest  is  divided  between  the 
partners  in  equal  shares ;  if  there  is  a  loss  such  loss  is  shared  by 
the  partners  in  equal  shares — H.G.B.  121 ; 

(5)  the  sum  due  to  each  partner  for  interest  and  profit  is 
credited  to  him  on  capital  account,  and  the  sum  drawn  by  him 

^  In  the  case  of  a  mercantile  partnership,  the  partners  are  bound  to  eos- 
form  to  the  general  rule  requiring  mercantile  traders  to  make  up  J^J 
balance  sheets — whatever  the  provisions  of  the  partnership  agreement  in*y 
determine^H.O.B.  89. 
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daring  the  year  is  debited  to  the  eame  account;  each  partner 
may  in  each  year  draw  an  amount  equal  to  four  per  cent,  on  the 
warn  Btanding  to  his  credit  on  capital  account  at  the  beginning 
of  the  year ;  he  may  also  draw  the  amount  credited  to  him  for 
the  profit  of  the  preceding  year  if  practicable  without  obvious 
injury  to  the  partnership  business — H.G.B.  120  (%),  122.  (As 
to  the  division  of  profits  in  a  commandite  partnership  see  H,Q.B. 
167-169.) 

6,  Rules  as  to  Assignment  or  Paetneb's  Share  in  Partner- 
ship Assets 

SOI.  A  partner  cannot  validly  assign  his  share  in  the  partner- 
ship assets/  or  any  claim  against  the  other  partners  arising 
under  the  partnership  agreement;  he  may,  however,  validly 
acaign  any  of  the  following  kinds  of  claims : 

(1)  any  claim  against  the  partnership  which  arises  in  the  course 
of  the  management  of  the  partnership  husiness,  and  of  which  he 
may  demand  satisfaction  before  the  winding-up  of  the  partner- 
ship (e.  g.  a  claim  to  re*imburseroent  of  outlay) ; 

(2)  the  claim  t^  his  share  in  the  ascertained  profits ; 

(3)  the  claim  to  his  share  in  the  surplus  assets  remaining  on 
tlie  winding-up  of  the  partnership — B.G.B.  717,  719  (2). 

I  262.  The  death  of  a  partner  terminates  the  partnership  unless 
the  agreement  provides  otherwise — B,63.  727  (1).  WTiere 
tlie  rule  applies  and  a  partner's  death  occurs^  the  heirs  of  the 
deceased  partner  must  immediately  give  notice  to  the  other 
partners;  if  there  is  danger  in  delay  they  must  continue  the 
part  of  the  management  which  was  entrusted  to  the  deceased, 
until  new  arrangements  as  to  the  conduct  of  the  business  can  be 
made  by  the  surviving  partneri; ;  (see  the  corresponding  provision 
in  the  ease  of  agreements  involving  the  transaction  of  business 
for  another  (231)  rule  (9) );  the  surviving  partners  must  in  such 
a  Oiae,  pending  such  new  arrangements,  continue  their  part  of 


A  penon  owing  ft  debt  to  the  pArtaership  is  not  entitled  to  set  oif  a  ekim 
I  S|^8t  a  partner— B.O.B.  719  (2). 

x2 
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7.   Effect  op  Dbath  or  BAKKRrprcY  of  a  Partner 
a.   Efi^et  of  a  Fartaer's  Death. 
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the  management,  the  partnership  Veing  deemed   to 
existence  in  the  meantime— B.G.B.  727  (2);  H,G.B.  181, 187| 

b.   Efibct  of  a  Partner's  Bankruptcy. 

The  bankruptcy  of    a  partner  terminates   the   part2i<frElii|i' 
Where  a  partner  becomes  a  bankrupt  the  partnership  busiiieasm^ 
be  continued  until  new  arrangements  can  be  made,  and  in 
meantime  the  partnership  is  deemed  to  remain  in 
B.G.B.  728;  H.G.B.  137(2). 

e.   Continuation  of  Partnership  between  other 

If,  in  accordance  with  the  partnership  agreement,  the 
ship  isj  on  the  death  or  bankruptcy  of  a  partner,  to  be  con' 
between  the  other  partners,  the  rules   stated  below    (263) 
applicable  in  the  event  of  the  retirement  of  a  partner  are  appUi 
mulatis  mutanilu^^B.G.B.  736;  H.G.B.  138. 

d.    ContixLuation  of  Partnership  with  Heirs  of 
Deceased  Partner. 

If  under  the  partnership  agreement  the  partnership  after  tb 
death  of  a  partner  is  to  be  continued  with  his  heirs,  no  change 
occurs  except  that  the  place  of  the  deceased  partner  is  takeo  Ij 
his  heirs.  Where  the  deceased  in  any  such  case  was  a  part&tf  in 
a  mercantile  partnership,  each  of  his  heirs  may  require  to  be 
admitted  as  a  '  commandite '  partner ;  if  the  other  partners  refu« 
to  comply  with  such  request  he  may  retire  from  the  partnership 
without  previous  notice^ — ILG.B,  139. 

8.  Retieemekt  op  a  Pahtkbr 

303.  If  the  partnership  agreement  provides  that,  on  the  retire* 
ment  of  a  partner,  the  partnership  shall  continue  between  tb* 

^  In  the  case  of  the  bftnkruptcj  of  a  partner  in  a  mercanUie  parintfnlft^l 
the  same  niloa  are  applied  if  the  other  partners  decide  to  contimtf 
partnership  among  theDiselves^  though  the  agreement  bai  no  proviaioa 
that  efFetit ;  in  the  event  of  the  bankruptcy  of  one  of  two  partners  tb«  ott 
partner  may  continue  the  partnership  businesa — ^H.G»B»  141  (2),  142  i/i). 

'  The  hoir^fi  rights  in  this  reapeot  cannot  be  modified  bj  the 
agreement,  except  in  so  far  as  it  may  be  agreed  that  in  the  event  of  an  . 
becoming  a  commandite  partner,  his  share  in  the  profits  is  to  be  reda 
H.O.B.  139  (5). 
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other  partncTS,  a  retiring  partner  if,  in  the  absence  of  any 
stipulation  to  the  contrary,  entitled  to  tlie  following  rights  and 
subject  to  the  fallowing  liabilities : 

(1)  hifl  share  in  the  partnership  aasete  becomes  vested  in  the 
otber  partnefB ; 

(2)  he  i»  entitled : 

(a)  Uy  the  return  of  all  objects  lent  by  him  to  the  partnership; 

(//)  to  the  payment  of  &ueh  sum  as  would  have  been  payable 
to  him  if  the  partnership  had  been  wound  up  on  his  retirement ; 

(r)  to  be  released  from  his  liability  for  matured  partnership 
debt£,  and  to  be  indemnified  and  secured  in  respect  of  his  liability 
for  debts  which  may  mature  after  his  retirement ; 

(3)  if  the  partnership  assete^  at  the  time  of  his  retirementi 
are  insufficient  for  the  payment  of  all  the  partnership  debts  and 
the  repayment  of  the  partners^  contributions^  he  must  pay  his 
share  of  the  deficiency ; 

(4)  he  is  entitled  to  his  share  of  the  profit,  and  bound  to  bear 
his  share  in  the  loss  arising  from  any  transactions  not  finally 
closed  at  the  time  of  his  retirement^  but  cannot  interfere  in  the 
management  of  such  transactions;  he  is^  however^  entitled  at 
the  end  of  each  year  to  receive  an  account  of  the  transactions 
closed  during  the  year,  and  the  payment  of  his  share  in  the 
profit  on  such  transactions,  as  well  as  a  report  on  those  which  are 
stUl  pending— B.G.B.  736,  738-740;  H.G.B,  138.^ 

9.  Removal  of  a  Partner 

264*  The  removal  of  a  partner  in  a  mercantile  partnership  may 
be  brought  about  in  one  of  the  following  ways : 

(1)  in  any  event  in  which  the  dissolution  of  the  partnership  may 

be  ordered  by  the  Court  on  the  ground  of  the  misconduct  of  any 

partner  or  some  other  similar  ground — see  68  sub  (7) — ^the  Court 

may,  at  the  request  of  the  other  partners,  instead  of  directing 

such   dissolution,  order  the  removal  of  such   partner  from  the 

partnership.     In  such  a  case  the  same  rules  are  applied  as  in  the 

event  of  the  continuance  of  a  partnership  after  the  retirement  of 

'  The  results  &re  uiAJcgoiu«  if  a  mercAniile  partoership  agreement  providea 
that  on  the  death,  retirement,  or  bankniptcj  of  one  of  two  partners,  tlie  other 
la  to  take  over  the  partnership  bnaineaa,  or  If  one  of  two  partners  elects  to 
take  over  the  businesa  on  the  bankruptcy  of  the  othefi  in  a  oaae  where  the 
agraamAnt  ia  ailent  on  the  subject — H.G,B.  142. 
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a  partner  (263)^  the  date  of  the  institution  of  the  judicial  pro- 
ceedings being  deemed  the  date  of  the  retirement — H.O.B.  140; 
(2)  in  the  event  of  a  judgpnent  creditor  of  one  of  the  partners 
giving  notice  to  dissolve  the  partnership^  in  accordance  with  the 
provisions  enabling  him  to  do  so  in  certain  specified  events, 
the  other  partners  may  declare  that  they  will  continue  the 
partnership  among  themselves ;  the  same  rules  are  then  applied 
as  if  the  partner  whose  creditor  gave  the  notice  had  retired 
from  the  partnership  at  the  end  of  the  business  year  during 
which  the  notice  was  given^  and  the  partnership  had  been 
continued  by  the  other  partners — H.G.B.  141  (1).^ 

^  If  a  partner  is  removed,  and  only  one  partner  remainsi  such  oilier 
partner  may  take  over  the  partnership  business ;  where  the  removal  it 
ordered  by  the  Court,  this  can  only  be  done,  in  so  far  as  the  order  contains 
a  direction  to  that  effect— H.G.B.  142. 


CHAPTER  V:  ALEATORY  AGREEMENTS 


1.  General  Statement 

S80.  The  expression  '  aleatory  agreement  *  is  used  to  dej^tgnate 
an  agreement  in  the  performance  of  which  chance  is  intended  to 
pUy  an  ee^eotial^  though  not  neceBsarily  the  only^  part.  The 
eircuniBtaace  that  chance^  as  a  matter  of  faet^  afiecte  the  revolt 
of  an  agreement,  does  not  give  an  aleatory  character  to  a  trans- 
action*  A  betting  tnuisaction  is  not  necesearily  of  an  aleatory 
eharmcter.  more  especially  if  the  bet  refers  to  an  existing  fact,  as 
to  which  each  party  backs  his  own  opinion.  Under  Roman  law 
a  betting  agreement  was  therefore  deemed  legitimate  and 
enforceable  by  action  (see  Dig.  19,  5, 17  §  5),  while  gaming  trans- 
actions were,  as  a  general  rule,  deemed  void.  This  distinction 
was  maintained  in  the  German  common  law^and  also  to  a  limited 
extent  in  the  Prussian  Code  (see  A.L.R.  I,  11  §579).  Under 
English  law  the  prohibition  of  gaming  as  well  as  of  wagering 
transactions  was  introduced  by  statute;  both  kinds  of  trans- 
actions were  valid  at  common  law  and  no  distinction  was  drawn 
between  them. 

The  new  German  law  abolishes  the  distinction  between  gaming 
and  wagering  agreements,  and  declares  that  no  obligation  can 
be  created  by  gaming  or  betting,  but  that  nothing  actually 
handed  over  to  the  winner  can  be  recovered  on  the  ground  of 
the  payment  having  been  made  without  just  cause.  Special 
rules  apply  to  insurance  agreements  and  annuity  agreements  and 
to  time  bargains  in  stocks  and  produce — see  266-270. 

A  promise  made  to  the  winner  of  a  bet,  to  pay  its  amount  to 
a  third  party  is  invalid,  but  the  holder  of  a  bill  of  exchange  or 
promissory  note  issued  to  another  in  satisfaction  of  a  g^ning  or 
wagering  debt,  has  all  the  rights  of  a  holder  in  due  course,  not- 
withstanding the  fact  that  he  is  aware  of  the  nature  of  the 
consideration  for  which  the  bill  wbb  issued — R,0,H.  voh  10 
p.  387. 

Agreements  between  the  issuers  and  takers  of  lottery  tickets 
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are  validj  if  the  lottery  is  sanctioned  by  the  govenmient  d  t 
State  in  which  it  is  carried  out — B.G.B-  763* 

Under  English  law  the  amount  of  a  gaming^  or  wagern^l 
cannot  be  recovered  after  payment  owing  to  the  operation  of  I 
rulcj  'in  pari  delicto  potior  est  conditio  defendentis/    ill 
negotiable  instruments  issued  in  payment  of  a  wagcriDg  iM, ' 
a  distinction  is  drawn  between  wagers  treated  as  *  illegal'  hv 
virtue  of  5  &  6  Will,  IV  c,  41,  and  wagers  which  are  merej 
void  under  8  &  9  Viet.  c.  109,     The  holder  of  a  ne^ji  tuLk 
instrument  issued  in  payment  of  a  wager  of  the  former  kindW 
no  claim  unless  he  can  prove  that  he  gave  value  and  was  igDoa^« 
of  the  nature  of  the  consideration  for  which  the  bill  was  iflBflL 
The  holder  of  an  instrument  of  the  latter  kind  is  presumed  t» 
have  given  value,  and  the  fact  that  he  knew  the  bill  to  hut 
been  issued  in  payment  of  a  wager  does  not  affect  his  right- 
Bill  of  Exchange  Act  1882  s.  30;  Fitch  v,  Jones  5  E.  &  B.  24a. 
Lotteries  are  prohibited  by  statute. 

2.  Iksurancb  Ag&esvskts 

a.  OeneraUyt 

206.  An  insurance  agreement  is  an  agreement  by  which  tEi 
insurer,  in  consideration  of  a  single  payment  or  a  series  fi£. 
periodical  payments,  undertakes  the  payment  of  a  fixed 
the  happening  of  an  event  as  to  which  it  depends  on 
cither  whether  or  when  it  will  happen.  In  no  known  system  df 
law  ig  an  insurance  agreement  considered  invalid  by  reason  of  iti 
aleatory  character  if  the  insured  has  a  so-called  '  iosumUr 
interest '  which  requires  protection  against  the  event  to  whicfc 
the  insurance  relates;  in  other  wotAb,  if  the  intention  of  tbe 
agreement  is  to  reduce  a  loss  which  the  insured  expects  to  ttiBlf 
in  the  event  against  which  he  insures  himself*^ 


b.  PrGsent  state  of  German  Insuranoe  I*aw. 

287.  In  Germany  the  law  as  to  any  kind  of  insurance  other  t 
marine  insurance,  in  so  far  as  it  concerns  the  relations  bet^ 
insurer  and  insured,  k  at  the  present  moment  still  governed 

*  The  faot  that  the  insured  must  hare  an  insorable  interest,  do 
nec<»Bmiril7  mean  that  the  agree m(:»nt  must  be  an  agroement  *■  of  inde 
— as  is  the  case  with  aoinc  kinds  of  insurance  agreements.     In  the 
life  iijtiuranca  the  innured  sum  may  be  entirely  otit  of  proportitui  to  i 
pecuniary  loss  oaused  by  thia  termination  of  the  insured  life* 
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State  law.*  The  rales  of  public  law  as  to  the  conduct  of 
inmirance  business  an?  governed  by  the  Private  Insurance  Act 
of  1901 — set*  52,  58,  63 — under  which  all  insurance  business  is 
subject  to  government  permission  and  governTncnt  control^  and 
by  virtue  of  which  the  business  of  life  insurance  and  insurance 
against  accidents,  employers'  liability,  fire  and  hail^  cannot 
lawfully  be  carrit*d  on  in  Germany  by  any  person  or  association  of 
persons  not  incorporated  as  a  share  company  or  constituted  as 
a  mutual  society  in  the  prescribed  mannen 


a  German  Bules  as  to  Marine  Insurance. 

ad8.  The  rules  of  privat43  law  as  to  marine  insurance  con- 
tained in  ll.G.B.  778-905  are  too  complicated  to  be  stated  or 
even  summarized  in  this  treatise,  but  the  following  statement 
dtrals  with  some  of  the  more  important  matters  : 

(1)  any  interest  in  the  safety  of  a  ship  or  of  a  ship's  cargo 
&om  the  perils  of  maritime  navigation  which  can  be  estimated 
in  money  (excluding  the  claims  of  the  master  or  crew  for  pay 
or  waging)  can  be  the  subject  of  marine  insurance — H^G.B. 
778-780 ; 

(2)  a  marine  insurance  agreement  may  be  made  for  the 
benefit  of  a  third  party,  who  may  be  either  named  or  unnamed 
(insorance  for  *  whom  it  may  concern  ') ;  the  person  who  insures, 
whether  insuring  for  his  own  account  or  for  the  account  of 
a  third  party,  is  called  Hhe insurance  taker ^  {Ver»lclterunf;inehmcf)^ 
while  a  third  party  for  whose  account  an  insurance  is  taken  is 
called  '  the  insured '  {der  rersicherfej—n.G.B,  781-783  ^ 

(3)  a  marine  insurance  agreement  is  not  required  to  be  in 
writing  or  in  any  particular  form,  but  the  insurer  is  compelled 
at  the  request  of  the  insurance  taker  to  hand  him  a  written 
statement  called  a  policy  (Police)  setting  fortli  the  terms  of  the 
agreement— H.G.B.  784; 

(4)  a  marine  insurance  agreement  is  not  void  on  the  ground 
that  at  the  time  of  its  formation  the  possibility  of  loss  was 
already  excluded,  or  that  the  loss  agtiinst  which  the  insurance 
was  intended  to  provide  had  already  happened,  unless  such  fact 
WBS  known  to  both  parties  at  the  time  of  the  formation  of  the 
agreement ;  if  one  of  the  parties  was  aware  of  the  fact,  the 
agreement  is  not  binding  on  the  party  to  whom  it  was  unknown  ; 
thus,  if  the  insiu-ed  was  aware  of  the  loss,  the  insurer  is  entitled 

^  The  draft  of  an  Imperial  SUtute  on  th«  Bubjeot  ia  noiw  (May,  1906) 
before  the  Hc<ich«tag* 

^  InsuTance  by  an  independent  party  for  account  of  a  third  parij  must  b% 
diatinsuiahed  from  inaurance  bj  means  of  an  agent.  In  the  former  case  th^ 
insYired  ia  not  a  patij  to  the  agreement ;  aee  H.G.B.  7$a» 
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to  tlie  premium,  notwithBtanding  the  fact  that  he  is  not  1 
by  the  agreement — H.G.B*  785  ; 

(5)  a  marine  insurance  ag^reement  is  inoperative  in  so 
the  amount  of  the  insurance  exceeds  the  value  of  iJie  ' 
object;   the   parties   may   ag^ree   beforehand   as    to  the 
insurance  value  of  the  insured  object,  in  which  case  the  poli<j 
called  a  '  vahied  policy '  {iaxirfe  Police),  but  even  in  such  &  i 
the  insurer  may  obtain  an  order  reducing  the  amount  of 
valuation  if  he  can  prove  that  it  is  excessive — H*G.B.  786,  T 
793^; 

(6)  an  insurance  agreement  does  not  bind  the  insurer,  if  tk  I 
insurance   taker   fails    to  disclose,  or  makes  a  false    GtAU-moA  | 
as  to,  any  material  fat't,  unless  the  undisclosed  fact  was  knowQ  tiD 
the  insurer  at  the  time  of  the  formation  of  the  agreement - 
H.aB.  806^; 

(7)  if  the  venture  in  respect  of  which  the  insurance  was  eSceM 
is  totally  or  partially  abandoned,  or  if  the  insured  object  or  pwt 
thereof  does  not  become  exposed  to  the  risk  covered  by  ibe 
insurance,  or  if  part  of  the  insurance  becomes  inoperative  bf| 
reason  of  over- insurance  effected  in  good  faith,  the  insured  1 
entitled  to  the  return  of  the  premiums,  or  of  a  proportionate  \ 
thereof,  subject  to  a  deduction  called  *  Ristomogebiihr '  *- 
H.G.B.  894  (1),  895-897.S 


'  Those  proTisioBB  secure  th«  ch&racter  of  a  tnitritie  policy  a*  aa  S 
ment  of  indemnity  * ;   as  to  the  apportionment  of  claims  betwewt 
insurers^  and  &s  to  the  effect  of  aeveral  iiiBurances  taken  out  MiooeHntely,  < 
H.O.B.  787-791 ;   as  to  the  assessment  of  the  proper  insurance  vaim 
H.G.B.  7^4-808. 

*  The  knowledge  of  an  ag^nt  is  deemed  the  primal  pars  knowledge  (a  ^ 
ca^es.  In  the  CAse  of  an  agri^^ment  for  account  of  a  third  party  ibe  kut/w* 
ledge  of  such  third  party  or  of  on  intermediary  is  deemed  to  be  the  katf»* 
ledge  of  the  Inauranco  taker,  unless  the  tindiaclosed  fact  became  koewa  ^ 
the  party  concerned  at  such  a  late  stage^  that  be  could  not^  wit  hoot  fuis^ 
unusuaf  moans  of  communication,  have  informed  the  insuran(M5  tali«f ;  iftb* 
concealment  concerns  only  a  part  of  the  insured  objecist  tbe  agrMinisi 
operates  aa  regards  the  other  parts.  The  full  premium  is  fiayabla  la  tff 
event — H*G.B.  807^11.  Cottoealment  of  a  fact  known  to  an  ajiat  « 
intermediary  is  material  only  in  so  far  aa  the  agent  or  int^rmcdbf?  vw 
concerned  in  the  particular  transaction ;  in  this  respect  GfrmaQ  taw  la 
Bubatantially  the  same  as  English  law — aee  Blackburn  v.  Vigors  12  luCSSl^ 
Blackburn  i?.  Haalam  21  (J.  B.  D.  14-4  ;  Wilson  v.  Salamander  IiisDia&e»  ~ 
88L/T.  m 

*  As  to  the  amount  of  the  •  Ristornogebilhr  *  see  HaG.B«  894  (2\ 

*  Detailed  rales  as  to  the  payment  of  the  premiums  and  the  dutlt^ 
insurance  taker  and  insured  as  to  giving  information  as  to  the  namx  of 
■hip  in  which  the  insured  goods  are  shipped,  and  as  to  any  mishap  %»^ 
salvage,  tLe^  are  contained  in  H.G.B.  812^19  ;  as  to  the  nature  anddumtii^- 
tli«  riaks  against  which  the  insurance  is  available  (including  ih»  proviaic 
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3,  AirauiTY  Agreements 

10 »    Ad  agreement  to  pay  money,  or  to  do  any  other  acts 

Fthe  benefit  of  aDother  at  regular  intervals  during  an  indefinite 

riod  of  time,  is  called  '  Leibrentenvertrag  \     For  the  sake  of 

ity  this  expression  is  here  translated  '  annuity  agreement ' ; 

ugh  according  to  English  usage  the  term  'annuity'  is  only 

lied  to  periodical  payments  of  money. 

Ln  annuity  agreementj  in  the  absence  of  a  conflicting  statutory 
DD tract ual  provision  applicable  in  the  particular  case^  must  be 
le  in  writing — B.G.B.  761,  and  is  subject  to  the  following 
[niles : 

(1)  the  annuity  must  be  paid  during  the  life  of  the  annuitant ; 

(2)  the  stipulated  amount  is  the  amount  payable  in  each  year ; 
'3)  each  instalment  must  be  paid  in   advance;    money  pay- 
its  must    be    paid    by  quarterly    instalments ;    where    the 

muity  agreement  stipulates  for  acts  other  than  the  payment  of 

aey,  the  instalments  are  determined  by  the  nature  and  object 

"be  acts  ; 

(4)  the  whole  of  an  instalment  belongs  to  the  annuitant  if  he  was 

alive  at  the  beginning  of  the  period  for  which  it  was  paid  ;  (under 

li  law  the  same  iiile  is  applied  in  a  ease  in  which  the 

V  is  payable  in  advance — Trevalion  v,  Anderton  66  L.J,; 

aB.  230;  on  appeal,  ibid,  489)— B.G.B,  759,  760,  76L 


4.  Time  Bargains  in  Stocks  and  Produce 

270.  Where  a  time  bargain  in  stocks  and  produce  is  made 
with  the  intention  on  both  sides  that  no  delivery  shall  take  place, 
but  that  the  difference  between  the  agreed  sale  price  and  the 
market  price  at  the  time  fixed  for  performance  shall  be  paid  by 
the  vendor  to  the  buyer  in  the  event  of  the  market  price  being 
higher  than  the  sale  price  and  vice  versa,  the  transaction  is 
dearly  a  wagering  transaction,  and  it  is  void  as  such  both  under 
Eng'lish  and  under  German  law.  If,  however,  it  is  the  intention 
of  one  of  the  parties  that  the  agreement  shall  be  carried  out 
literally,  while  the  other  party  intends  to  turn  it  into  a  bargain 

to  pariietilttT  aTeraget  contributions  to  general  averagOf  time  policies,  &c.}  in 
H^G.B*  820-858  ;  as  to  the  circumhtances,  under  which  compenaation  for  a 
total  loM  haa  to  be  paid  and  the  eveota  in  which  a  declaration  of  abandon- 
ment may  be  made,  and  as  to  the  method  of  asse^i^ing  the  damagea  in  H«0,B, 
854-881 ;  as  to  the  mode  of  payment  of  the  compensation  in  H.O.B.  882- 
^^08  \  aa  to  the  effect  of  the  insolyency  of  the  insurer  in  H.G.B*  893  ;  as  to 
tlie  effect  of  the  alienation  of  the  insured  object  during  the  continuance  of 
inaorance    in    H.G.B.   89^  900 ;    and    as    to   pre^ription    in  H.G.B* 
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for  the  payment  of  the  difference  between  the  market  price  ani 
the  sale  price,  the  bargain  is  enforceable  under  English  Iiw, 
whether  such  intention  was  known  to  the  first-mentioned  party  or 
otherwise  (Thacker  v.  Hardy  4  Q.  B.  D.  685 ;  Forget  v.  Ost^nj 
(1895)  A.  C.  318).  Under  German  law— B.G.B.  764— on  tk 
other  hand^  a  time  bargain  in  stocks  or  produce  entered  npoi 
by  one  of  the  parties  thereto^  with  the  intention  that  it  shcKiH 
ultimately  result  in  the  mere  payment  of  a  difference,  is  Yoid  i 
the  other  party  is  aware,  or  by  the  exercise  of  proper  diligenee 
would  have  become  aware,  of  such  intention,  unless  it  conM 
within  the  exception  created  by  s.  69  of  the  Bourse  Law  of  1896i 
Under  the  above-quoted  section  the  validity  of  a  time  baigim 
entered  upon  in  accordance  with  the  rules  of  any  of  the  pobfie 
exchanges  cannot  be  questioned  by  a  party  thereto  who  is  legii- 
■  *      ■     ~  ~     "        ^     the 


tered  in  the  Bourse  Register  for  the  branch  of  business  to 
the  particular  bargain  belongs.  Transactions  between  registacl 
speculators  are  therefore  valid,  notwithstanding  the  fact  tbt 
there  was  no  intention  of  actual  delivery  on  either  side.  If  ow 
of  the  parties  is  not  registered  while  the  other  is  r^^tered,  tke 
unregistered  party  can  claim  his  profit  if  he  wins,  without  hxmg 
to  pay  his  loss  if  he  loses.  The  law  on  the  subject  will  probtUj 
be  amended  within  a  short  time. 


CHAPTER  VI :   AGREEMENTS  OF  SURETYSHIP 

1,   Geneual  Statement 

An  agreement  of  suretyship  or  guarantee  (BurgMchaft) 

n  agreement  'by  whict  the  surety  (Surge)  binds 

rtKlitor  of  a  third  party  to  answer  for  the  perform - 

lee  of  the  obligation  of  such  third  party*.     It  may  refer  to 

ftitui^  or  continent  obligation  as  well  aB  to  a  present  uncon- 

\.lional  obligation — B.G.B.  765. 

A  pefion  who  requests  another  to  give  credit  to  a  third  party 

liable  as  surety  for  such  third  party  to  the  extent  of  the  credit 

wen  in  accordance  with  such  request;  this  form  of  suretyships 

hich  is  called  Credilai^trag  [mandalum  crediti)  is  distinguishable 

some  ways  from  an  ordinary  guarantee  j  an  ordinary  guarantee 

invalid  unless  the  surety  has  bound  himself  in  writings  or, 

-nng  a  mercantile  trader  in  the  full  sense  of  the  word  (36), 

4S  given  the  guarantee  in  the  course  of  a  transaction  which 

ti  his  side  is  a  mercantile  transaction  ^ ;  an  instruction  to  give 

reditu  on  the  other  hand,  imposes  the  liability  of  a  surety  on  the 

<39on  giving  the  instruction,  though  it  was  not  given  in  writing  ^ 

-fi.O.B,  76d,  778;  H.G.B^  350/351. 

^  If  the  surety  s&itafies  the  obligation  incurred  hj  an  iDformal  agreemeniy 
•6  •groement  is  tre&ted  as  valid,  with  the  reiull  that  the  iurcty  cannot 
490V*r  9Uoh  payment  asan  Mndebitym*  (296),  as  he  might  have  done,  if  the 
:TOtineiii  had  been  Inraiid  for  all  purposes — B.Q3.  760. 

*  An  instruction  to  give  credit  in  the  aboTt^ mentioned  manner  differs  In 

*  eJfect«  from  a  mere  undertaking  to  pay  for  work  done  for  another  or  for 
<m1s  supplied  to  another^  b«cauBe  such  an  undertaking  is  binding,  eren  if 
'i9  person  for  whom  the  work  is  done,  or  to  whom  the  goods  are  supplied, 

•es  not  become  liable  a^  principiU  debtor.  Undertakings  of  the  latter  kind 
e,  under  English  law,  diatinguished  from  guarantees*  and  do  not  therefore 
Hie  within  s.  4  of  the  Statute  of  Frauds  (see  Lakeman  v.  Mountstephen 
R  7  H.  L.  17),  but  an  Lnt^truction  to  give  credit  to  another  on  the  under- 
4lidtng  that  the  person  to  whom  credit  is  to  be  given  is  to  be  the  prineipal 
ibtor,  and  the  person  who  gtves  the  instruction  is  to  be  liable  as  forety, 
ould  under  English  law  come  under  the  rules  relating  to  guarantees,  and 
"^uid  therefore  be  required  to  be  in  writing. 
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2.  Extent  op  Surety's  Liability 

272.  The  surety  is  liable  to  the  same  extent  as  the  prine^ 
debtor,  even  in  so  far  as  the  liability  of  the  latter  is  increased  If 
reason  of  his  default  or  mora  (252) ;  the  surety  is  not,  howeia^ 
liable  in  respect  of  such  changes  in  the  principal  debtor's  Iiabi% 
as  are  brought  about  by  any  act-in-the-law  done  by  the  princ^d 
debtor  after  the  date  of  the  guarantee — B.O.B.  767  (1). 

Illustration :  If  the  surety  guarantees  that  the  principal  iiAu 
will  return  a  picture  lent  to  him,  and  the  picture  is  destroyed  bjrin 
without  any  default  on  the  part  of  the  principal  debtor,  the  soRtf 
is  not  liable  if  the  principal  debtor  is  not  in  mora  solvendi  as  to  tb 
return  of  the  picture.  If  he  is  in  mora  solvendi^  and  conseqixidf 
liable  for  accidental  loss,  the  surety  is  equally  liable.  VOi^ 
time  for  the  return  of  the  picture  was  extended  after  the  dite 
of  the  guarantee  by  agreement  between  the  principal  debtor  yl 
the  creditor,  and  the  picture  was  destroyed  during  such  eztaiU 
period,  the  surety  is  not  in  any  event  liable  for  the  loss. 

A  surety  is  liable  for  the  costs  of  enforcing  the  goaruteed 
claim  against  the  principal  debtor — B.G.B.  767  (2). 

The  rules  stated  above  are,  of  course,  applicable  in  so  furonlj 
as  the  surety  has  not  limited  his  liability  to  an  aliquot  part  of  (he 
guaranteed  debt,  or  to  a  fixed  maximum  amount.  They  are  also 
modified  in  the  event  of  a  continuous  guarantee  being  given  to 
secure  a  fixed  maximum  amount  of  indebtedness. 

8.  Defences  open  to  StJitETT 

278.  The  surety  may  avail  himself  of  any  defences  and  rights 
of  avoidance  and  of  set-ofE  to  which  the  principal  debtor  is  en- 
titled as  between  himself  and  the  creditor  ^ — B.G.B.  768, 770. 

In  a  case  not  coming  under  the  exceptional  rules  stated  bdow, 
a  surety  may  also  avail  himself  of  the  benefieiunt  exeunwiM 
{Einrede  der  Vorausklage),  by  virtue  of  which  he  may  require 
the  creditor  to  prove  that  he  has  obtained  a  judgment  against 
the  principal  debtor,  and  that  his  attempt  to  enforce  such  judg- 
ment was  unsuccessful — B.G.B.  771. 

^  He  may  avail  himself  of  a  defence  to  which  the  principal  debtor  «•* 
originally  entitled  but  which  was  waived  by  him.  If  the  principal  (W"*^ 
is  dead,  the  surety  is  not  entitled  to  derive  any  advantage  from,  the  £Mt  t^ 
his  heirs  are  liable  to  a  limited  extent  only  (6dd)-~B.Q.B.  76a 
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The  ien^eium  ewcuHWHu^  a  stmHval  from  Roman  law^  which 
never  penetrated  into  English  law,  is  excluded  in  any  of  the 
'faHowing  evente : 

(1)  if  the  surety  is  a  mercsantiJe  trader  in  the  full  sense  of  the 
word  (36)  and  the  guarantee  was  a  mercantile  transaction  on  his 
part^H.aB.  349,  351 ; 

(2)  it  the  surety  has  expressly  waived  the  heueficium  emuMonii, 
or  agreed  to  be  liable  as  ^  principal  debtor  *  (SelMgcAuldner) — 
B.G.B.  773(1),  Nr.  1; 

(3)  if  the  difficulty  of  taking  judicial  proceedings  against  the 
princi[>al  debtor  is  materially  increased  !>y  the  fact  that,  since  the 
date  of  the  guarantee,  he  has  removed  his  domicile^  his  business 
establishment^  or  his  place  of  residence — ^B.G.B,  773  (1),  Nr.  2  ; 

(4)  if  bankruptcy  proceedings  have  been  instituted  against 
the  principal  debtor,  or  if  it  may  be  assumed  from  the  circum- 
•tuices  that  the  enforcement  of  a  judgment  against  him  would 
not  fCBult  in  the  discharge  of  the  guaranteed  debt,  it  being  at  the 
lune  time  impossible  to  obtain  satisfaction  by  the  sale  of  any 
movable  thing  pledged  to  the  creditor  or  subject  to  his  right  of 
Ueq— B.G.B.  773  (1),  Nrs.  3  and  4,  773(2). 


4.  Remedies  of  Surity  against  Prikcipal  Debtor 
a.  Bight  to  obtain  Baleaae  firom  Guara&tee. 


■  374*  A  person  who  becomes  a  surety  at  the  principal  debtor's 
m  request,  or  who  has  volunteered  his  suretyship  under  eircum- 
stancea  which,  under  the  rales  as  to  voluntary  sen'ices  (301), 
place  him  in  the  position  of  a  mandatary  (232),  may  require  the 
principal  debtor  to  procure  his  release  from  the  suretyship  in  any 
of  the  following  events  : 

(1)  if  a  material  deterioration  of  the  principal  debtor's  financial 

■  position  has  taken  place ; 
(2)  if  the  difficulty  of  taking  judicial  proceedings  against  the 
principal  debtor  has  been  materially  increased  after  the  date  of 
iiie  guarantee  by  a  change,  of  his  domicile^  place  of  business, 
or  reeidence; 

(3)  if  the  principal  debtor  is  in  mora  nolvendi  (152)  in  respect 
of  the  obligation  guaranteed  by  the  surety ; 
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(4)  if  the  creditor  lias  obtained  a  final  judgement  again 
surety  for  the  performance  of  the  guaranteed  obligation. 

Where  the  principal  debtor's  obligation  has  not  as  yet  i 
the  principal  debtor  may,  instead  of  procuring^  the  relea«,  j 
security  (87)— B.G.B.  775. 

b.   Surety's  Bight  of  Subrogation. 

In  80  far  as  the  surety  satisfies  the  creditor,  the  claim 
the  principal  debtor,  with  all  securities  held  by  the  credik 
respect  thereof,  becomes  vested  in  the  surety,  ip^o /ado. 
surety  is  not  entitled  to  use  any  right  so  becoming  vested  ia  I 
to  the  creditor's  detriment— B.aB.  401,  774  (1). 

Illustration  :  The  creditor's  claim  is  for  £300,  of  which  i 
are  guaranteed ;  he  also  has  a  right  of  pledge  on  goods  beloi 
to  the  principal  debtor*  The  surety  pays  the  £200,  and  tbeifr' 
fore  the  debt,  to  the  extent  of  £200,  becomes  vested  in  him,afld 
he  also  becomes  entitled  to  a  right  of  pledge  over  the  goodfl,  l^ 
way  of  security  for  his  claim  for  £200.  As  he  must  not  use  hii 
rights  to  the  creditor's  detriment,  he  must  allow  the  creditor  U 
occupy  the  position  which  he  would  have  occupied  if  the  principil 
debtor  had  paid  off  the  £200.  As  this  would  not  be  the  case  if  be 
claimed  to  rank  pari  pas^u^  with  the  creditor  in  respect  of  his  rigbt 
of  pledge,  his  charge  for  £200  is  postponed  to  the  creditor!  | 
right  of  pledge  for  the  remaining  £100, 

5.  Remedies  of  Surety  against  Co-sitretibs 

276-  All  persons  who  guarantee  the  performance  of  the 
obligation    are    deemed   co-sureties   {MMurgen)    whether  any  I 
privity  exists  between  them  or  not ;    the  co-sureties  Me  IkUti 
as  joint  debtors  (182)— B.G.B.  769, 

The  mutual  rights  of  co-sureties  are  regulated  by  the 
rules  relating  to  the  mutual  rights  of  joint  debtors — 182  sublfl^ 
— B^G.B.  774  (2) ;  they  are  less  favourable  to  a  oo-«arety  wto 
pays  off  the  guaranteed  debt  than  the  corresponding  niltf  rfj 
English  law.^ 

^  Under  German  law  a  co-surety  cannot  proceed  against  th«  oikir  e^  . 
eureiiea  before  he  hm  satiiifi&d  the  debt  ;  under  EngUsL  law  he  «aii  i 
hiB  claim  for  contribution  as  soon  as  the  creditor  has  obtain«*d  jtidf 
a^ainjit  him.  Under  German  law  a  creditor  cannot  in  tho  flrat  ta 
claim  more  from  any  Individual  co-surety  than  hia  &hare  of  the  ctintrib 
hut  if  he  cannot  obtain  payment  in  full  from  any  partiotilar  co^nretyi  1 
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6.    DtSCHARGfi   OF    SimXTY 

^  Wliero  the  Guarantee  ia  given  for  a  Definite  Timei 

270.  A  surety  who  is  entitled  to  the  den^cium  ewcnuiimii 
(278)  becomes  discharged,  unless  the  creditor  immediately  on  the 
termination  of  the  period  for  which  tlie  guarantee  is  given,  takes 
proceedings  against  the  principal  debtor,  and  immediately  on  the 
term inat  ton  of  such  proceedings,  informs  the  surety  that  he  will 
inert  his  rights  against  him. 

A  surety  who  is  not  entitled  to  the  beneficium  excusiionU  is 
discharged  on  the  termination  of  the  period  for  which  the 
guarantee  is  given,  unless  the  creditor  immediately  on  the 
expiration  informs  him,  that  be  will  assert  his  rights  against 
him— B.G.B.  777  (1). 

b.   Bischarge  brought  about  by  Creditor's  default. 

If  the  creditor  abandons  a  right  of  priority i  or  a  charge, 
or  a  right  of  pledge,  or  a  right  against  a  co-surety  serving 
as  collateral  security  for  the  guaranteed  debt,  the  surety  is  die* 
charged  to  the  extent  of  the  benefit  which  he  would  have  derived 
from  the  abandoned  right,  if  it  liad  not  been  abandoned^ — 
B,G,B,  776. 

c.   Discharge  by  Kotice  or  Beath. 

The  rule  of  English  law  under  which  a  continuing  guarantee 
entered  upon  for  an  indefinite  time  may,  as  to  future  trans- 
aotionfl,  be  terminated  at  any  timcj  unless  the  contrary  is  ex- 
preraly  stipulated  (re  Grace  (1902)  1  Ch,  733),  though  not  expressly 
laid  down  bj  any  definite  rulcj  would  probably  be  upheld  under 


elAim  A  share  of  the  deficiency  from  each  of  the  other  co-sureties ;  under 
Engliah  law  the  full  atnount  of  the  contribution  may  be  etaimed  from  each 
oo-Biiretjf  provided  that  the  claimant  does  not  ultimately  retain  more  than 
the  amount  due  to  him— s«e  Merc,  Law  Am.  Act  1352  ».  5 ;  Wolmershaosen  v. 
GuUlck  (1893)  2  Ch.  5U  ;  in  re  Parker  (1894)  8  Ch.  400. 

*  Under  English  law  any  changf^  in  the  relations  betweeti  the  er«ditorand 
th«  principal  debtor  brought  about  after  the  date  of  the  guarantee  has  tho 
ai&el  of  discharging  the  surety ;  under  German  Iaw  tlie  surety's  liability 
cumot  bo  increased  by  reason  of  any  auch  change  (87S)|  but  the  chaog«  in 
ilMlf  does  not  discharge  the  surety. 
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German  law,  subject  to  certain  safeguards  as  to  the  perio 
notice  &e. 

The  surety's  death  does  not,  under  German  law,  put  an  esa 
the  guarantee ;  in  the  case  of  an  instruction  to  give  credit  (i 
the  rules  as  to  the  effect  of  death  on  agreements  involviiig 
transaction  of  business  for  others  (231)  are  applied.  (As  to  i 
rules  of  English  law  on  this  subject  see  Coulthart  v.  Clements 
5  a  B.  D.  42 ;  re  Silvester  (1895)  1  Ch.  573.) 


CHAPTER  VII:     ABSTRACT   AGREEMENTS 


I 


2.  ABSTR^iCT  Promises  ajo)  Acknowledgment 
OF  Liability 


1.  General  Statement 

277.  An  agreement  by  which  one  of  the  parties  incars  a  lia- 
bility without  reference  to  the  reason  or  motive  inducing  him  to 
iDjCur  auch  liability  is  called  an  '  abstract  agreement  *  {abitrakter 

Under  English  law  such  an  agreement  if  made  under  seal  is 
not  inoperative  by  reason  of  its  abstract  nature.  Under  German 
law  the  abstract  nature  of  such  an  agreement  is  not  in  itself 
a  gmund  of  nullity^  but  if  it  does  not  come  within  the  special 
mles  enumerated  below — 278-282 — its  performance  may  be 
geBJgted  under  the  rules  as  to  '  unjustified  benefits '  (298). 

I 

J        278.   An  agreementj  by  which   a   performance   is   promised 

'    absolutely  (selbddndig),  or  by  which  the  existence  of  an  obligatory 

relation  is  acknowledged,  is  required  to  be  in  writing,  unless 

the  promise  or  acknowledgment  is  made   in  connexion    with 

an  agreed  account,  or  with  a  compromise,  or  by  a  mercantile 

J      trader^  (36)  in  connexion  with  a  transaction  which  on  his  side 

■  10  a  mercantile  transaction.     If^  according  to  the  nature  of  the 
I  transaction,  a  more  solemn  form  than  mere  writing  is  required 

■  (as  in  the  case  of  the  promise  of  a  gift  or  of  a  promise  to  convey 
land)  such  other  form  must  be  used— B.G.B.  780-782;  H.G.B. 
350,  35  L  If  the  required  form  is  observed  the  performance  of 
the  agreement  cannot  be  resisted  under  the  rules  as  to  '  unjustified 
benefits  '*  An  abstract  promise  is  called  Sekutdveraprechen ;  an 
abstract  acknowledgment  Schuldanerienntnm. 

1  The  rule  is  applicable  only  in  tho  case  of  pernons  who  are  morcantile 
I  in  the  full  sense  of  the  word— RG.B.  351. 

y2 
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S.  Orders  to  fat  Money  or  deliver  FtTKaisLEa ;  Cmtq^Jim  \ 

a,   DeflnitionB, 

270.  An  order  to  pay  a  sum  of  moDey,  or  to  deliver  a  i 
{A7iwei»^ing)j  may  mention  the  transaction  with  which 
order  is  connected  (as  when  A  orders  B  to  pay  C  the  ram 
£10  *  being  the  purchase  price  of  a  picture  boug^ht  by  B 
A  *) ;  but  orders  to  pay  are  usually  given  absolutely,  witho 
any  reference  to  the  cama.  Cheques  (which  under  German  bri 
are  not  bills  of  exchange)  and  mercantile  delivery  orders  are  th« 
most  important  instanees  of  abstract  orders  to  pay  or  deliver; 
bilk  of  exchange^  though  of  a  similar  nature,  are  not  treated  u 
orders  to  pay  or  deliver,  and  will  be  referred  to  separately  (280). 
The  following  rules  are  applicable  to  all  written  orders  to  pay  or 
deliveTj  money,  negotiable  instruments,  or  other  fungibles.  Tim 
person  to  whom  the  payment  or  delivery  is  to  be  made,  is  deeofd 
authorized  to  receive  such  payment  or  delivery,  and  the  person 
to  whom  the  order  is  addressed  is  deemed  to  be  authorized  to 
make  the  payment  or  delivery  to  the  person  named  in  the  ordei; 
but  neither  authority  becomes  operative,  before  the  order  hii  ] 
been  delivered  to  the  person  to  whom,  or  to  whose  order,  tbij 
payment  or  delivery  is  to  be  made — B,G»B*  783.  The  pertooj 
issuing  the  order  is  called  Anweinender  (drawer);  the 
to  whom  or  to  whose  order  the  payment  or  delivery  is  to 
be  made  is  called  AnweuuTigiempJan^^er  (payee) ;  the  person  to 
whom  the  order  is  addressed  is  called  Angeteitnener  (drawee). 


b.   Acceptance. 

If  the  drawee  accepts  the  order  he  is,  as  between  himself  I 
the  payee,  boimd  to  comply  with  its  tenor,  on  delivery  of  ib* 
document  on  which  the  order  is  written,  and  is  not  entitlcJ  ^ 
avail  himself  of  any  defences  or  rights  of  set-off,  except  sucb  *• 
are  available  between  him  and  the  payee— B.G.B.  784, 785,  Tbfl 
payee^s  claim  arising  from  the  acceptance  is  barred  after  thre* 
years— B.G.B.  78& 
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c.   Transferability. 

An  order  to  pay  or  deliver,  which  is  issued  to  the  payee  or  his 
order  and  drawn  on  a  mercantile  trnderj  and  is  not  made  con- 
ditional on  any  counter-performance  on  the  part  of  the  payee,  is, 
in  the  following  observations,  referred  to  aa  ^a  mercantile  order 
to  pay  or  deliver';  such  an  order  may  be  transferred  by  indorse- 
ment like  a  bUl  of  exchange,  with  similar  consequences  as  to  the 
rights  of  the  indorsees  a^inst  the  acceptor — see  280* 

An  order  to  pay  or  deliver  which  does  not  come  withio  the 
definition  of  a  mercantile  order^  can  be  transferred  by  assignment 
in  writing  followed  by  delivery  to  the  assignee,  unless  the  trans- 
ferability is  expressly  excluded  by  the  drawer.  The  drawer 
cailnot^  as  between  himself  and  the  drawee,  contend  that  the 
transferability  of  the  order  has  been  excluded,  unless  such  exclusion 
18  expressly  mentioned  in  the  text  of  the  order,  or  has  been  com- 
mnnicated  to  the  drawee.  If  the  drawee  accepts  such  an  order, 
while  it  is  in  the  hands  of  an  assignee,  he  cannot  as  against 
such  assignee,  make  use  of  any  defences  available  as  between  him 
and  the  payee ;  subject  to  this  exception  the  assignee  of  a  nou- 
mercantile  order  is  not  in  a  better  position  than  the  assignee  of 
an  ordinary  obligatory  right  (176)— H.G.B.  363  (1),  364,  865; 
B.G.B.  792  (3). 

d.   Relations  between  Drawer  and  Payee. 

As  between  the  drawer  and  the  payee,  neither  the  transfer  of 
the  order  nor  its  acceptance  on  the  part  of  the  drawee  has  the 
effect  of  a  payment  or  delivery  to  the  payee ;  the  payee  is  not 
deemed  to  have  received  such  payment  or  delivery  from  the 
drawer  before  the  drawee  has  actually  made  such  payment  or 
delivery. 

A  payee  who,  on  refusal  of  acceptance  or  payment  or  delivery 
by  the  drawee,  fails  to  give  immediate  notice  to  the  drawer  is 
liable  in  damages;  he  is  similarly  liable  if  he  fails  to  give 
immediate  notice  of  his  unwilHngness  or  inability  to  present  the 
order  to  the  drawee— B.G.B.  788,  789. 

e*   Relations  between  Drawer  and  Drawee* 
The  mere  fact  that  the  drawee  is  indebted  to  the  drawer  does 
not  bind  him  to  accept  the  order,  or  to  effect  the  payment  or 
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delivery  to  which  it  refers.  If  the  drawer's  intention^  when 
issuing  the  order^  was  to  recover  a  debt  owing  to  him  by  tlie 
drawee,  payment  of  the  order  by  the  drawee  to  the  extent  of  the 
debt  has  the  effect  of  discharging  the  debt — B.O.B.  787. 

The  drawer  is  entitled  to  revoke  the  order,  as  long  as  it  is  not 
either  accepted  or  complied  with  by  the  drawee  ;  such  revootiai 
is  effective,  even .  if  it  constitutes  a  breach  of  duty  as  between 
the  drawer  and  the  payee — B.G.B.  790. 

f.   Effoct  of  Death  or  Supervening  Incapacity. 

The  death  or  supervening  incapacity  of  any  party  to  an  older 
of  the  above-mentioned  description  does  not  render  it  inopemtife 
—B.G.B.  791. 

g.  Speoial  Bules  as  to  Oheques. 

Special  rules  relating  to  cheques  may  be  enacted  by  stnte  kv 
— ^E.G.  (H.G.)  17 ;  but  except  in  Alsace-Lorraine^  where  tin 
French  Statute  of  1865  as  to  cheques  is  still  in  force,  no  ilite 
legislation  exists  on  the  subject.  A  cheque  to  order  is  therebie 
generally  treated  as  an  unconditional  order  to  pay  money  on 
demand  drawn  on  a  mercantile  trader^  and  therefore  transfmble 
by  indorsement;  the  rights  of  the  holder  of  a  cheque  asder 
German  law  are  much  less  extensive  than  under  English  law; 
an  English  holder  of  a  dishonoured  cheque  has  the  same  right  of 
recourse  as  the  holder  of  a  dishonoured  bill  of  exchange ;  under 
German  law,  on  the  other  hand,  the  holder  of  a  dishononnd 
cheque  has  no  claim  against  the  drawer  as  suchr,  and  has  only 
such  rights  against  his  immediate  predecessor  in  title  as  reoiit 
from  the  particular  transactions  in  connexion  with  which  the 
cheque  was  indorsed  to  him — B.G.  vol.  44  p.  158. 

h.   Mercantile  Promises. 

An  unconditional  promise  made  by  a  mercantile  trader  to  pif 
or  deliver  money,  negotiable  instruments,  or  other  fungOJti 
which  has  not  the  required  characteristics  of  a  promissory  Bot« 
(280),  is  called  kaufmannischer  Verpflichtungi^chein,  and  is  trtn»- 
ferable  and  negotiable  like  a  mercantile  order  to  pay  or  ddittf 
— H.G.B.  868  (1). 
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4,  Bills  of  Exchange  and  PitoiufisoEY  Notes 


a*    Deflnitiona. 

50.  A  bill  of  exchange  {WecAsei)  is  a  mercantile  order  to 
which  has  specific  characteristics,  and  is  subject  to  specific 
rules  of  law.  It  is  differentiated  under  German  law  from  the 
other  classes  of  mercantile  orders  to  pay  or  deliver  by  the  following 
chiUBctenstics : 

(1)  the  drawee  is  not  required  to  be  a  mercantile  trader  ; 

(2)  it  must  contain  the  statement  that  it  is  a  bill  of  exchange; 
(8)  it  must  refer  to  the  payment  of  a  fixed  sum  of  money, 

which  must  be  mentioned  in  the  document ; 

(4)  it  must  indicate  the  time  and  place  of  payment ; 

(5)  it  must  be  intended  to  be  discharged  by  one  single  payment 
on  m  specified  date  or  at  sights  or  on  the  expiration  of  a  specified 
period  after  the  date  of  issue,  or  after  sight,  or  at  the  time  of 
a  ipecified  fair  or  market;  (the  other  specific  requirements, 
proocribed  by  Bills  of  Exchange  Law,  namely :  indication  of  name 
of  payee,  signature  of  drawer,  and  name  of  drawee,  are  also 
easeotial  to  other  mercantile  orders  to  pay.) — W.O.  4t 

A  promissory  note  stands  in  the  same  relation  to  a  mercantile 
promise  to  pay  as  a  bill  of  exchange  to  a  mercantile  order  to  pay ; 
the  maker  of  a  note,  instead  of  instructing  another  to  make 
a  payment,  promises  a  payment  to  be  made  by  himself,  which 
payment  has  to  be  effected  at  the  place  indicated  in  the  note  or, 
if  no  such  place  is  indicated,  at  the  place  of  issue ;  subject  to  the 
modifications  n^essitated  by  this  difference^  the  essential  require-* 
ments  of  a  promissory  note  are  the  same  as  those  of  a  bill  of 
exchange— W.O.  96,  97. 

b,   liiabilities  and  Rights  of  Farties  to  BiUs  of  Exchange 
and  Promissory  Ifotes. 

The  special  consequences  resulting  from  the  negotiability  of 
bills  of  exchange  and  promissory  notes  have  already  been  referred 
to  (177,  178).  The  liability  of  every  party  to  any  such  instru- 
ment according  to  the  German  theory  is  deemed  to  be  the 
result  of  a  unilateral  act.  The  obligation  of  the  acceptor  of 
a  bill  to  pay  its  amount  to  the  lawful  holder  at  maturity  is 
deemed  to  be  independent  of  the  contractual  relation  between 
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him  and  the  drawer^  or  the  person  for  whose  account  the  bill 
drawn.  In  the  same  way,  the  liability  of  the  drawer  and 
every  indorser  of  a  bill  to  pay  the  amount  of  any  claim  to 
which  a  lawful  holder  may  be  entitled  in  the  event  of  such 
bill  being  dishonoured  is  deemed  to  be  independent  of  the 
contractual  relation  existing  between  the  drawer  and  the  payeCj 
or  between  an  indorser  and  his  immediate  indorsee.  The  act  of 
accepting,  drawing,  or  indorsing  is  accordingly  looked  upon  as 
a  unilateral  act  creating  an  obligation,  the  performance  of  which 
may  he  enforced  by  every  lawful  holder  of  the  bill,  not  because 
he  is  the  assignee  of  a  contractual  right,  but  independently 
any  contractual  right. 

Illustration:  A  accepts  a  bill  drawn  by  B,  payable  at  three 
months^  date,  on  the  understanding  that  B  will  put  him  into 
possession  of  the  necessary  funds  before  maturity.  The  bill  is 
drawn  to  B^s  own  order  and  indorsed  by  him  in  blank. 
C  obtains  possession  of  the  bill,  and,  without  being  authorized 
by  Bf  negotiates  it  with  D,  who  gives  full  value  for  it  D  can 
claim  payment  from  A,  notwithstanding  the  fact  that  B  has  not 
put  him  into  possession  of  funds.  If  A  fails  to  pay  at  maturity 
D  bas  a  right  of  recourse  against  B,  notwithstanding  the  fact 
that  he  did  not  receive  any  value  for  the  bill  and  that  the  bill  was 
negotiated  against  his  wilL 

The  holder  of  a  bill  of  exchange  has  a  right  of  recourse 
against  the  indorsers  and  the  drawer,  in  the  event  of  its  non- 
payment at  maturity,  if  he  complies  with  the  following  rules  * : 

(1)  the  bill  must  be  presented  at  the  proper  time; 

(2)  the  fact  of  non-payment  must  be  authenticated  by  a  docu- 
ment called  ^  Protest  \  which  must  be  drawn  up  by  a  notary  or 
pioce88*8erver,  unless  such  document  is  dispensed  with  by  an 
egress  statement  on  the  face  of  the  bill ; 

(8)  notice  of  dishonour  must  be  given  within  a  specified  short 
period  to  the  holder's  immediate  predecessor  in  title — W.O. 
41-43,  45-55. 

The  holder's  right  against  the  acceptor  is  not,  as  a  geneial 
rule,  lost  by  failure  to  present  at  the  proper  time,  or  to  have 

*  Under  EngJisli  law  the  holder  haa  a  right  of  recourse  in  the  event  of 
non-Acoeptanoe— B.K  A.  1882  a,  43  (2)— but  no  similar  right  exiats  in  German 
]aw.  On  the  other  hand  German  law  empowers  the  holder,  in  the  evetit  of 
the  ac^ptor'8  insolvency,  to  claim  aeciirity— W»0.  2S> — whieh  right  does  not 
exjat  in  English  law. 
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a  protest  taken  out  in  a  case  of  non-payment;  but  where  the 
bill  is  payable  at  the  place  of  bueiness  or  residence  of  any  party 
other  than  the  acceptor,  the  right  a^inst  the  latter  is  lost  it 
the  formalitiea  as  to  presentation  and  protest  are  neglected — 
W.O.  43,  44. 

The  holder  9  rights  against  the  several  parties  liable  to  him 
in  case  of  non-payment  are  subject  to  specified  short  periods  of 
prescription— W.O.  77-80. 

Uader  English  law  similar  rules  are  applied  but  presentation 
or  protest  is  not,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  required  for  the  purpose  of  safeguarding  the  holder's 
right  against  the  acceptor  (Bilk  of  Exchange  Act  1882  s,  52), 
and  there  are  no  special  rules  as  to  prescription. 

The  rights  and  duties  of  parties  to  promissory  notes  are  similar 
to  the  rights  and  duties  of  parties  to  bills  of  exchange.  If 
a  promissory  not^  is  payable  at  the  place  of  business  or  residence 
of  a  person  other  than  the  maker^  presentation  and  protest  in 
case  of  non-payment  are  required  for  the  purpose  of  safeguarding 
the  holder  8  rig^hts  against  the  maker,  but  subject  to  this  exception 
the  right*  against  the  maker  of  a  promissory  note  are  not  lost 
by  reason  of  failure  to  present  at  the  proper  time  or  to  make 
a  protest— W.O.  98-100.  As  to  English  law  see  B.E.A. 
1882  B.  89. 

5.  Obligations  to  Bbaeer 

201  The  definition  of  an  obligation  to  bearer  given  above  (179) 
shows  that  such  an  obligation,  like  a  promissory  note,  binds  the 
promisor  to  perform  his  promise  for  the  benefit  of  the  lawful 
holder  of  the  instrament-^B.G.B,  793 ;  but  it  is  distinguished 
from  a  promissory  note  and  from  a  mercantile  promise  to  pay  or 
deliver  by  the  following  characteristics : 

(1)  the  promise  need  not  refer  to  the  payment  of  money  or 
even  to  the  delivery  of  a  thing ;  thus  a  promise  to  cut  the  bearer's 
hair  against  delivery  of  the  document  containing  the  promise 
is  an  obligation  to  bearer  within  the  meaning  of  German  law ; 

(2)  it  may  be  made  subject  to  the  performance  of  a  condition; 
(8)  periodical  performance  may  be  promised,  and,  in  the  case 

of  an  obligation  for  the  payment  of  money,  interest  coupons 
may  be  attached  j 
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(4)  tte  time  and  place  of  performance  need  not  be  mentioned ; 

(5)  the  promise  is  not  made  to  any  particular  payee  on  lib 
order  but  to  the  bearer,  which  expression  means  the  lawful 
holder  of  the  instrument. 

Any  person  who  has  a  right  of  disposal  over  the  instniment  is 
deemed  to  be  its  lawful  holder  and  entitled  against  delivery  of 
the  instrument  to  the  performance  of  the  obligation  to  which  it 
refers;  the  promisor  is,  however,  duly  discharged  even  if  he 
pays  to  a  holder  who  has  no  right  of  disposal  over  the  instrument 
— B.aB.  793  (1), 

The  promisor^s  obligation  is  created  by  the  exeention  of  the 
document^ ;  if  the  instrument  itself  makes  its  validity  dependent 
on  a  particular  form  of  exeeution,  such  form  must  be  complied 
with.^  In  the  absence  of  any  express  stipulation  to  the  contrary , 
an  obligation  is  deemed  to  be  duly  signed  by  the  promisor  if  hb 
signature  is  reproduced  by  mechanical  process  in  accordance  with 
his  instruction8--B.G.B.  793  (2),  794, 

An  obligation  to  bearer  has  all  the  characteristics  of  a  negotiable 
iuBtrument  (177). 

Peculiar  rules  exist  as  to  prescription,  both  as  regards  the  prin- 
cipal obhgation  and  also  as  to  interest  and  similar  accessories — 
B.G.B.  801-803. 


6*    MBEQANTiLB   ACCOUKT   StATED 

363.  It  is  usual  for  mercantile  traders  of  a  certain  class  to 
enter  into  a  kind  of  agreement  with  their  customers  which  in 
German  terminology  is  called  Kofdokorrent'  Vertrag ;  under  such 
an  agreement  a  customer's  transactions  are  shown  by  successive 
entries  on  both  sides  of  his  account,  a  balance  being  struck  at 
periodical  intervals ;  as  soon  as  the  balance  is  struck  the  mutual 
claims  resulting  from  the  transactions  shown  by  the  previous 

^  This  shows  that  the  net  Is^  in  its  ch&rftGter,  unilAtcral ;  if  a  docum^til 
duly  eiteeuted  but  cot  intended  to  bo  isaued,  conies  into  the  hftnd*  of 
II  lawful  holder^  be  is  entitled  to  avail  himself  of  his  rlghta  as  such  lawful 
hoMer— B,G.B.  794  (l). 

'  State  legislation  may  determine  thatf  as  regards  obligations  to  bearer 
issued  by  the  Stat4»,  or  certain  public  bodies,  n  particular  form  of  execution 
is  to  be  observed^  and  that  an  instrument  to  bearer  e:xecut&d  in  another  form 
is  to  be  invalid^  notwithstanding  the  fact  that  the  requirement  as  to  form 
does  not  appear  on  the  face  of  the  instmment — E.G«  100. 
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are  deemed  to  be  discharged^  and  an  abstract  obligation 
^  pay  the  balance  is  imposed  on  the  party  who  is  found  to 
pa  the  debtor  thereof.    An  account  kept  in  this  manner  is  called 

IKomioJtorrent,  or  la^fgftde  Rechnung.^ 
Notwithstanding  the  fact  that  the  individual  items  of  the 
teeoont  disappear  as  soon  as  the  balance  is  struck^  the  securities 
^  for  my  individual  claim  are  not  thereby  released. 
\  If  a  judgment  creditor  of  one  of  the  parties  has  obtained  an 
^  orier  attaching  the  balance  due  to  such  party  on  such  current 
at,  the  other  party  to  the  account  is  precluded  as  between 
Umself  and  the  judgment  creditor  from  setting  ofE  against  such 
UiDoe  any  subsequent  items  appearing  on  the  account  and 
Bendtrng  from  business  entered  upon  after  the  date  of  the 
ittdiment— H.G.B.  855-857. 


^  Inierast  may  be  charged  on  the  balance  of  such  an  account,  notwith- 
itendisg  the  iket  that  it  is  in  the  nature  of  compound  interest — see  106. 


CHAPTER  VIII:  PUBLIC  OFFERS  OF  REWARD 

288.  Undbb  English  law  a  public  offer  of  a  reward  is  lodUl 
upon  as  an  offer  of  an  agreement  which  becomes  binding  by  ill  1 
acceptance^  the  acceptance  being  implied  from  the  fact  thll 
a  party  to  whom  the  offer  was  known  performs  the  act  fat  | 
which  the  reward  is  promised  (Carlill  r.  Carbolic  Smoke  BiB] 
Company  (1893)  1  Q.  B.  256).  German  law^  on  the  other  haal,  * 
looks  upon  such  a  promise  as  a  binding  unilateral  act.  This  ■ 
shown  by  the  fact  that  a  person  performing  the  act  for  wtiA 
the  reward  is  promised  has  a  claim  against  the  promisor,  iioi- 
withstanding  the  fact  that  the  act  was  performed  in  ignoranoe 
of  the  offered  reward — B.G.B.  657. 

The  offer  may  be  made  irrevocable;  an  offer  limited  to 
a  specified  period  is,  in  the  absence  of  any  contrary  indicatKXi, 
deemed  to  be  irrevocable  during  such  time ;  where  the  ofl^  k 
revocable,  the  revocation  is  ineffective  unless  it  is  published  in 
the  same  way  as  the  offer,  or  notified  by  direct  communicatjon 
to  the  party  concerned ;  a  revocation  after  the  performance  d 
the  act  is  ineffectual,  even  if  the  promisor  when  revoking  the 
offer  was  ignorant  of  the  performance — B.G.B.  658. 

As  betweeh  several  parties  claiming  the  reward,  priority  of 
performance  is  decisive;  where  the  performance  of  seven! 
claimants  is  contemporaneous,  the  reward  must  be  divided 
between  them,  unless  it  is  in  its  nature  indivisible  (157  note  I), 
in  which  event  it  must  be  decided  by  lot  which  party  is  to  tike 
the  reward;  if  several  persons  have  contributed  to  the  result 
for  which  the  reward  is  claimed,  the  promisor,  on  dividing  the 
reward  between  them,  must  consider  the  comparative  share  of 
each  claimant  in  the  accomplishment  of  the  result ;  the  parties 
are  not  bound  by  a  manifestly  unjust  decision,  and  may  in  such 
a  case  ask  for  lodgement  of  the  reward  with  a  public  authoiitf 
(164)— B.G.B.  659,  660. 

The  offer  of  a  prize  to  be  competed  for  by  several  parties  i» 


PUBLIC  OFFERS   OF  REWARD  888 

1%  binding  unless  a  time  is  fixed  for  the  closing  of  the  com- 
i^kitaon.  The  decision  on  the  award  rests  with  the  umpire  or 
■Spires  named  in  the  public  announcement,  and  if  no  such 
^tipire  18  named^  with  the  promisor ;  in  the  case  of  equality  of 
^mt  the  question  is  decided  by  drawing  of  lots.  The  promisor 
^  not  entitled  to  daim  any  proprietary  right  in  any  work  for 
^liieh  the  prize  is  offered^  unless  this  is  expressly  stipulated  for 
^  the  announcement  of  the  competition — B.G.B.  661. 


SECOND  SUB-DIVISION 

OBLIGATIONS  CREATED  OTHERWISE  TEAS  SI 
ACT-IN-THE^LAW 

CHAPTER  1:   UNLAWFUL  ACTS 

1.  6ENEBA.L  Statement 

284.  Under  Roman  law  there  was  no  general  role  by  TutM 
of  which  a  person  injured  by  an  unlawful  act  was  entitled  ti 
claim  compensation  from  the  wrongdoer.  A  liability  was  impo«l 
in  respect  of  certain  specified  injuries  to  the  person  or  pn^otf^ 
but  the  satisfaction  to  the  injured  person  was  more  in  the  mftaii 
of  a  penalty  than  of  compensation  for  the  damage  sn&red  liy 
him^  and  this  penal  character  of  the  liability  for  torts  was  demo»' 
strated  by  various  results,  as  for  instance  by  the  role  aoooidiif 
to  which,  in  the  case  of  some  kinds  of  torts,  each  of  sevcnl 
wrongdoers  had  to  pay  the  full  penalty  ('  nam  ex  lege  Aqnifii 
quod  alius  praestitit  alium  non  relevat  cum  rit  poena/  Dig.  9, 2, 
11,  §  2),  and  above  all  by  the  rule  as  to  the  extinction  of  tlie 
claim  on  the  death  of  the  wrongdoers  or  of  the  injured  posoo,^ 
which  to  a  certain  extent  is  still  preserved  in  English  law. 

The  German  common  law  gradually  substituted  the  princi]de 
of  compensation  for  the  principle  of  punishment,  and  consistent!/ 
with  that  principle  made  the  heirs  of  the  wrongdoer  liable  for 
the  compensation  to  the  extent  of  the  value  of  the  wrongdoer's 
estate ;  the  claims  of  the  injured  person  did  not,  however,  pt» 
to  his  heirs,  unless  an  action  for  their  enforcement  was  commeneed 
in  his  lifetime. 

The  Prussian  Code  for  the  first  time  established  a  genenl 
liability  for  every  act  done  wilfully  or  negligently  by  whick 

^  Under  Roman  law  the  heir  of  the  wrongdoer  was  not,  however,  lUowJ^ 
to  profit  by  the  wrong  (Dig.  50,  17,  88),  and  the  Canon  law  (dp  6  x  * 
raptorlbus  5,  17)  made  the  heir  liable  even  where  the  estate  had  dariTe^BO 
benefit  from  the  tort. 


UNLAWFUL   ACTS 


835 


I 


I 


I 


I 


a  per8on*s  health,  liberty,  honour,  or  property  was  mjured — 
A.L.R.  16,  1-10 — and  the  Code  Napoleon  has  similar  general 
enactments  (ss.  1382,  1383). 

The  B.G.B.  has  a  g^eneral  clause  imposing*  liability  for  damage 
done  by  unlawful  acts,  and  a  number  of  subsidiary  clauses  dealing 
with  particular  instances  ;  certain  special  kinds  of  damage  done 
by  unlawful  acts  are  further  provided  for  by  separate  statutes. 

The  right  to  compensation  for  pecuniary  loss  does  not,  under 
the  present  law,  become  extinguished  either  by  the  death  of  the 
wrongdoer  or  by  the  death  of  the  injured  person  ;  but  the  right 
to  damages  for  physical  or  mental  suffering,  which,  as  mentioned 
aboire — 168  a — is  recognized  in  certain  classes  of  cases,  does  not 
pass  to  the  heirs  of  the  injured  person — B.G.B.  847. 

Under  English  law,  actions  in  respect  of  torts  are  frequently 
brought  for  the  sole  purpose  of  asserting  a  right  (as  in  actione 
for  trespass)  or  merely  for  vindicating  the  plaintiff's  character  (aa 
in  actions  for  libel  and  slander) ;  under  German  law  damages  are 
not  awarded  unless  a  claim  for  substantial  compensation  can  be 
proved ;  a  judgment  for  nominal  damages  in  an  action  founded 
on  an  unlawful  act  is  therefore  imposeible,  but  the  relief  grants 
in  such  an  action  may^  as  shown  above — 14S"MK>nsist  in 
restitution  in  kind. 

The  mles  determining  liability  for  the  unlawful  acts  of  others, 
and  the  rules  as  to  the  nature  of  the  compensation  to  which  the 
injured  person  is  entitled  have  been  discussed  above — 150  sub  b, 
168,  169.  The  rules  as  to  contributory  default  are  referred  to 
sub  149. 

2.  Capacity  to  commit  Unlawful  Acts 

285,  As  mentioned  above — ^92 — the  capacity  for  committing 
unlawful  acts  is  regulated  by  rules  entirely  distinct  from  the 
rules  governing  the  capacity  for  acts-in-the-law.  A  person 
belonging  to  one  of  the  following  classes  is  not  generally 
responsible  for  damage  inflicted  by  an  unlawful  act : 

(1)  an  infant  under  the  age  of  7— B.G,B.  828  (1) ; 

(2)  an  infant  between  the  ages  of  7  and  18,  or  a  deaf  and 
dumb  person,  who  at  the  time  of  the  commission  of  the  act  did 
not  possess  the  degree  of  intelligence  necessary  for  realizing  hit 
nssponsibility— B.G.B.  828  (2); 
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(S)  a  person  committitig  the  aalawful  act  in  a  state  of  uncon- 
sciousness, or  in  a  state  of  morbid  disturbance  of  the  intellectual 
faculties  excluding  the  free  exercise  of  the  powers  of  volition  ^— 
B.G,B.  829. 

If  compensation  cannot  be  recovered  from  a  person  liable  for 
the  unlawful  act  of  the  incapable  person  under  the  rules 
mentioned  above — 150  sub  b — the  Court  may  order  the  incapable 
person  to  pay  such  compensation  as  seems  equitable  under  the 
circumstances,  having  regard  especially  to  the  relative  pecuniary 
situations  of  the  parties,  and  so  that  the  party  ordered  to  pay 
compensation  shall  not  in  any  event  be  deprived  of  the  means  of 
maintaining  himself  in  accordance  with  his  station  in  life,  or  of 
complying  with  his  legal  duties  as  to  the  maintenance  of  others 
—412  sub  (9),  430,  431— B.G.B.  829.* 

There  is  an  apparent  difference  between  the  rules  of  German 
and  English  law  as  to  the  capacity  for  unlawful  acts,  which, 
however,  on  closer  examination,  proves  unimportant.  Under 
English  law,  neither  infancy  nor  any  other  ground  of  inciipacity 
affects  the  liability  for  torts,  but  as  a  tort  must  be  committed 
either  wilfully  or  negligentljj  a  person,  who,  without  any  default 
on  his  partj  is  in  a  mental  condition^ — whether  permanent  or 
temporary — which  prevents  him  from  foreseeing  the  probable 
consequences  of  any  particular  act,  is  not  under  any  circumstances 
liable  in  tort  for  the  consequences  of  such  act.  The  principal 
difference  between  the  rules  of  German  and  English  law  as  to 
the  responsibility  of  infants  and  mentally  deficient  persons  for 
torts  lies  in  the  fact  that  under  German  law  the  general  mental 
condition  may  be  inquired  into  in  the  case  of  persona  not  having 
attained  the  age  of  18,  and  deaf  and  dumb  persons,  while  under 
English  law  a  party,  whatever  his  age  or  general  mental  condition 
may  be,  is  not  released  from  his  liability  for  damaging  actSj 
unless  he  cxm  prove  that  the  mental  condition  under  which  the 
particular  act  was  done  made  him  incapable  of  foreseeing  its 

■  If  the  disturbaiice  was  temporary  and  brought  about  by  the  Toluntary 
ttsd  of  stimulants,  or  nansotics,  the  person  stiffering  thereunder  is  responsible 
in  the  same  way  as  if  the  damage  had  resulted  from  his  negligence— B.Q,B. 
829. 

»  This  obligation  can  hardly  be  characterized  as  an  obligation  *  ox  delicto  * ;  [ 
it  rather  belongs  to  the  group  of  obligations  created  by  outaide  cJrcum stances  J 
i  to  below  (297). 
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hie  conseqaences.     The  absolut'e  incapacity  of  infants  under 
»ge  of  7  existing  under  German  law  is  of  no  practical 
iportance^  as  it  is  hardly  conceivable  that  a  child  of  such  tender 
would  be  held  liable  for  a  tort  in  any  country. 

3.  Parties  entitled  to  claim  Compensation 

i0.  An  unlawful  act  Frequently  injures  persons  other  than 
mediate  victim.     The  immediate  victim  is  always  entitled 
compensation,  but  German  law  also  recognizes  the  rights  of 
lie  following  classes  of  persons  : 

(1)  the  person  whose  duty  it  is  to  pay  the  funeral  expenses  of 
person  killed  by  an  unlawful  act  is  entitled  to  the  re-imburse* 
ent  of  such  expenses — B.G.B,  844  (1) ; 

(2)  any  person  entitled  to  be  maintained  by  a  person  killed  by 
m  unlawful  act>  or  who  would  have  been  so  entitled  if  the  death 
lad  not  taken  place  (including  any  nasciturus  in  existence,  but 
pnbom  at  the  time  of  such  death)  has  a  claim  to  be  compensated 
&r  the  loss  of  maintenance  during  the  time  during  which  the 
fight  to  maintenance  would  have  continued  to  be  operative, 
laTing  regard  to  the  probable  duration  of  the  life  of  the  person 
dlkd  by  such   unlawful  act ;  the  compensation  is  payable  by 

aans  of  periodical  payments — B.G,B*  844  (2) ; 

(3)  any  person  entitled  by  law  to  the  services  *  of  a  person 
dlled  or  injured  by  an  unlawful  act  is  entitled  to  compensation 

respect  of  the  loss  of  such  services. 

The  rights  to  which  the  classes  of  persons  severally  mentioned 
Jx>ve  are  entitled  in  the  event  of  the  death  of  the  direct  victim 
\l  an  unlawful  act  are  of  course  entirely  distinct  from  any  rights 
hich  his  heirs  may  have  as  representatives  of  his  estate. 
ritas  a  right  to  compensation  for  the  medical  expenses^  and  loss 
if  income  during  the  period  preceding  the  deathj  may  be  asserted 
iy  the  heirs  concuiTently  with  the  claims  of  persons  tDJured  by 
of  maintenance  or  loss  of  f^erviees. 
The  fact  that  the  injury  to  the  indirect  victims  of  the  unlawful 
let  is  treated  as  an  independent  tort,  giving  rise  to  a  separate 
for  compensation,  would  logically  lead  to  the  conclusion 
the  contributory  default  (149)  of  the  direct  victim  does  not 
or  reduce  the  claims  of  such  indirect  victims ;  it  is,  however, 

RighU  to  senices  arise  und^r  family  law— Bee  413,  440. 
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expressly  provided  that  such  contributory  default  has  the  same 
effect  on  the  claims  of  the  indirect' victims,  as  on  those  of  the 
direct  victim,  or  of  his  heirs — BXt.B*  846. 

The  right  of  the  indirect  victims  of  an  nnlawfnl  act  to  obtain 
compensation  for  damage  siiffereil  thereby  is  recognized  it) 
English  law  to  a  very  limited  extent.  Under  Lord  Campbell's 
Act  certain  relatives  of  persons  killed  l)y  a  wrongful  act,  neglect, 
or  default^  arc  entitled  to  compensation,  and  in  cases  of  seduction 
the  person  entitled  to  the  services  of  the  seduced  female  (whether 
under  any  contract  for  services  or  otherwise)  is  entitled  to 
dama^T^es ;  but,  while  under  German  law  the  obligation  to  compen- 
sate the  person  indirectly  injured  exists  concurrently  with  the 
obligation  to  compensate?  the  direct  victim  of  the  unlawful  act 
or  his  estate^  English  law,  wherever  the  right  of  an  indirect 
victim  is  recognized,  deprives  the  direct  victim  or  his  estate 
of  his  right  to  compensation. 


4.  Dbfinition  and  Classification  op  Unlawful  Acts 
conferring  right  of  compensation 

a.  General  Bules  as  to  Unlawful  Acts* 

287,  Any  iinlawfxd  act  coming  under  one  of  the  following 
heads  gives  rise  to  a  claim  for  damages  under  the  general  rales ; 

(1)  any  act  done  wilfully  or  negligently  by  means  of  which 
a  right  belonging  to  certain  specified  classes  of  absolute  rights 
is  infringed ^B.G.B,  823  (I)  ; 

(2)  any  act  done  wilfully  or  negligently  by  means  of  which 
an  express  provision  of  law  intended  for  the  protection  of  others 
is  infringed^B.G.B.  823  (2) ; 

(3)  any  act  done  wilfully  by  means  of  which  damage  is  done 
to  another  in  a  maimer  contra  bourn  mores — B.G.B.  826, 

The  absolute  rights  referred  to  under  the  first  head  are  :  the 
right  to  freedom  from  violence,  the  right  to  health,  the  right  to 
liberty,  the  right  of  ownership,  and  other  rights  similar  to  the 
right  of  ownership.*  An  obligatory  right  is  not  within  the 
rights  mentioned  under  the  first  head*     Therefore  the  fact  that 

*  The  eipresaion  somtiQti  Rtiht  is  aomewb^t  freely  translated  by  'right 
tiiimlar  to  th«  right  of  ownership  \  but  the  trauslAtion  Is  wairaated  by  thf 
i3)terpretA,tlon  put  on  the  ori^nai  words  by  the  authoritative  legal  tribunals 
aad  textbook  writen. 
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€  inducer  d  to  break  an  a^d^mcnt  entered  upon  between  A  and 
J?,  does  not  in  itself  entitle  B  to  elaim  damages  from  C  (R«G* 
Vol.  57  p.  138;  ibidem  p,  353.)  An  act  violating  one  of  these 
specified  rigbts  is  unlawful,  if  it  is  not  done  in  exercise  of  any 
right  to  which  the  person  doing  the  act  is  entitled  (e.g.  the 
right  of  s<»lf-defence,  or  self-help),  or  by  virtue  of  any  authority 
conferred  by  jmblic  law  (e.g*.  the  authority  of  public  officers  to 
restrain  the  liljerty  of  individuals  or  to  remove  property  in 
oertain  events),  or  with  the  consent  of  the  injured  person.  The 
oonsent  of  the  injured  person  is,  however,  inoperative  if,  having 
regard  to  the  nature  of  the  act,  the  giving  of  such  consent 
is  comfra  lonon  more$. 

The  acts  coming  under  the  second  head  are  acts  infringing 
absolute  rights  protected  by  statutory  provisions,  but  not  in- 
chilled  in  the  specified  rights  mentioned  above  {e*g*  acts  wil- 
fully or  negligently  disturbing  possessory  rights  or  the  enjoyment 
of  servitudes,  both  rights  being  protected  by  express  provisions 
of  law)— 311,  351. 

The  acts  coming  under  the  third  head  are  damaging  acts 
of  any  kind  done  \\41fiilly  and  so  as  to  be  contra  honos  mora. 
The  expression  '  wilful  ^  {vormfdick),  as  mentioned  above  (148)^ 
is  not  synonjTuous  with  ^  intentional  ^  A  person  causes  damage 
'  wilfully '  if  the  act  or  omission  causing  the  damage  is  done 
with  the  consciousness  of  its  damaging  effect  (see  R-G,  Vol,  57 
on  p.  241),  An  act  done  with  no  other  intention  than  of 
causing  damage  to  another  would  clearly  be  an  act  contra  bonm 
mores,  and  come  under  the  third  head  on  that  ground ;  but 
even  where  there  is  no  such  intention  an  act  may  be  contra  bonos 
In  a  recent  ease  which  came  before  the  R.G.,  an  asso- 


mcres. 


ciation,  comprising  the  whole  of  the  employers  belonging  to 
a  particular  branch  of  industry,  passed  a  resolution  preventing 
the  further  employment  of  a  particular  workman  by  any  member 
of  the  association ;  it  was  held  that  the  resolution  constituted 
an  unlawful  act,  as  it  was  cofUra  bones  mores  to  deprive  a  work* 
man  of  the  jxissibility  of  earning  his  living  in  the  branch  of 
industry  for  which  he  was  specially  qiuiiified,  without  a  suf* 
ficient  reason  (which  in  the  case  before  the  Court  was  held  to 
be  absent)— E.G.  Vol.  57  p,  418.  A  person  inducing  another 
to  break  an  agreement,  though  not  violating  one  of  the  rights 
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enumerated  under  the  first  head,  may  yet  commit  aa  imki 
aet  if  his  eonduct  can  be  regarded  as  contm  iomoi  mar^. 

Conspiracy  with  regard  to  an  act  not  unlawful  in  itself  b  i 
theoretically  noticed  in  Germaa  law,  but  the  combination 
several  persons  in  an  act  causing:  serious  damag'e  t<i  another  mn 
no  doubt  be  looked  upon  in  most  eases  as  an  ay^^ravating  eJemeot  | 

In  the  result  the  general  rules  of  German  law  as  to  resp4)itfi«| 
bility  for  damage  done  by  acts  lawful  in  themst^lves,  bdl 
becoming  unlawful  by  reason  of  the  motive  for  which  or  tkl 
manner  in  which  they  are  done,  do  not  materially  difier  from  thcl 
rules  of  English  law  as  established  by  the  recent  cases,  Allen  f.1 
Flood  (1B98)  A.C.  1;  Quinn  r.  Leathern  (1901)  A^C.  4mJ 
Giblan  t\  National  Labourers'  Union  (1903)  2  K.  B.  600  (m{ 
particularly  the  judgment  of  Romer  L.J,  on  pp,  619, 
which  expresses  the  same  principles  as  those  containecl  in  tlit| 
last-mentioned  decision  of  the  R.G.), 

Actions  for  personal  injuries,  false  imprisonment,  and  tr 
relate  to  the  class  of  acts  described  above  sub  (1),  as  aid)  i 
actions  for  the  infringement  of  rights  relating  to  firm 
trade  marks,  and  similar  rights^  in  so  far  as  they  are  not 
tected  by  special  statutes ;  actions  for  deceit,  misappropriatioii,l 
wrongful  conyersion^  and  defamation^  relate  to  the  dus  ofl 
acts  described  sub  (2)^  in  so  far  as  the  damaging  act  is  dttkf 
with  by  criminal  law ;  in  so  far  as  this  i&  not  the  case,  tbf  [ 
manner  in  which  the  act  is  committed  may  bring  it  trndur 
class  (3). 


b.   Bulofl  aa  to  Speoiflo  Classes  of  TTnlawftQ  Acta 
aa,  Defamufiov. 

288.  Wilful  defamation  is  an  offence  against  the  criminslht 
(St.G.B.  186,  187),  and  therefore  also  an  unlawful  act  cntitlinf 
the  injured  party  to  compensation ;  this,  where  no  pecuniaiy 
damage  is  inflicted,  means  restitution  (167);  where  pecutuary 
damage  is  inflicted  the  injured  party  may  either  claim  a  jwdici*! 
penalty  (172)  not  exceeding  6,000  Marks— StG-B.  li»^« 
damages. 

Negligent  defamation  is  not,  as  a  general  rule,  deemed  ^ 
unlawful  act,  but  a  person  who  makes  or  publishes  an  untni^ 
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itiitemeot  which  is  likely  to  itijaj*e  the  credit  of  another,  or  to 
curtail  bis  earning  powers,  is  liable  to  compensate  such  other; 
ignorance  of  the  untruth  of  the  statement  is  no  ground  of 
excuse  if  snch  untruth  would  have  been  discovered  by  the  exer- 
cise of  proper  care— B.G.B.  824  (1).  (As  to  defamation  by 
a  competitor  in  trade  Bee  post  sub  (4).)  The  compensation 
must  not  exceed  the  pecuniary  loss^  and  ought  not  to  include 
a  solatium  for  wounded  feelings  or  annoyance  (168  a). 

If  the  person  makings  or  the  person  receiving,  the  libellous 
Btati*ment  is  justifiably  interested  in  the  information  conveyed 
thereby,  no  compensation  can  be  claimed  if  the  person  making 
the  allegation  was  ignoi^antof  its  untruth — ^B.G,B.  824  (2). 

The  principal  charac^teristics  differentiating  German  from 
Engliish  law,  as  to  claims  for  compensation  arising  in  eases 
of  defamat  ion  may  be  summarized  a^  foQows  : 

(1)  there  is  no  distinction  in  German  law  between  slander  and 
Ubel; 

(2)  no  action  lies  under  German  law  for  negligent  defamation^ 
unless  the  plaintiff  has  suffered  pecuDiary  loss^  and  no  damages 
can  be  awarded  except  in  respect  of  such  pecuniary  loss ; 

(S)  the  distinction  between  absolute  and  qualified  privilege 
does  not  exist  in  German  law ;  wilful  defamation  is  not  privi- 
leged under  any  circumstances ;  negligent  defamation  is  excused 
in  every  ea:^  in  which  the  utterer  or  the  recipient  of  the  de£ama> 
tory  statement  had  a  legitimate  interest  in  its  contents* 

bb.  Seduction^ 

280.  Seduction^  in  the  popular  sense^  is  a  cause  of  action  if 
the  seducer  and  the  seduced  were  under  an  engagement  to  marry 
and  the  marriage  was  broken  off  by  reason  of  the  seducer's 
default— B.G,B,  13(X)  (1).  Apart  from  this  rule,  a  female  who 
has  been  induced  by  deceit  or  threats,  or  by  the  abuse  of  her 
dependent  position  in  relation  to  the  seducer  to  have  illicit  inter- 
eourse  with  himj  is  entitled  to  cl^m  compensation  for  all  damage 
ne«ulting  from  such  illicit  intercourse— B.G.B,  825,  In  both 
eases  compensation  may  be  awarded  for  damage  not  resulting  in 
pecuniary  loss  (168a)-^B.G.B.  847  (2),  1300  (2), 

The  German  action  tor  seduction  is,  of  course,  entirely  different 
from  the  corresponding  English  action,  with  regard  to  which  the 
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fiction  of  a  loss  of  services  has  to  be  introduced,  and  which  i 
in  any  case  be  brought  by  the  victim  of  the  seduction.     On 
other  hand  vindictive  damages,  which  may  be  awarded  in 
English  action,  are  out  of  the  question  under  the  German 
as  even  the  damages  in  respect  of  mental  suffering  or  loss 
Imputations  are  assessed  with  the  sole  object  of  giving  a  ; 
compensation  to  the  injured  female. 

cr.    Default  in  ike  perfonnanee  of  official  duiit$. 

290.  The  duties  of  public  officials  are  imposed  on  them  by  statA-l 
tory  provisions  intended  for  the  protection  of  others;  a 
injured  by  the  mlf ul  or  negligent  violation  of  such  dutiee  is  tb 
fore  entitled  to  compensation  under  the  general  rules  as  to  tmlawfol] 
acts  (287).     The  liability  of  an  official  guilty  of  any  such 
tion  of  duty  is,  however^  somewhat  mitigated  by  the  follon 
special  rules : 

(1)  a  party  injured  by  an  official's  negligence  has  no  elaim.! 
against  himj  if  he  can  obtain  compensation  elsewhene  (e.g.  firMi[ 
the  public  authority  represented   by   the   negligent   offieiil)— 
B.G.B.  839(1); 

(2)  a  judge,  who  violates  his  official  duties  as  it^ganls  ti^j 
judgment  delivered  in  an  action,  is  liable  for  the  damage 
thereby^  in  so  far  only  as  his  default  is  in  the  nature  of  a  ( 
offence— B.G.B,  839  (2) ; 

(3)  an  official  is  not  in  any  event  liable  for  damage 
by  his  default  if  the  injured   party  could  have  averted 
dama^^e  by  appealing  to  a  higher  authority,  and  has  wilfully  «r 
negligently  omitted  to  do  so^B*G-B.  839  (3), 

dd.  Unfair  competition, 

291.  The  application  of  the  general  principles  as  to  unlail 
acts  to  unfair  trade  competition  was  first  introduced  by  : 
French  Courts,  and  followed  in  Germany,  in  a  somewhat  hm- 
tating  manner.  It  was  therefore  thought  expedient  to  jiff 
a  special  Imperial  Statute  on  the  subject,  which  came  into  foiw 
on  the  Ist  July,  1896,  and  remainetl  in  force,  after  the  ifttiih 
duction  of  the  B.G.B.,  by  virtue  of  E.G.  32.  Some  acts  of  unto 
competition  which  cannot  be  dealt  with  under  that  statute  m>? 
possibly  come  under  the  general  rules  as  to  acts  cohIm  to<^ 
morei  referred  to  above — 287. 
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The  statute  provides  a  remedy  in  the  caee  of  : 

(1)  any  untrue  aU^;ation  made  in  a  public  announcement^ 
by  which  it  is  intended  to  create  the  impression  of  a  specially 
favourable  offer — ss,  1-4 ; 

(2)  any  untrue  allegation  concerning  a  competitor^  or  any  of 
hijs  employees,  which  is  likely  to  injure  his  trade  or  his  credit — 
88,  6,  7 ; 

(3)  any  misleading  use  of  a  firm  name  or  business  designa- 
tion— s.  8. 

A  competitor  itijureU  by  au)'  of  these  three  kinds  of  offences^ 
may  obtain  an  order  prohibiting  its  continuation^  without  proving 
that  the  offender  was  guilty  of  wilful  default,  or  negligence. 

In  the  case  of  the  offence  mentioned  sub  (1)  full  compensation 
may  be  obtained  if  it  can  be  proved  that  the  offender  was  aware, 
or  ought  to  have  been  aware^  of  the  untruth  of  his  allegation ; 
in  the  case  of  the  offences  mentioned  sub  (2)  and  (3)  full  com- 
pensation may  be  obtained,  even  if  the  offender  acted  in  good 
faith  and  was  not  guilty  of  negligenccj  but  in  the  case  of  the 
offence  mentioned  sub  (2)  the  ordinary  rule  as  to  privileged 
communications — 288 — is  applicable. 

Any  person  who  is  wittingly  guilty  of  any  offence  referred  to 
sub  (1)  and  (2)  commits  a  criminal  offence ;  the  injured  party  may 
in  such  a  case,  instead  of  asserting  his  right  to  compensation 
claim  the  award  of  a  judicial  penalty  (172)  not  exceeding  10^001) 
Marks— ss*  4^  7,  14. 

Under  English  law  unfair  competition  as  such  does  not 
constitute  a  cause  of  action.  The  assumption^  that  ^  apart  from 
frauds  intimidation,  molestation,  or  obstruction  • . .  there  is  some 
natural  standard  of  fairness  *  or  '  reasonableness  •  .  .  beyond 
which  competition  ought  not,  in  law,  to  go '  is  repudiated  by  the 
Courts  (per  Bowen  L.J.  in  Mogul  Steamship  Co.  v,  McGregor 
23  Q.  B.  D.  598).  Some  of  the  acts  which  are  dealt  with  by 
the  German  Statute  as  to  unfair  competition  wouldj  however, 
be  treated  as  unlawful  acts  under  English  law  on  other  grounds ; 
thus  titles  of  literary  works  and  trade  names  which  are  Ukely  to 
deceive  the  public  are  forbidden — see  Metzler  r.  Wood  8  Ch*  D, 
606,  Reddaway  r,  Banham  (1896)  A.  C.  199;  and  disparagement 
of  goods  is  a  special  kind  of  libel — see  Western  Counties  &c,  n 
Lawes  &c.  L.  R.  9  Ex.  218 ;  Mellin  r.  White  (1895)  A.  C.  154. 
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ee.    Liability    of  owners  of  mine$^   guarries,    and  fadona^  fif  \ 
personal  in^uriei^ 

292.  Under  the  Haftpjiichtgesefz  of  1871  (as  amended  I 
E«G.  42)  *  the  owner  of  a  miDCj  quarry,  or  factory  is  liabkl 
the  damage  suffered  by  a  persou  killed  or  injured  in  oonsequ 
t)f  such  owner's  default,  or  of  the  default  of  any  repn 
of  such  owner,  or  of  any  person  entrusted  by  such  owBir ' 
the  superintendence  of  the  undertaking,  or  of  the  workmen  n 
his  employment.  The  mode  of  compensation  is  similar  to  tit 
mode  of  compensation  in  respect  of  injuries  to  life  and  W 
prescribed  under  the  general  rules — see  169  rule  (4),  286. 
The  owner's  liability  cannot  be  excluded  by  agrecmait.  TV 
general  rules  as  to  the  consec|uences  of  contributory  default  (149) 
do  not  apply  in  the  case  of  a  claim  under  the  statute ;  tkit 
English  doctrine  of  'common  employment'  has  never  tan 
adopted  in  Germany. 

The  practical  importance  of  the  above-mentioned  provisiflBS 
has  been  very  much  diminished  by  the  operation  of  the  law  ai  to  i 
compulsory  insurance.^ 

'  The  special  Imbility  of  railway  undertakings  under  the  ataiuto  meatier 
in  the  text  has  been  referred  to  above — 151  sub  (4) ;  no  further  xtlfn 
ia  made  to  it  In  this  place^  as  it  is  not  in  any  sense  n  llAbilitjr  cr  iirfirt«» 

'  The  severat  atatutea  as  to  compulsory'  insurnnce  againat  acctdctnti  i 
cessively  enactpd  since   1884^  and  all  republlahed  in  1900  in  a 
form^  deal  with  the  following  classes  of  workmen  and  employees : 

(1)  the  Industrial  Accidents   Insurance  Statute  deals  with 
ployed  :  (a)  in  mines,  quarries^  &c. ;  (6)  in  certain  specified  trades  < 
with  bnlldirig  and  other  works;  (e)  in  the  postal  serrico  or  on 
and  railways ;  {d)   in  the  carriage  of  goods  or  persons,  and  the  fbrwifdiag| 
and  storage  of  goods  ; 

(2)  the  Agriculture  and  Forestry  Accident  Insurance  Statute  dealt  mitk 
pei*8ons  employed  in  agriculture  and  forestry ; 

(3)  the  Building  Work»  Accident  Insurance  Statute  deals  with  |Mfsai 
employed  to  builtling  works  not  provide  for  by  the  ataiutea  maatiooid  i 
(1)  and  (2) ; 

(4)  the  Maritime  Navigation  Accidents  Insurance  Statute  deals  with  | 
engaged  in  the  occupations  denoted  by  its  title. 

All  workmen  and  employees  engaged  in  the  ocoupaUons  enumermtedl 
whose  annual  earnings  do  not  exceed  S,000  Marks  are  eampeUed  to  i 
against  accidents,  and  in  some  cases  the  compulsion  extends  to  < 
whose  annual  earnings  exceed  8,000  Marks,  and  also  to  penons  working 
their  own  account.     The  liability  of  an  employer  in  respect  of  datftica 
life  and  limb^  or  to  health,  suGTered  by  a  person  employed  by  him^  it  i»> 
persona  insured  under  the  compulsory  system  mc^iiied  na  follows  : 

(1)  neither  the  inuured  nor  any  of  the  persona  benv^fiUng  by  Uie  is 
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ff*  LiabilU^  of  iiifionmen  in  respect  of  demote  done  bf  eolliitmi, 

293.  The  following  rules  apply  on  this  subject ; 

(1)  il  the  collision  is  causeil  exclusively  by  the  default  of  the 
crew  of  one  of  tUe  ships^  the  owner  of  such  ship  is  liable,  as  well 
18  the  persons  by  whose  default  the  collision  was  caused; 

(2)  if  the  crew  of  neither  ship  was  in  default^  neither  ship- 
oivner  is  liable ; 

(3)  if  both  the  crews  were  in  default^  the  question  as  to  the 
liability  for  the  damage  and  as  to  the  amount  of  the  compensa- 
tion depends  on  aU  the  material  circumstances^  more  particularly  on 
the  question  as  to  whose  default  had  the  preponderating  influence^; 

(4)  if  the  damage  is  caused  by  a  compulsory  pilot  the  ship- 
owner is  not  liable— H.G.B.  734-739. 

lus  ft  cUim  agninat  any  person  who,  but  for  the  compiildory  law,  would  b© 
lUblo  under  the  SUtuto  of  1871  in  respoct  of  dAmage  to  life  or  limb  or 
h«Altlip  unlets  it  U  proved  in  the  cour^^  of  a  oriminml  trijil — or  In  aome 
tacMpttonftl  cases  without  such  trial^that  the  damaging  event  was  wilfully 
eamed  by  any  such  person ;  where  such  proof  has  been  furnished  the 
difference  between  the  value  of  the  compeQuation  which  would  have  been 
payable  to  a  person  not  subject  to  compulsoiy  insurance,  and  the  value 
of  the  compensation  received  under  the  compulsory  insuranoe  law  may  be 
claimed ; 

(2)  an  Inauxance  atisociation^  otht<r  than  n  compulsory  insurance  association, 
which  has  paid  any  compensation  to  a  direct  or  indirect  victim  of  the 
damaging  events  has  a  cbiim  fi^r  compensation  against  any  person  who, 
but  for  the  compubory  insurance  kw,  would  have  been  liable  under  the 
Statute  of  1871  for  such  damaging  event,  if  it  is  proved  in  the  course  of 
criminal  trial — or  in  some  exceptional  cases  without  such  trial — ^that  the 
damaging  event  was  caused  by  the  wilful  default  of  such  person,  or  by  his 
omission  to  give  the  degree  of  attention  whicii  he  was  bound  to  give  in 
JMseordance  with  the  riMjulrementa  of  his  office  or  calling  ; 

(3)  a  compulsory  insurance  association  is  entitled  to  the  claim  for  compensa* 
tion  mentioned  sub  (2)  without  being  in  any  case  compelled  to  resort 
to  a  criminal  trial  in  order  to  prove  the  facts  on  which  the  claim  depends  ; 
the  association  is  not  bound  to  assert  a  claim  founded  on  mere  negligence, 
and  the  person  against  whom  it  is  intended  to  assert  such  a  claim  may 
ref^uire  a  general  meeting  of  the  uasociation  to  be  summoned  for  the  purpoee 
of  deciding,  whether  the  majority  wish  the  claim  to  be  enforced  ; 

(4)  a  compulsory  insurance  association  is  subrogated  to  any  right  of  com* 
pensation  to  which  any  party  entitled  to  compensation  from  its  fujids  is 
entitled,  otherwise  than  under  the  Statute  of  1871,  to  the  extent  of  the 
value  of  the  compousation  to  which  such  party  is  entitled  out  of  its  funds.— 
84fe  Trade  Accident  Insurance  Statute  as.  135-140,  and  the  corresponding 
sections  in  the  other  compulsory  inemranee  statutes. 

*  Under  art.  7^7  of  the  old  H.G,B.  neither  shipowner  was  liable  where 
the  damage  was  caused  by  both  crew^  ;  under  Engliah  law  the  damagea  ar» 
divided  in  such  a  < 
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gg*  LtabUH^  in  respect  <f  danger  armngfrom  animals  and  hiMmpM 

294.  There  is  no  general  rule  of  Gennaii  law  oorrespoiwiiajll 
the  rule  of  English   law^   under   which  a  person  who 
a  dangerous  object  on  to  his  land,  is  liable  in  damages,  it  1 
fails  to  use  proper  precautions  for  preventing  the  danger  (H< 
r.  Rj lands  L.  H.  I  Ex,  265).     The  following  roles  apptju^l 
certain  specific  sources  of  danger  : 

(1)  LiaUlUyfor  damage  done  bg  animals} 

Where  an  animal  causes  injury  U>  the  life  or  limb  or  haikkd  j 
a  human  being,  or  danaage  to  a  thing,  any  person  who  idil 
have  been  entitled  to  compensation  if  the  damage  had  b* 
caused  by  an  unlawful  act  (286)  is  entitled  to  claim  competnitil^ j 
for  such  injury  from  the  person  keeping  the  animal,  wiwAti 
there  was  any  default  on  his  part  or  not ;  a  person  so  ew^lid>  \ 
may  also  claim  compensation  fi^om  any  person  who  wa«  pliflJ  ' 
in  charge  of  the  animal  by  the    person  keeping  it,  mxlm  k 
can  prove  that  he  applied  the  degree  of  diligence  osoal  oaiB  ^ 
the  circumstances,  or  that  the  damaging  event  could  not  but  j 
been  avoided  by  the  application   of   such   diligence'* — B,G*R 

834,  835. 

(2)  Llabilil^  for  damage  done  i^  game. 

Where  the  sporting  rights  over  any  parcel  of  land  are  tesUdj 
in  any  person  other  than  the  owner  of  such  parcel,^  the  petson  tit  I 
whom  the  sporting  rights  are  vested  is  bound  to  compensate  tkj 
owner  for  all  damage  done  to  the  land  or  to  any  produce  sevoJJ 
therefrom,  but  remaining  thereon,  by  certain  specified  kind^i 
game  (fallow,  red,  and  roe  deer,  elk,  wild  boar,  or  pheafianU). 

^  There  is    conaldemble   discontent    among  the    A^culhiral   chmm  <fl1 
Germany  about  the  rul^s  on  this  subject^  and  funendiag  le^Ulfttioo  i*  M0 
(November  190G)  before  the  Keichstag. 

^  As  to  the  apportionment  of  the  liability  between  the  teTeml  j 
liable  to  compeoftate  the  injured  party  .see  295. 

'  Where  the  sporting  righta  over  two  ndjoining  ettatee  amnot  be  ex«n^ 
Heparately,  and  the  owner  of  one  of  the  estates  leasM  the  sporting  righU  9<ir 
his  land  to  the  owner  of  the  other  estate^  the  aporting  rights  ovtr  t 
estates  are  deemed  to  be  vested  in  the  tatter ;  in  any  other  caie  of  •  I'l'*  i 
Qf  sporting  rights,  the  h^ssee  is  not  de^^mod  the  pernon  in  whom  lb«  fpo«ti»l 
rights  are  vested.  If,  under  any  statutory  provisionat  the  aovend  ewnti*  ■ 
all  the  holdings  comprised  in  any  district  oxeroise  their  sportLaffif^ 
jointly  their  linbility  for  the  damage  done  by  the  gome  is  appoitioiMd  *" 
propftrtion  to  the  size  of  their  re»petitire  properties — 6.0*B.  861k 
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(8)  UahUity  for  damage  done  h^  the  colUp9e  of  bnildingn. 
If  by  tlie  collapse  of  a  buildiDg  or  otlier  erection^  or  by 
Ihe  severance  of  any  part  thereof  from  the  main  part,  the  life 
or  limb,  or  health  of  a  human  beinp:  ie  injured,  any  person  who 
would  have  been  entitled  to  compensation  if  the  damage  had 
been  caused  by  an  unlawful  act  (286)  maj-  claim  compensation 
for  such  injury  from  any  person  who  is  liable  in  respect  thereof, 
under  the  following  rules^  \ 
\  (1)  the  proprietary  possessor  (311)  of  the  parcel  of  land  on 
which  the  building  or  erection  is  situate  is  liable  if  the  damaging 
event  was  caused  by  defective  couijtruction,  or  insufficient 
repairs,  unless  be  can  prove  that  he  applied  the  diligence  usual 
under  the  circumstances  for  averting  the  danger — ^B.G.B.  836 
(1)  (3) ;  if  any  person  other  than  the  possessor  of  the  land  is  in 
poosowioD  of  the  building,  or  erection,  by  virtue  of  any  right 
in  respect  thereof — e.g.  by  virtue  of  a  heritable  building  right 
(S48^  349) — he  is  liable  in  the  place  of  the  i>ossessor  of  the 
land— B.G.B.  837 ; 

1(2)  any  person  who  by  agreement  with  the  possessor  uoder- 
tekes  to  keep  the  building  or  erection  in  repair,  or  has  to  keep  it 
In  repair  by  virtue  of  any  right  of  user  vested  in  him,  is  liable 
tn  the  same  way  as  the  possessor — B.G.B.  838 ; 
K     (3)  a  former  proprietary  possessor  is  liable  if  the  damaging 
Kevent  occurred  within  a  year  from  the  termination  of  his  pos- 
■Kssion,  unless  he  can  prove  that  he  applied  the  diligence  usual 
"under   the   circumstances  while  he  was  in  possession,  or  that 
a   subsequent   possessor  by    the  application    of   such  diligence 
might  have  averted  the  danger— B.G.B.  836  (2).* 

f  (4)  General  olfien-atlom. 

The  special  rules  stated  above  do  not  exclude  the  general 

liability  for  damage  to  life  or  limb  or  health,  caused  by  dangerous 

animali^  or  defective  buildings  ;  thus  a  i>erson  injured  by  reason 

of  the  bad  condition  of  a  staircase  leading  to  a  Court  of  Law 

in   which  such  person  had  to  attend,  is   entitled  to  damages 

from  the  Government  of  the  State  to  which  the  Court  belongs 

if  the  danger  could  have  been   avoided  by  the  application  of 

proper  diligence  {Prnuian  ^  JuHumi$U9(erml6faU' ,  1904,  p.  321). 

•  Aft  to  the  apportioiuuent  of  the  lUbilitj  l*etween  sereml  persons  liablo 
together  under  the  niles  see  295. 
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Under  the  general  rules,  the  plaintiff  must  always  pr 
the  defendant  was  in  default,  but  under  the  special  ni]« 
liability  sometimes  arises  aj>art  from  any  question  of  defaatt  i 
the  part  of  the  defendant,  and  in  all  cases  where  the  applicalit| 
of  the  proper  degree  of  diligence  affords  a  g-round  of  excase^  tk  I 
defendant  must  prove  that  eneh  diligenee  was  applied  by  hm 


c.    Apportionment  of  Iiiability  between  several  penom 

295.  Where  several  persons  have  together  committed  fto  ok 
lawful  act,*  or  are  liable  under  any  specific  rule  of  law  it 
damage  caused  by  an  unlawful  act— see  for  instauae  29 
sab  (1)  and  (3),  they  are  liable  as  joint  debtors— B.G.B,  830  (l>, 
840  (1)  ^ ;  the  rules  as  to  contributions — 182  sub  (4}-i!^  I 
as  between  such  joint  tort-feasors,  modified  in  the  foUowin] 
manner : 

(1)  where  a  person  is  liable  for  the  unlawful  act  of  anoAfll 
for  which  such  other  is  also  liable  (150),  the  party  who  )m\ 
committed  the  act  is,  bs  between  himself  and  the  party  liahkfof  I 
his  act,  answerable  for  the  whole  of  the  compensation — B.GJ.| 
840(2); 

(2)  where  in  the  case  of  damage  done  by  animalsj  or  the  coUifit' 
of  buildingSj  &c.,  any  person  other  than  the  i>erson  liable  vaaiff 
the  special  rules  mentioned  above  (294)  is  responsible  for  tlw 
damage  (e*  g*  a  builder  through  whose  negligence  the  biiiUtO{ 
has  collapsed},  such  third  party,  as  between  himself  and  tb 
person  liable  under  the  special  rules,  must  bear  the  wlioil 
of  the  compensation— E.G. B.  840  (3)  ; 

(3)  where  a  public  official,  who  is  under  a  duty  to  appoiat  0P| 
control  another  entrusted  with  the  care  of  a  third  party's  afiip»'  f 

^  A  p«raon  by  whom  the  act  was  inoiied  or  aasisted  10  for  the  pmymmd  | 
the  rule  deemed  &  person  acting  together  with  the  penon  daiag  th*  tf^ 
B.G.B,  880  (2). 

'  An  exception  cxista   in  the  caae  of  several  persons^  jointly  ex0i«lMm  j 
sporting  rights,  who  as  to  dnmage  done  by  game  are  Uable  only  ^r«  r«te  ^  1 
their  re«pective  interests  in  the  land  over  which  the  sporting  rtgliii  ^ 
exercised.— See  294  note  3^B.03.  840  (1\ 

'  IHustration  :  The  judge  of  a  GuardiansJiip  Court  has  to  sppciot  ikf 
guardian  for  any  person  within  his  jurisdiction  requiring  a  gturdisBt  ^ 
to  control  the  exercise  of  ttuch  guardian's  powers  (451) ;  the  judge  »»w«W** 
the  guardian  are  liable  to  the  word  for  loss  caused  by  the  n^leei  of  tk^^f 
respective  duties. 
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is  liable  for  loss  cau^^  to  suck  third  paiiy  by  the  neglect  of 
puch  duty,  and  tlie  person  appointed  or  controlled  by  him  is  also 
liable  for  the  same  loss,  the  latter  as  between  himself  and  the 
official  must  bear  the  whole  loss— B.G.B,  840,  841. 

The  rules  as  to  the  apportionment  of  the  compensation  may 
in  some  cases  be  modified  by  agreement  between  the  parties ; 
thus  a  party  who  undertakes  the  care  of  an  animal  or  of  a  building 
may  a^ree  with  the  person  keeping  the  animal,  or  the  possessor 
of  the  buildbgs,  to  undertake  the  whole  of  the  liability. 

I  d.    Prescription. 

206.  A  claim  to  compensation  for  damage  caused  by  an 
unlawful  act  is  barred  after  the  lapse  of  three  years,  reckoned 
from  the  time  at  which  the  party  entitled  to  compensation 
beoomes  aware  of  the  damage,  and  of  the  identity  of  the  party 
Uable  in  respect  thereof ;  such  a  claim  cannot  in  any  event  be 
asserted  after  the  laps^  of  thirty  years  from  the  time  of  the 
commission  of  the  unlawful  aet^ — B.G.B,  852  (!)• 

A  party^  liable  to  give  compensation  must,  even  after  the  lapse 
of  the  period  of  prescription,  restore  any  benefit  acquired  by  the 
commission  of  the  unlawful  act,  in  accordance  with  the  rules 
as  to  unjustified  benefits  (298)— B.G.B.  852  (2). 

If  a  person  by  means  of  an  unlawful  act  acquires  a  personal 
claim  against  another  (e.g.  if  he  extorts  a  promise  by  fraud),  the 
latter  may  refuse  satisfaction  of  the  claim,  even  after  the  date  at 
which  the  right  to  rescind  the  transaction  has  become  barred  by 
prescription — B.G.B.  853, 

I  The  claims  arising  under  the  law  as  to  unfair  competition 
(see  291  and  s.  11  of  the  statute  there  referred  to)^  and  the 
claims  against  railway  undertakings  and  owners  of  mines,  quar- 
riesi  and  factories  in  respect  of  |>ersonaI  injuries  (see  292  and 
s,  8  of  the  statute  there  referred  to),  are  subject  to  shorter  periods 
of  prescription. 


CHAPTER  II :  OBLIGATIONS  IMPOSED  BY 
SURROUNDING  CIRCUMSTANCES 

1.  Comparative  Statement 

297.  In  all  systems  of  law  certain  classes  of  obligatkni  mI 
recognized  whicli  neither  result  from  an  act-in-the-law  nor  {ml 
an  unlawful  act  done  by  the  debtor,  but  which  are  rmfoil 
upon  him  where,  owing  to  some  accident,  mistake,  or  cfttl 
circumstance,  he  becomes  entitled  to  a  benefit  at  the  expeDttiE| 
another. 

Under  Roman  law  the  obligations  arising  by  reascm  of  19^  I 
tiorum  geitio  and  those  enforceable  by  the  various  kindi  i  | 
candictionei  {condictio  indehiti,  &c)  are  instances  of  such  e 
of  obligations.  Under  English  law  they  are  not  so  common,  Vit  ^ 
the  actions  'for  money  had  and  received'  and  'for  mmtf 
received  to  the  use  of  another'  may  be  referred  to  as  inslaiiMi 
of  their  recognition,  as  well  as  the  rules  of  maritime  law  u  ti 
voluntary  salvage  and  towage  and  the  rules  of  equity  u  ti 
'resulting  uses'  and  'resulting  trusts'. 

The  rules  as  to  'unjustified  benefits'  (298)  and  'volantuy 
services '  (301)  forming  part  of  the  new  German  law  give 
a  general  recognition  to  the  principle  that  a  person  benefitoi 
by  accident  or  mistake  at  the  expense  of  another  is  boand 
to  restore  such  benefit  or  to  compensate  the  other  for  his  sacrifice; 
the  niles  as  to  obligations  arising  by  community  of  interesb 
(304,  305)  and  by  estoppel  (306)  illustrate  the  same  principle  in 
a  less  direct  way. 

2.  Unjustified  Benefits 
a.   (General  Rule. 

298.  An  'unjustified  benefit'  {ungerecktfertigle  Bereiekenns) 
is  a  benefit  received  without  a  sufficient  legal  ground  {pkne  rtckir 
lichen  Grund).  The  expression  *  legal  ground '  is  the  equivalent 
of  the  Roman  causa,  which  has  a  more  extensive  meaning  thm 
the  English  term  'consideration'  in  its  usual  narrower  sense; 
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thus  the  amimu^  donandi  is  a  good  legal  ground^  though  it  is  not 
a  *  valuable  coiiBideration  \ 

Any  person  who  receives  a  benefit  at  the  expense  of  another 
without  a  suflScient  legal  ground  must  restore  such  benefit  to  the 
person  at  whose  expenae  it  was  received. 

Where  the  benefit  was  received  on  a  sufficient  legal  ground, 
which  has  subsequently  ceased  to  operate,  or  by  virtue  of  an 
act*in-the-law  the  puqiose  of  which  has  not  been  accomplished^ 
the  person  at  whose  expense  such  benefit  was  received  has  a  right 
to  the  restoration  of  the  Biatm  quo  an^e  in  the  same  way  as  if  no 
suffieient  legal  ground  had  ever  been  in  existence;  if  it  was^ 
howevBT,  known  to  him  ah  initio  that  the  accomplishment  of  the 
pucpoie  of  the  transaction  was  impossible,  or  if  such  accomplish- 
ment was  prevented  by  any  unfair  conduct  on  his  part,  he 
forfeits  his  claim  to  restoration — B*G,B,  812,  815. 

Nllustrations  :  1,  ^  makes  a  gift  of  a  house  to  his  son  JS.  ^is 
ty  of  conduct  entitling  A  to  revoke  the  gift ;  upon  the  exercise 
aeh  right  A  is  entitled  to  claim  the  retransfer  of  the  ownership 
neason  of  the  fact  that  the  le^l  ground,  on  which  such  owner- 
i  was  transferred  to  B^  has  ceased  to  operate. 
2.  A  pays  B  for  the  use  of  a  window  on  a  date  on  which  the 
eofonation  procession  is  to  pass  it ;  the  procession  does  not  pass, 
owing  to  the  King's  illness.  A  may  recover  the  amount  paid  by 
him  because  the  purpose  of  the  hiring  agreement  under  which  it 
was  paid  was  not  accomplished ;  if  A  knew  that  the  procession 
on  the  day  in  question  could  not  possibly  take  place,  he  has  no 
right  to  recover  the  amount  paid  by  him. 

IB      The  general  rule  as  to  unjustified  benefits  stated  above  is 
supplemented  by  some  special  rules  of  which  the  effect  is  stated 

I  in  the  following  section, 
b.   Special  Bulea* 
(1)   Recovery  of  objects  delivered  in  discliarge  of  a  ntm-^lthni 
oUif^athn  (condiefio  indebiti), 
299.   A  person  who  pays  money   or  delivers  an  object  imder 

■  the  mistaken  impression  that  he  is  discharging  an  obligation 
may,  under  the  general  rule  stated  above  (298),  recover  such 
money  or  such  object  on  finding  that  the  assumed  obligation  was 
non-existent ;  he  has  the  same  right  if,  at  the  time  of  making 
the  payment  or  delivery^  he  was  in  a  position  to  resist  a  claim 
for  the  performance  of  the  obligation  intended  to  be  discharged. 
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by  means  of  any  defence  or  set-off  other  than  the  plea  of  pre* 
ecription.^ 

The  mere  fact  that  the  performance  of  the  obligation  was  not 
due  at  the  time  when  the  payment  or  delivery  was  made  does 
not  entitle  the  party  making  it  to  recover  the  money  or  object 
paid  or  delivered  prematurely,  or  to  demand  interest  for  the 
intermediate  period* 

The  right  to  recover  any  money  or  object  paid  or  delivered 
for  the  purpose  of  discharging  an  obligation  which  in  fact  was 
non-existent  or  unenforceable  is  excluded  if  the  payment  or 
delivery  was  made  with  the  knowledge  of  the  invalidity  of  the 
obligation  or  of  the  existence  of  a  valid  defence,  or  in  com- 
pliance with  a  moral  duty,  or  with  the  requirements  of  social 
propriety— B.G,B.  813,  814. 

(2)   Claim%  for  indemnity  in  respect  of  unaui^orized 
aliemMon^  of  property. 

If  any  person  makes  any  disposition  of  a  thing  or  right  whic! 
is  binding  upon  the  true  owner,  though  unauthorized  by  him 
(see  for  instance  333),  such  true  owner  is  entitled  to  claim  from 
the  person  making  such  unauthorized  disposition  any  benefit 
received  in  consideration  thereof  or  in  connexion  therewith  ^  — 
B,G.B.  816  (1). 

If  the  person  by  whom  the  unauthorized  disposition  was  made 
did  not  himself  receive  any  benefit  in  return  therefor  or  in 
connexion  therewith,  any  other  person  by  whom  a  direct  benefit 
was  derived  in  consequence  of  such  disposition  is  liable  in  his 
place— B.G.B.  816  (2). 

If  any  pajTnent  or  delivery  was  made  to  a  person  who  was  not 
entitled  thereto,  but  with  the  result  that  the  person  making  such 
payment  or  delivery  was  duly  dtsehatged  thereby  (see  for  in- 

*  This  rule  corresponds  to  the  Engliah  rule  as  to  the  recovery  of  money 
paid  under  a  mistake  of  fact,  but  under  the  German  Inw  other  objects  may 
be  recorered  as  well  as  money,  and  no  distinction  is  drawn  between  a  mia- 
take  of  fact  and  a  mistake  of  law. 

^  If  the  disposition  was  in  the  nature  of  an  unlawful  act^  the  true  owner 
is  of  course  entitled  to  full  compensation  under  the  rules  as  to  unlawful  aeta, 
but  if  the  act  was  done  in  good  faith  and  without  negUgenoe,  nothing  mono 
can  be  claimed  than  the  restitntion  of  any  benefit  reoeived  by  the  trans- 
action. Dluatration  :  If  a  sheriiTa  officer  without  any  default  on  his  part 
Bella  gooda  not  belonging  to  the  judgment  debtor  to  a  purchaser^  who  ill 
good  faith  acquires  the  ownership,  the  true  owner  haa  a  claim  againai  him 
only  in  ao  far  aa  the  proceeds  of  aale  are  in  hia  hands. 
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stance  175),  the  person  who  was  entitled  to  such  payment  or 
delivery  may  claim  from  the  person  by  whom  it  was  received  the 
surrender  of  all  benefits  derived  therefrom — B.G.B.  816  (2). 

(8)  Claims  for  return  of  paymmis  ami  deliveriei  made  in  eon* 
iidera^ion  of  prokiiUed  or  immoral  acU  {condicdo  ob  furpem 
eau^amy 
If  the  purpose  of  the  transfer  or  delivery  of  any  object  to 
another  is  of  such  a  nature  as  to  oonstitute  its  acceptance  a  pro- 
hibited act,  or  an  act  contra  bono*  mores,  the  party  making  the 
transfer  or  delivery  may  recover  such  object  unless  he  was  in  pari 
delicto.     If  any  obligation  is  incurred  for  any  purpose  of  the 
nature  described,  the  party  incurring  such  obligation  may  claim 
to  be  released  therefrom,  even  if  both  parties  were  in  pari  delicto — 
B.G3,  817. 

Illustration :  A  receives  £100  from  B  for  the  disclosure  of 
a  secret  chemical  process ;  the  disclosure  was  a  gross  breach 
of  confidence,  and  therefore  eonira  bonos  moren ;  if  B  was  not 
aware  of  this  circumstance  he  may  recover  the  £100;  if  the 
drcnmstances  were  known  to  him  he  has  no  claim  for  a  return  of 
his  payment ;  if  instead  of  paying  the  £100  he  had  promised  to 
pay  them  at  a  future  date*  he  might  have  refused  such  payment 
and  claimed  to  be  released  therefrom  in  any  event 

(4)  Claims  agaimt  parties  to  bilU  of  ^^kange  in  respect  of  rigih 

hit  by  informality  or  prescription. 

The  holder  of  a  bill  of  exchange  who  has  forfeited  his  right  of 
recourse  against  the  drawer  by  his  failure  to  comply  with  the 
requirements  as  to  presentation  or  notice  of  dishonour^  may  claim 
the  surrender  of  any '  unjustified  benefit^  accruing  to  such  drawer 
by  reason  of  the  forfeiture  of  the  right  of  recourse.  Similar 
mles  are  applied,  as  to  claims  barred  by  prescription,  against 
acceptors  of  bills  of  exchange  or  makers  of  promissory  notes — 
W.O*  83,  98,  Nr.  10. 

Illustration :  A^  the  acceptor  of  a  bill  for  £100,  has  refused 
payment ;  iZ,  the  holder,  omits  to  send  proper  notice  of  dishonour 
to  the  drawer  1),  and  consequently  loses  his  right  of  recourse 
against  J> ;  the  bill  bad  been  accepted  by  A  for  i^s  accommo- 
dation, and  J}  had  remitted  no  funds  Xo  A]  H can  recover  from 
I)  the  amount  which  be  received  on  negotiating  the  bill. 
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c,  ITature  of  Claim  for  surrender  of  unjustified  benefin.  | 

300,  The  rules  as  to  ^unjustified  benefits*  are  intended 
prevent  the  person  concerned  from  reaping  an  unmerited  adv 
tag-e  at  the  expense  of  another,  hut  it  is  not  their  object 
indemnify  the  claimant.  For  this  reason  the  person  hav 
to  return  the  benefit  is  not  ab  initio  bound  to  exercise  Uf 
diligence  as  to  the  preservation  of  any  object  which  he  may  ie 
liable  to  return;  if  such  object  is  destroyed  before  he  becooMi 
aware  of  his  duty  to  return  it,  the  loss  falls  on  the  claiinaat 
The  recipient  has  to  return  the  object  received  by  him,  aod  ifl 
profits  received  therefrom,  as  well  as  any  object  received  in  iti 
place  or  by  way  of  compensation  for  its  loss  or  destruction;  if 
the  return  of  any  object  is  impoBsible,  its  value  must  be  paid  U 
the  claimant,  in  so  far  as  the  benefit  of  such  value  is  still  retunoi 
by  the  claimant— B.G.B.  818  (1)  (2)  (3).i 

The  restriction  as  to  the  recipient's  liability  ceases  to  openle 
after  action  brought ;  from  that  time  the  stricter  liabilitr  brougii 
about  under  the  general  rules  as  to  the  effect  of  lin  pendem  (156)  ii 
imposed  upon  the  recipient — ^B.G.B,  818  (4);  in  the  foDowtOf 
events  such  stricter  liability  begins  to  operate  at  an  earlier  date; 

(1)  where  the  recipient,  on  the  receipt  of  the  benefit,  is  %mmt 
of  the  absence  of  a  legal  ground  the  stricter  liability  begins  if 
from  the  receipt  of  the  benefit ;  where  he  becomes  aware  of  tie 
absence  of  a  legal  ground  at  some  later  date,  the  stricter 
liability  begins  as  from  such  later  date — B.G.B.  819  (1); 

(2)  where  the  acceptance  of  the  benefit  infringes  a  legal  pn>' 
hibition  or  is  contra  honos  more^^  the  stricter  liability  begins  •• 
from  the  time  of  such  acceptance — B,O.B*  819  (2) ; 

(3)  where  the  legal  ground  originally  existing  oei0e»  to 
operate^  or  where  the  purpose  of  the  act  by  which  the  benefit 
was  conferred  is  not  attained^  the  recipient,  if  at  the  time  of  the 
receipt  of  the  benefit  he  was  aware  of  the  possibility  of  the  otsMf 
of  the  legal  ground,  or  of  the  uncertainty  of  the  attainment  of 
the  purpose,  comes  under  the  more  stringent  liability  as  fro© 
such  time;  in  either  of  the  last-mentioned  events  interest  csntt<'* 
be  claimed  from  a  period  anterior  to  the  time  at  which  the  rigkt 

*  If  the  recipient  has  ooDsuiEied  the  value,  he  ia  deemed  to  haie  nliit*' 
its  benefit. 
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recover  the  beoefit  is  established ;  the  return  of  profits  can  be 
lemanded  in  so  far  only  as  the  recipient  is  still  benefited  thereby 
t  such  time— B.G.B.  820, 

Xf  the  recipient  of  a  benefit  transfers  such  benefit  gratuitously 
lo    another,  the  transferee  becomes  liable  in  the  place  of  the 
original   recipient,  in  so  far  as  the   liability  of  the  latter  is 
excluded  by  reason  of  the  transfer— B.G.B.  822.2 

The  claim  to  recover  any  unjustified  benefit^  or  to  be  released 
from  an  obligation  incurred  without  a  sufficient  legul  ground,  is 
sabject  to  the  ordinary  rules  as  to  prescription,  but  the  perform- 
ance of  an  obligation  incurred  without  a  sufiicient  legal  ground 
may  be  refusedj  notwithstanding  the  fact  that  the  claim  to  be 
nleaaed  from  such  obligation  is  barred  by  prescription — B.G.B. 


3.    VOLUNTAEY   SERVICES 

a.  Generally. 

801.  The  claims  of  persons  rendering  voluntary  services  are 
recogtiized  by  the  rules  '  as  to  conduct  of  business  on  behalf  of 
another  without  his  request'  {Geschafi^uArung  okne  Aufirag), 
which  correspond  to  the  rules  of  Boman  law  as  to  negotiorum 
getiio;  the  same  principle  is  also  applied  in  the  special  rules 
relating  to  maritime  salvage  or  assistance  {Bergung  und  Sul/e* 
leistung), 

A  person  who  volunteers  his  services  has^  in  certain  events, 
a  claim  for  reimbursement  of  outlay^  but  under  the  specific  rules 
as  to  salvage  and  assistance  a  reasonable  reward  may  be  claimedj 
as  well  as  the  reimbursement  of  outlay, 

English  law  maintains  the  maxim  that  no  one  can  make 
himself  the  creditor  of  another  against  his  willj  and  therefore 
does  not  generally  give  a  claim  for  the  reimbursement  of  outlay 
voluntarily  incurred,  though  such  outlay  may  have  been  bene- 
ficial to  another,  but  the  rules  of  maritime  law  as  to  claims  for 

'  If  at  the  time  of  the  tmnafer  the  original  recipient  was  under  the 
stricter  liabUitj,  the  remedy  is  avAilablo  against  him  only ;  but  as  long  as 
the  stricter  liability  does  not  operate,  the  recipient  ceases  to  be  liable  as  soon 
as  he  tranafer«  the  object  to  another,  except  in  so  for  as  he  receives  any 
benefit  by  reason  of  the  tranafer  or  retains  the  benefit  derived  from  the  use 
object* 
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salvag^e  are  tiimUkr  to  those  of  Genmm  law  (Merchant  Shipping 
Act  88.  544-571). 

b*  Voltmtary  Condnct  of  Business  on  belialf  of 
another. 

002.  A  person,  who  conducts  business  on  behalf  of  another 
without  his  request^  and  without  being  otherwise  entitled  to  act 
on  his  behalf,  is  described  by  the  German  expression  0e9€hdJU' 
fuhrer^  the  person  for  whom  he  acts  being  described  as  the 
Ge^chdfUherr,  which  expressions  in  the  further  course  of  this 
treatise  will  respectively  be  reproduced  by  the  English  terms 
'  voluntary  agent ^  and  'involuntary  principal ^ 

The  following  rules  are  applied  as  to  the  duties  of  a  voluntary 
agent : 

(1)  he  must,  as  soon  a^  practicable,  give  notice  of  kis  inter- 
vention to  the  involuntary  principal,  and  must,  unless  there  is 
danger  in  delay,  await  the  reply  to  such  notice  before  proceeding 
any  further— B,G.B,  681 ; 

(2)  he  must  conduct  the  involuntary  prineipars  business  in 
accordance  with  his  interest^  and  pay  regard  to  his  actual  or 
presumable  wishes — B.G.B*  677  ; 

(3)  subject    to  rule   (6),  he  is   liable    for  wilful  default  or 
negligence   in  the  same  way  as   if   he  were  acting  under  an 
agreement  involving  the   transaction  of  business   for  anoi 
(231)— B.G.B,  681 ; 

(4)  if,  in  any  case  not  coming  under  rule  (5),  the  voluntary 
agent's  intervention  was  in  opposition  to  the  actual  or  presum- 
able wishes  of  the  involuntary  principal,  he  is  also  answerable  for 
accidental  damage — B.G.B-  678; 

(5)  the  fact  that  the  voluntary  agent's  intervention  is  opposed 
to  the  involuntary  principal's  wishes  is  disregarded  in  any  ease 
in  which  failure  to  intervene  would  have  ]>re vented  the  perform- 
ance at  the  proper  time  of  a  duty  imposed  on  the  principal  in 
the  public  interest,  or  incumbent  upon  him  with  reference  to 
the  maintenance  of  any  relative  (412  (9),  430)— B.G.B.  679; 

{(^)  if  the  voluntary  agent's  intervention  had  for  its  object  the 
prevention  of  an  urgent  danger  threatening  the  involuntary  prin- 
cipal, the  voluntary  agent  is  not  liable  for  any  default  extending 
beyond  wilful  default  and  gross  negligence — ^B.G.B.  680 ; 
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(7)  if  the  voluntary  agent  is  under  incapacity  or  restricted 
capacity  he  is  not  liable  for  any  default  on  his  part|  except  in  so 
£ar  as  any  liability  arises  under  the  rules  as  to  unlawful  acts 
(287)  or  as  to  unjustified  benefitfi  (298)— B.G3.  682  ; 

(8)  the  voluntary  ag^nt  ig  entitled  to  the  reimbursement  of 
hia  outlay  in  accordance  with  rule  (9)^  unless  it  can  be  shown 
that  at  the  time  of  his  intervention  he  did  not  intend  to  claim 
mmbiirsement ;  where  a  person  provides  maintenance  for  any 
ancestor  or  issue  it  is  presumed  that  be  does  not  intend  to  claim 
reimbursement — B,G,B*  685; 

(9)  the  voluntary  agent  is  entitled  to  reimbursement  of  outlay 
in  every  case  in  which  the  intervention  was  in  the  principals 
interest^  and  in  accordance  with  hie  expressed  or  presumable 
wishes^  or  was  ratified  by  kim/  or  comes  under  rule  (5) ;  in  every 
other  case  the  voluntary  agent  has  no  claim  in  respect  of  his 
intervention,  except  in  so  far  as  the  involuntary  principal  is 
Uable  under  the  rules  as  to  unjustified  benefits — B.G.B.  683| 
684; 

(10)  the  fact  that  the  voluntary  agent  is  under  a  mistake  as 
to  the  identity  of  the  involuntary  principal  does  not  affect  the 
mutual  position  of  the  parties  j  the  person  on  whose  behalf  the 
intervention  is  made  is  entitled  to  the  rights  and  subject  to 
the  duties  of  an  involuntary  principal^  even  if  the  voluntary 
agent  intended  to  act  for  another  person — ^B.G#B.  686 ; 

(11)  if  a  person  who  believes  that  he  is  acting  on  his  own 
behalf  is  in  fact  acting  on  behalf  of  another,*  he  is  not  entitled 
to  the  rights,  or  subject  to  the  duties  of  an  involuntary  agents 
B.G.B- 687(1); 

(12)  if  a  person  transacts  any  business  as  his  own  knowing  it 
to  be  the  business  of  another,  the  person  on  whose  behalf  he  is 
acting  may  at  his  option  assume  or  decline  the  position  of  an 
involuntary  principal — B.G,B.  687  (9). 


*  A  person  who  p9jn  the  expense  of  haTtng  the  snow  swept  sway  in  front 
of  an  absent  relative'a  house  in  aoeordance  with  a  police  regulation,  or  who 
psjTS  the  orerdtie  aUowanoe  of  the  absent  relative's  son,  is  therefore  entitled 
to  reimbursement,  notwithstanding  the  fajot  that  he  was  reqneated  not  to 
make  any  such  payments. 

*  Rule  (11)  and  rule  (12)  may  be  applicable  in  a  case  in  which  a  person 
deals  with  property  which  he  belloTea  to  be  his  own,  or  intends  to  treat  as 
Ilia  own,  while  another  person  Is  the  true  owner. 
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c.   Maritime  Salvage  and  AssLBtance. 

S03,  A  person  who  renders  services  to  a  ship  in  di^' 
assists  in  saving  her  cargo  has  a  right  to  the  reimbursemei;.  -.  — 
outlay  and  to  a  reasonable  reward  which  is  recog-nized  in  diffettni 
ways  by  the  maritime  law  of  all  countries.  Under  English  Ii» 
only  one  kind  of  claims  viz,  the  claim  for  salvage^  is  admitted; 
under  German  law^  on  the  other  haodj  a  distinction  is  diavB 
between  salvage  [Bergun^)  and  maritime  assistance  (Ri^^ 
leidHng)^  the  reward  being  described  as  BergelohH  in  the  oie  «{ 
salvage^  and  as  HUl/Mlohu  in  the  case  of  maritime  MBMtiiica 
Salvage  relates  to  an  abandoned  ship  or  cargo ;  maritime  aasisi- 
ance  relates  to  a  ship  in  distress — H.G.B.  740.  (Co(m{ai» 
Merchant  Shipping  Act  1894  s.  546.) 

Under  English  law  the  rights  of  persons  rendering  eervioes  m 
saving  life  are  specially  safeguarded  (Merck.  Sh.  A.  1894  sb.  Ml^ 
545)j  but  under  German  law  the  saving  of  life  is  not  taken  mti 
consideration,  except  in  cases  in  which  the  ship  or  the  caigo^ 
or  part  of  the  cargo,  is  saved ;  where  this  is  done  the  peisoof 
saving  life  rank  pari  pas«u,  as  to  tlie  claim  for  reward^  wiA 
the  persons  saving  property — H,G,B.  748  (2). 

The  reward  for  salvage  or  assistance  is  ealetdated  so  as  t^ 
include  reimbursement  of  outlay,  and  is  assessed  and  lkppa^ 
tioned  among  the  several  persons  entitled  thereto  in  acoordinte 
with  the  principles  laid  down  in  H.G.B,  742-749^  as  modtM 
by  B,  1  of  the  Imperial  Statute  of  1902  on  the  same  sabjcd 
The  reward  for  assistance  is  always  assessed  at  a  lower  figure 
than  the  reward  for  salvage  would  have  been  under  the  aim 
circumstances  ;  for  the  purpose  of  the  computation  of  the  rewirfi 
the  value  of  the  saved  objects  is  an  entirely  subordinate  ekai^^ 
— H.G,B.  747. 

The  following  classes  of  persons  are  not  entitled  to  toy 
reward  for  salvage  or  assistance: 

(1)  the  crew  of  the  ship  which  is  abandoned  or  in  distrB*— 
H.aB.  740; 

(2)  any  person  who  obtrudes  his  services  unnecessarily,  ^ 
more  particularly  any  person  who,  while  the  master  remains  <* 
the  ship,  boards  the  ship  without  his  permission ; 

(8)  any  person  who  fails  to  inform  the  master  or  the  owwf 
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the  competent  authority  o£  the  existence  of  the  saved  object* 
— H,G.B-  750* 

.The  claim  for  reward  is  primarily  a  claim  charged  on  the  ship 
cargo,  but  a  master  delivering  any  goods  charged  with 
a  claim  for  salvage  or  assistance^  and  any  person  receiving  any 
such  goods  with  notice  of  the  chargCj  becomes  personally  liable 
to  the  extent  to  which  the  ship  is  liable ;  the  shipowner  is  liable 
to  the  same  extent  as  the  master  if  the  master  delivers  the  goods 
0Q  such  owner's  instructions — H*G.B.  751-753. 

If  the  reward  was  fixed  by  the  agreement,  either  while  the 
ship  was  in  distress  or  otherwise^  the  agreement  overrides  the 
l^al  rules  as  to  its  assessment^  but  in  the  first-mentioned 
evefit  a  reduction  of  the  agreed  amount  may  be  claimed  if  it 
is  tmduly  high  under  the  circumstances — H.G.B.  741* 

^^  4.   Obligations  ABisufe  from  Community  of  Property 

^K  OR  Loss 

^^  a.  Community  of  Ownership. 

304.  The  distinction  familiar  to  English  lawyers  between  joint 

tenancy  and  tenancy  in  common  does  not  exist  in  German  law, 

as  the  rule  of  survivorship  which  characterizes  the  English  joint 

tenancy  is  not  recognized  under  the  German  system.     German 

law  distinguishes  between  the  more  intimate  community  [Gemein- 

m:hafi  sur  gesamten  Hand)  ^,  of  which  the  common  ownership  of 

partners  in  a  non*mercantile  partnership  (67)j  the  community 

of  goods  between  husband  and  wife  (417),  and  the  community 

subsisting  between  co-heirs  (529)  are  conspicuous  examples,  and 

the   less  intimate   'community  by  undivided  shares^  {Gemein' 

scAafi  HOC  A  BruMeilefijj  which  represents  the  ordinary  type  o£ 

common  ownership ;  each  of  the  participants  in  a  *  community 

by  undivided  shares^  may  alienate  his  undivided  share  without 

the  concurrence  of  the  others,  while  in  the  case  of  the  Gemein^ 

ickaft  sur  gesamten  Hand  this  cannot  be  done,* 

The  rules  as  to  the  management  of  property  held  by  one  of  the 

more  intimate  communities,  and  as  to  the  rights  and  duties 

of  the  individual  participants^  are  laid  down  separately  as  to  each 

kind  of  community ;  where  no  such  separate  rules  are  laid  down, 

^  Tbe  persons  p&rticipating  in  such  a  community  are  called  Qesamthdnd^n, 
*  Ab  to  the  right  of  a  co-heir  to  aeU  bis  share  in  the  estate  fl^e  529. 


360 


LAW  OF  OBLIGATIONS 


the  rulesj  which  regulate  the  rights  and  duties  of  the  sevoil 
paxticipaBts  in  a  commiinity  by  undivided  stares,  are  applicable— 
B.G.B,  741  ;  these  rules  may  be  summarized  as  follows : 

(1)  in  the  absence  of  evidence  to  the  contrary,  the  shararf 
the  participants  in  the  common  property  are  deemed  to  be  eqml; 
the  shares  in  the  fruits  (77)  are  equal  to  the  shares  in  the  oomnMi 
property ;  each  of  the  participants  may  use  or  enjoy  the  property, 
but  so  as  not  to  interfere  with  the  use  or  enjojTnent  of  the  oth«i»— 
B.G.B.  742,  743  J 

(2)  the  participants  who  own  the  major  portion  of  the  coomoa 
property  may  make  such  arrangements  as  to  its  management  m 
is  suitable  to  its  nature,  but  so  as  not  to  cause  any  esseatiil 
change  and  not  to  interfere  with  the  right  of  any  indi\4dttil  to 
his  share  in  the  income ;  in  the  absence  of  any  such  anungemoil. 
no  act  of  manugement  is  operative  unless  it  has  the  CQDCunfSkCi 
of  all  the  participants  or  unless  it  is  necessary  for  the  preserfip 
tion  of  the  property^B.G.B,  744,  745  ; 

(3)  each  of  the  participants  is  under  an  obligation,  as  betwMB 
himself  and  the  others,  to  contribute  such  part  of  the  expeoHi 
and  outgoings  as  corresponds  to  his  share  in  the  oommoo 
property— B.G.B.  748 ; 

(4)  a  partition  in  accordance  with  the  specific  rules  laid  doini 
by  the  B.G.B.  752-757  may  at  any  time  be  claimed  by  any  ^|L 
participant,  except  in  so  far  as  such  claim  is  excluded  by  ^Sl^H 
ment ;  partition  may  be  claimed,  notwithstanding  any  agreemttt 
to  the  contrary,  if  there  is  any  cogent  ground — see  229  note  1 ; 
a  stipulation  excluding  partition  during  a  fixed  period  ia  reroikiii 
by  the  death  of  a  participant,  unless  the  contrary  is  exptwdy 
provided ;  an  agreement  between  the  parties  excluding  the  i^g^ 
to  partition  is  not  binding  on  any  person  who,  as  jndpDsat 
creditor  of   any  participant,   has  seized   his  share,  or  od  ihi 
person  who  administers  the  estate  of  any  participant  in  baftk- 
mptcy ;  the  right  to  partition  is  not  in  any  event  barred  bjr 
prescription— B.G.B.  749-751,  758;  K.O.  16  (2); 

(5)  the  common  property  cannot  be  alienated  except  with 
concurrence  of  all  the  participants,  but  each  participant 
alienate  his  share  without  the  assent  of  the  others  ^ — B.G3.  *47. 


>  An  tigte^aient  w  io  the  mode  of  tiiaD«s«nient  ^a  well  mb  m  ^ 
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The  special  rules  laid  down  by   H.G.B.  489-509  as  to  the 
•iOMnmon  ownership  of  ships  (Riederei),  in  cases  where  the  owners 
are  not  partners  in  the  ordinary  sense  of  the  word^  are  not  of 
great  practical  importance. 


ao5. 


b.  Cammnnity  of  Loss. 
Community  of  loss  exists  under  the  rules  of  maritime 


law  as  to  general  average  i^one  Haveret)  which  are  derived  from 
the  iex  Khodia  de  jactu^  and  the  general  principles  of  which  are 
universally  adopted.  The  provisions  of  German  law  on  the 
subject  may  be  summarized  as  follows: 

K  the  master  of  a  ship,  in  order  to  avert  a  danger  threatening 
both  ship  and  cargo,  sacrifices  some  part  of  the  cargo  or  of  the 
ahipj  or  incurs  any  special  outlay,  the  loss  or  outlay  is  shared  by 
Ihipi  freight,  and  cargo  in  their  proper  proportions*  The  state- 
ment as  to  the  amounts  respectively  payable  by  the  several 
parties  concerned  is  made  out  by  public  officials  who  are  called 
Dt'ipacAeure  (average  staters)*  The  persons  whose  property  was 
sacrificed  have  no  personal  remedy  against  the  parties  liable  to 
contribute  to  their  losSj  but  are  entitled  to  a  right  of  pledge  (393) 
over  the  objects  in  respect  of  which  the  contribution  is  payable ; 
this  right  of  pledge  does  not  affect  bona  fide  purchasers,  but  any 
person  who  receives  goods  charged  with  such  average  contribution 
with  notice  of  such  charge  becomes  personally  liable  for  the 
amount  of  the  contribution  if  he  delivers  the  goods  to  a  third 
party ;  a  party  who  has  taken  possession  of  the  goods  in  good 
fiiith  and  without  notice  of  the  right  of  pledge  is  not  affected 
thereby — H.G.B.  700-733,  Analogous  provisions  exist  as  to 
inland  navigation — Statute  as  to  Inland  Navigation  ss.  78-9L 

5.    Obligations  created  by  Estofpbl 

006.  The  principle  of  *  estoppel  \  which  plays  a  very  im- 
portant part  in  English  law,  is  not  known  as  such  in  Germany, 
but  certain  classes  of  obligations  recognized  by  German  law  are 
based  on  principles  similar  to  those  of  English  law  of  estoppel, 
and  may  conveniently  be  classed  together  under  that  head. 

«cxelading  tb«  right  to  partition,  either  penDimentlj  or  during  a  fixed  period, 
or  miMng  it  dependent  apon  notice ,  is  binding  on  the  Buccesttors  in  title  of 
Any  piu^cipant— B,Q.B*  746,  751. 
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According  to  the  English  law,  a  person  who 
another  to  act  on  the  assumption  that  a  certain  state  of  btt] 
is  in  existence  must,  in  the  cases  to  which  the  rules  ii 
estoppel  are  applicable,  allow  the  relations  between  him 
such  other  person  to  be  regulated  by  the  *  conventional  siMk 
facts'  thus  created,  and  cannot,  as  between  himself  aod 
other  person^  derive  any  advantage  from  the  circumstanee  ibat 
real  state  of  facts  was  different  (see  Lord  Blackbum^s  jodgniA 
in  Burkinshaw  v.  Nicolls  3  A.  C.  1004,  1025),  The 
law  in  the  eases  in  which  the  same  principle  is  applied  does  ©•(•• 
quite  so  far,  but  it  gives  a  right  to  the  party  who  relies  oa  thr 
existence  of  a  state  of  things,  which  does  not  in  fact  csi^ti 
receive  compensation  from  the  party  whose  representation  enfli 
his  mistaken  assumption.     The  principle  is  applied  as  folloo; 

(1)  where  a  declaration  of  intention  is  void  on  the  ground  o(  Ml 
having  been  intended  seriously  (98),  or  is  avoided  on  the  gwoi 
of  mistake  (99),  the  party  to  whom  the  declaration  was  com- 
municated  is  entitled  to  compensation  for  the  damage  soffeted  % 
him,  owing  to  his  reliance  on  the  effectiveness  of  the  declantko; 
where  the  declaration  was  one  not  required  to  be  eomnnimks&ii 
to  another  party  (95),  any  person  suffering  damage  by  relfOf 
on  its  effectiveness  is  entitled  to  compensation — B.G.B,  122  i 

(2)  where  an  agreement  is  void  on  the  ground  that  it  was  impo»- 
sible  ab  initio  (158),  or  on  the  ground  of  immorality  or  illegilitj 
(102),  the  party  who  at  the  time  of  the  apparent  formatioo  rf 
the  agrt^ement  was  aware  of  its  nullity  must  eompeimta  tht 
other  party  for  any  dam^e  suffered  by  his  reliance  on  tb 
validity  of  the  agreement  unless  the  nullity  wafl,  or  d^k  to 
have  been,  known  to  such  other  party — ^B.G.B.  807-809, 

The  damages  recoverable  in  either  case  are  damages  for  thr 
*  negative  interest '  in  the  effectiveness  of  the  declaration  or  ti* 
validity  of  the  agreement  (169). 

6.   Obligations  and  Rights  of  Finders  of  Lost  Objicti 

807.  A  person  who  finds  an  object  lost  by  another  anil  ^^^ 
it  into  his  possession  is  subject  to  the  duties  and  entitled  to  ^ 
rights  appearing  from  the  following  rules : 

(1)  the  finder  of  an  object  of  which  the  value  exceedi  ^^ 
Marks  must  give  immediate  notice  to  the  loser,  or  to  any  p*'*^ 
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entitled  to  receive  the  lost  objeet;  where  this  cannot  be  done, 
notice  must  be  g^iven  to  the  competent  police  autliority ; 

(2)  the  finder  must  keep  the  object  in  his  custody  unices  he 
prefers  to  deliver  it  to  the  competent  police  authority,  or  unless 
the  police  authority  requires  him  to  deliver  it ;  he  is  not  liable 
for  any  dama^  to  the  found  object  caused  otherwise  than  by  his 
wilful  default  or  gross  negligence  ; 

(3)  if  the  found  object  is  of  a  perishable  nature^  or  if  the 
expense  of  its  preservation  is  excessive,  the  finder  must  sell  it  by 
pablic  auction,  having  previously  given  notice  of  the  intended 
sale  to  the  police  authority; 

(4)  the  finder  must^  on  demand^  hand  over  the  object  or  the 
proceeds  of  its  sale  to  the  loser,  or  to  any  other  person  entitled 
to  receive  it ;  by  his  delivery  to  any  such  person  he  is  discharged 
from  all  further  claims ; 

(5)  the  finder  is  entitled  to  the  reimbursement  of  any  reason- 
ably necessary  outlay  made  in  connexion  with  the  custody  or 
pra§ervation  of  the  found  object,  as  well  as  to  a  reward,  calculated 
according  to  the  value  of  the  found  object ; 

(6)  if,  after  the  lapse  of  a  year  from  the  communication  of 
the  notice  to  the  police  authority,  no  claim  has  been  lodged  with 
such  police  authority,  the  identity  of  the  loser  or  owner  remain- 
ing unknown  to  the  fi^nder,  the  finder  acquires  the  ownership  of 
the  found  object  or  of  its  proceeds  of  sale,  unless  he  waives  his 
claim  thereto ;  if  he  waives  his  claim  the  parochial  authority 
steps  into  his  shoes.  Any  person  suffering  loss  by  such  transfer 
of  ownership  may,  within  three  years,  claim  restitution  under 
the  rules  as  to  unjustified  benefits  (298),  If  the  value  of  the 
found  object  is  below  three  Marks,  the  ownership  is  acquired 
after  a  year  from  the  date  of  the  finding,  unless  such  finding  is 
deliberately  concealed  *—B.G,B,  965-977, 

As  to  treasure-trove  see  341. 

*  JLs  to  objects  found  in  biiildiDgs  and  hj  public  authorities  see  B.O.B. 
978-988, 
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CHAPTER  I:   GENERAL  SURVEY 


1.  Natuhe  of  Real  Rights 

a08.  The  third  book  of  the  B.G.B,  deals  mainly  with  ^real 
rights '9  though  it  also  incidentally  contains  rules  referring  to 
ebUgitory  relations  arising  in  connexion  with  the  ownership  or 
poooocmon  of  things  or  similar  matters  (see  79). 

A  real  right  is  a  right  affecting  a  thing  available  against  all 
the  world,  and  not  merely  against  a  particular  person. 

The  most  complete  real  right  is  the  right  of  ownership,  but 
a  r^  right  may  also  concern  a  thing  owned  by  another; 
a  person  entitled  to  a  real  right  over  a  thins?  owned  by  another 
may,  by  virtue  of  such  right,  be  enabled  to  exercise  some  of  the 
privileges  of  ownership  in  lieu  of  the  owner,  or  to  restrain  the 
owner  from  exercising  some  of  the  privileges  of  ownership. 

While  obligatory  rights  may,  within  certain  limits,  be  created 
at  the  unfettered  discretion  of  the  parties  concerned,  real  rights 
are  inoperative  unless  they  conform  to  certain  types  defined 
by  law. 

Real  rights  affecting  immovables  are  classified  as  follows: 
(1)  ownership  rights  (323) ;  (2)  rights  akin  to  ownership  rights 
(e.g.  heritable  building  rights,  mining  rights,  &c,  (348) ;  (3)  rights 
of  user  over  land  owned  by  others;  and  rights  of  restraining  the 
owner's  rights  of  user,  viz.  servitudes  (352)  and  perpetual  charges 
(366) ;  (4)  rights  granted  by  way  of  security  (372).  Real  rights 
affecting  movables  are  classified  as  follows:  (1)  ownership  rights 
(323);  (2)  usufruct  (358) ;  (3)  rights  of  pledge  (392). 

The  rights  derived  from  possession  are  not  real  rights,  but 
they  are  closely  connected  with  real  rights,  inasmuch  as  posses- 
sion frequently  assists  the  acquisition  or  assertion  of  a  real  right. 
Registration  is  another  factor  by  which  the  acquisition  and 
assertion  of  a  real  right  may  be  assisted,  but  it  only  affects 
immovables  and  registered  ships. 
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The  general  law  as  to  real  rights  may,  as  to  certain 
matters  (e.  g,  family  settlements,  entails^  transmiasioo  of  m 
movables  on  owner's  death;  rights  relating  to  rivere, 
mines,  and  minerals  ;  sporting  rights ;  neighbour's  rightsi  \ 
tndes   and    perpetnal   charges;  compulsory   purchase  and 
pulfiory  consolidation  and  subdivision  of  land ;  rights  of  i 
and  corporate  bodies  to  hold  land,  &c.)  and  within  certain  i 
limits,  be  modified  by  State  law— E.G.  57-69, 73, 74, 88, 109,  ISlJ 

2.     fiULES    AS    TO    THE    CREATION,    TeANSFER,    AND    EXTIXCTW* 

OF  Real  Rights  by  Act-in-the-Law 
a.  Generally. 

309.  A  real  right  is,  as  a  general  rule,  created^  trass 
or  extinguished  by  an  agreement  between  the  parties  conceiiiil| 
called  a  *  real  agreement  *  {dinglicker  fevlrag  *),   by  which  tb| 
person   by   whom    the    ri^ht  is    to    be   created,     modiBed,  or 
transferred    declares    his    intention    in    that    behalf,    and  by 
which    the    person    in    whose    favour    such    right    is    to  If 
created,    modified,    or    transferred    declares    his    acceptiaet,! 
A  real  agreement  must  be  distinguished   from   an  obUgite>y| 
agreement   concerning  a   real   right.     A    *real^   agreeineiU  vl 
intended  to  effect  the  change  to  which  it  refers  by  rts  o«i[ 
operation,  whereas   by  an    obligatory  agreement   coneemtii;  tl 
real  right  one  of  the  parties  undertakes  to  effect  sach  ehiop] 
by  a  subsequent  transaction.     The  difference  between  a  *  itJ  ' 
agreement '   and  an  *  obligatory  agreement  coneeming'  a  nsil  | 
right ^  is  analogous  to  the  difference  between  a  'sale  of  goo^N 
and  an  '  agreement  to  sell  goods  * — Sale  of  Goods  Act  18M  U  1 
(8) — or  between  a  *  conveyance  on  sale  of  land  *  and  aa  *  agm- 1 
ment  for  the  sale  of  land  ^  under  English  law. 

A  '  real  agreement  \  though  intended  by  its  own  opeiatiofi  to 
create,  modify,  transfer,  or  extingnisb  the  real  right  whickit 
concerns,  is  not  operative  as  a  general  rule  unless  accompaoklt 
followed,  or  preceded  by  a  prescribed  outward  act  (transfer  rf 
possession  or  registration).  Under  English  law,  a  Bale  of 
movables  or  a  conveyance  of  land,  as  a  general  rule,  qperstai 

*  The  B.G.B.  ubg^  the  t«rm  £'m«^nj;f  in  tlie  pUco  o(  dinglichtr  V^rtrHl  ^ 
textbooks  use  the  latter  ojcpre&aioni  which  is  more  conT^iueiit  and  O^ 
famili&r  to  Gennan  leaders. 
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tnmediately  and  completely  without  the  necessity  of  any  transfer 
possession  or  registration,  but  in  some  exceptional  cases  an 
iddttional  outward  act  is  required,  as  under  German  law,  for  the 
^dU'pose  of  making  the  sale  or  conveyance  completely  effective 
(e,  g,  in  the  case  of  a  transfer  of  regiBtered  land — Land  Transfer 
Act  1875  BS»  30-34 — or  of  a  bill  of  sale  given  by  way  of 
fiecority  for  the  payment  of  a  debt — Bills  of  Sale  Act  1882  s*  8). 

b.   As  to  Immoyables  and  Begistered  Ships. 

810.  The  following  special  rules  apply  as  to  immovables  ^ ; 

(1)  The  transfer  of  ownership  or  the  creation  or  modification 
of  a  right  affecting  an  immovable,  or  the  transfer  of  ownership, 
OP  of  any  such  right,  or  the  creation  or  modification  of  any  right 
affecting  such  a  right  is  effected  by  the  combined  operation  of 
two  acts,  namely :  (a)  a  real  agreement  (309)  between  the 
parties ;  (b)  compliance  with  the  rules  as  to  registration. 

The  real  agreement  is  not  binding  on  the  parties  before  regis- 
tration,^ unless  it  is  made  by  public  act  declared  in  the  presence 
of  the  Registrar  or  by  a  written  document  filed  in  the  Registry, 
or  unless  the  party  whose  right  is  affected  by  the  transaction 
has  delivered  to  the  other  party  ^  a  document  in  the  prescribed 
form  authorizing  the  registration  of  the  change  (318)^ — B.GtB. 
873,  876,  877. 

(2)  The  release  of  a  right  is  effected  by  the  combined  opera- 
tion of  two  acts,  namely  (a)  a  declamtion  by  the  releasing  party 
conimunicated  to  the  party  in  whose  favour  the  release  is 
intended  to  operate,  or  made  before  the  Registrar ;  (ij)  the 
cancellation  of  the  right  on  the  register. 

^  The  rules  given  in  thi^  text  are  not  applicabl<j  in  the  districts  in  which 
the  new  system  of  registration  is  not  as  yet  operative^  or  aa  to  immovables^ 
which  under  the  proviatonB  of  State  law  are  t^xempt  from  registration  (aee 
915). 

'  Aft^r  regiatration  the  agreement  is  binding  though  not  made  in  the- 
preseribed  form. 

'  A  declaration  made  by  one  of  the  parties  to  .any  transaction  of  the  above- 
mentioned  nature  is  not  invalidated  by  the  fact  that,  subsequently  to  the 
time  at  which  such  declaration  has  become  binding  on  the  declarant,  and 
after  the  filing  of  the  application  for  registration,  but  before  registration,  the 
declarant's  powers  of  alienation  have  become  subject  to  any  restraint  (e.  g. 
by  his  bankruptcy),  aee  104— B.G.B.  878. 
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The  declaration  mentioned  sub  (a)  is  not  binding  before  the 
cancellation  has  been  effected^  unless  made  before  the  Registrar^ 
or  unless  the  releasing  party  has  delivered  to  the  other  party 
a  document  in  the  prescribed  form  authorizing  the  cancellation 
(318).  If  the  right  intended  to  be  released  is  subject  to  the 
right  of  another^  such  other  must  declare  his  assent  (180)  ^— 
B.G.B.  875,  876. 

(3)  In  certain  specified  cases  a  real  right  is  created^  trans- 
ferred^ or  extinguished  ipso  facto  in  connexion  with  another 
event.'^    See^  for  instance^  327  note  1. 

(4)  In  the  case  of  registered  ships  registration  is  not  required 
except  on  the  creation  of  rights  of  pledge ;  these  require  i^n^ 
tration  in  a  similar  way  as  charges  on  immovables — B.G.B. 
1260. 

^  In  the  case  of  the  release  of  a  charge  on  an  immovable  the  owner's 
assent  is  required  (891).  The  release  is  not  invalidated  by  the  £act  that 
a  restraint  on  the  power  of  disposition  of  the  releasing  party  is  imposed 
after  the  filing  of  the  application  for  registration — B.G.B.  878. 

'  In  any  such  case  the  event  by  which  the  change  is  produced  has  the 
effect  of  creating  a  discrepancy  between  the  true  state  of  things  and  the  state 
of  things  recorded  in  the  register,  and  it  is  to  the  interest  of  the  party  benefited 
by  the  change  to  apply  for  a  rectification  of  the  register  (821). 


CHAPTER  II:    POSSESSION   AND   REGISTRATION 

1.   Possession 

a.  Deflnitioii  of  Tedmioal  Terms. 

Sll.  Possession  means  Hhe  actual  contror  {fatmchliehe  GewaU) 
over  the  thing  to  which  it  refers — B.G.B.  854  (1).  The  dis- 
tinction between  detention  and  possession,  which  is  familiar  to 
the  students  of  Roman  law,  and  which  was  preserved  in  the  first 
draft  of  the  B.G.B,,  has  now  disappeared.  Under  Roman  law 
possession  in  the  legal  sense  was  not  recognized  unless  the  pos- 
sessor had  the  intention  of  dealing  with  the  thing  possessed  by 
him  as  if  he  were  its  owner ;  a  bailee  or  lessee  was  deemed 
'detentor*  and  not  a  'possessor^  of  the  bailed  or  leased  object. 
In  the  terminology  of  the  new  German  law,  as  in  the  terminology 
of  English  law,  the  terra  '  possession  *  is  used  in  every  case  in 
which  actual  control  exists^  without  regard  to  the  purpose  for 
which  it  is  exercised.  This  definition  is,  however,  subject  to 
the  following  rules,  by  which  it  is  supplemented  and  qualified : 

(1)  Fossemon  hy  derh  or  servants. 

Where  any  person  who  has  a  thing  under  his  control  exercises 
such  control  for  another  in  his  household  or  business,  or  under 
any  other  circumstances  requiring  him  to  follow  the  directions 
of  such  other  with  regard  thereto,  such  other  is  alone  deemed 
to  be  the  possessor  thereof — B.G.B.  855.  A  person  who  in  this 
manner  has  control  on  behalf  of  another  is  ealled  BeiUzdiener  or 
BesUzgekUfe  {'  possessor's  servant  *  or  *  possessor's  assistant ')« 

(2)  Direct  and  indirect  pctfsession* 

Where  possession  is  obtained  for  a  period  of  time  by  virtue  of 
any  contractual  or  other  relation  between  the  person  authorizing 
the  possession  and  the  person  obtaining  it  (e.  g.  under  a  lease  or 
bailment,  or  by  virtue  of  a  right  of  pledge,  or  of  a  right  of 

ifruct,  or  under  an  agency  agreement)  the  person  authorizing 
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the  possession  and  the  person  exercising^  aetnal  control  are  Ml 
deemed  to  be  in  possession ;  tlie  possession  of  the  person  off- J 
cisieg  actual  control  is  called  'direct  possession^  («» 
Besifz),  the  possession  of  the  person  authorizing  the  control  il| 
called  *  indirect  possession  *  {miiielbarer  Beniz) — ^B«G3.  86& 

(3)  Proprietary  pm^emon, 

A  person  who  is  in  possession  of  a  tking  intending  to  dall 
with  it  as  owner  is  called  '  proprietary  possessor  *  {Ei^enbeiitm^  I 
B.G.B.  872. 

(4)  Faulty  poi$esnon. 

Possession  obtained  against  the  formex  poeseesor^a  will|  mdl 
without  the   sanction   of   any  rule  of  law^  is   called  '  fiuibr 
possession '  (yi?^/^^(2/)^er  Bentz) — B.GB.  858  (2). 

(5)  Joint  pai0es9ion. 

Several  pei^sons  together  maybe  in  possession  of  a  thing  ill 
a  manner  corresponding  to  the  manner  in  which  several  permm^ 
may  be  co-owners  of  a  thing  (325).     Such  possession  is  aXiti 
Mithenizy  and  will  in  this  treatise  be  described  as  ^  joint  p«- 
session  ^ 

(6)  Part  possemon. 

Separate  possession  of  any  specified  part  of  a  thing,  man 
particularly  of  any  specified  part  of  a  buildings  is  called  fW^ 
iesitz  (part  possession — see  B.G.B.  865), 

b.    Acquisition  of  Possession. 

312.  Possession  is  acquired  by  the  assumption  of  the  acttaf 
control  over  a  thing  delivered  or  abandoned  or  lost  by  a  farmer 
possessor,  or  acquired  originally  by  the  new  possessor. 

(1)  Delivery. 

The  transfer  of  the  possession  of  a  movable  thing  may  be  dMi 
by  the  delivery  of  such  thing  into  the  hands  of  the  traniferoeflf 
into  a  place  or  receptacle  of  which  the  transferee  has  ooatnl 
(as  when  coals  are  deposited  on  a  truck  belonging  to  the  |'«^ 
chaser). 

The  transfer  of  the  possession  of  an  immovable  is  effecti^l 
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mxxy  outward  act  hj  which  the  traiisferee  is  enabled  to  obtain 
)temB  to  such  immovable  (e,  g.  by  the  delivery  of  the  kej*). 
Tn  any  case  in  which  a  '  real  agreement '  (309)  is  concluded 
feween  the  transferor  and  the  tmnsferee  as  to  the  transfer  of 
pOGeeesion  of  a  movable  or  immovable  things  such  transfer  is 
med  to  have  taken  place  as  soon  as  the  transferee  obtains 
tmtrol  over  such  thing— B.G.B.  854  (2). 

The  indirect  possession  (311  sub  (2j)  of  a  thing  may  be  trans- 
ienred  by  the  assignment  of  the  claim  to  its  delivery — B,G,B, 

ra 

In  the  ease  of  goods  represented  by  a  negotiable  instrument 
bill  of  lading,  dock  warranty  warehouse  receipt,  &c.),  the  transfer 
if  the  document  of  title  operates  as  a  transfer  of  the  right  to 
ibtain  possession — see  H.G.B.424,  450,  647— and  has,  therefore, 
he  eSect  of  giving  the  transferee  the  indirect  possession  of  the 
^oodfi. 

Symbolical  delivery,  which  played  a  great  part  in  mediaeval 
^w,  has  ceased  to  exist  in  modem  German  law ;  the  delivery  of 

key  is  not  in  the  nature  of  a  symbolical  delivery  if  it  enables 
lie  tmnsferee  to  exercise  control  over  the  thing  of  which  the 
ion  is  to  be  transferred ;  if  it  does  not  attain  that  object 
t  hMB  SO  legal  effect  whatever. 

(2)  Asmmpium  of  control  after  abandonment  or  loss  by 

R  former  possessor* 

person  who  assumes  possession  of  a  thing  of  which  the 
control  was  voluntarily  abandoned  or  involuntarily  lost  by  another 
•^-see  313 — acquires  the  possession  of  such  thing*^ 

(3)  Assumption  of  cmirol  over  things  not  preciously 
possessed  by  another. 
Possession  of  a  thing  not  previously  possessed  by  another  is 
acquired  :  (1)  by  any  person  who  severs  a  component  jmrt  (75) 
bx)m  a  thing  possessed  by  him  and  obtains  control  over  such 
levered  part;  (2)  by  any  person  who  appropriates  any  wild 
laJ  or  any  fish  caught  by  him  in  the  sea. 

'  Wbei>&  oontrol  ia  aisquired  by  means  of  an  unlawful  act  the  possession  is 
Ity,  an4  has  not  the  same  efifects  aa  lawful  poases&ion^  see  315,  334, 
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c.  Tenmnation  of  Possession. 

313-  The  possession  o£  a  thing  is  terminated  by  the  loss  of 
the  control  over  such  thing  either  by  delivery  to  another  or  by 
abandonment  or  loss — B.G.B.  856  (1). 

The  possession  of  a  things  is  not  deemed  to  have  been  aban- 
doned or  lost  if  the  circumstance  preventing  the  exercise  of 
actual  control  is  by  its  nature  of  a  merely  temporary  character. 
Illustrations :  Possession  of  a  plot  of  land  is  not  lost  if,  owing 
to  a  flood  or  a  landslip,  the  aeeess  to  it  is  for  the  time  being 
prevented ;  possession  of  a  horse  is  not  lost  while  it  has  tem- 
porarily strayed  out  of  the  paddock  in  which  it  is  kept^B*G,B- 
856  (2). 

d,  Transmiasion  of  Possession  on  Death. 

314.  The  possession  of  all  things  possessed  by  any  person  at 
the  time  of  his  death  becomes,  ij>90  /ado,  vested  in  his  heire 
—see  470  sub  (1)— B.G.B.  857, 

The  possession  thus  devolving  on  the  heirs  is  different  in  its 
nature  from  ordinary  possession,  though  it  is  not  called  by 
another  name ;  where  the  heirs,  owing  to  absence  or  some  other 
cause,  are  unable  to  exercise  actual  control,  their  possession  is 
of  a  merely  fictitious  nature,  but  it  has  many  of  the  effects  of 
physical  possession.^ 

e.  Possessory  Remedies.' 

(1)  Self-hdp. 

815,  The  act  of  a  person  who  unlawfully  deprives  another  of 
his  possession,  or  disturbs  him  thereiD,  is  described  as  '  unlawful 
interference^  (rerbotene  Eigenmachi) — B.G,B.  858  (1). 

A  person  whose  possession  is  disturbed  by  unlawful  inter- 
ference may  defend  his  right  by  force,  and  may  use  force  for  the 

*  For  an  express  recognition  of  tlie  distinction  between  the  heirs*  fictitious 
possession  and  their  actual  possession  sco  B.G.B,  2025,  2027.  As  regards 
the  meaning  of  the  expression  *of  the  poesesBor  of  the  inhoritiino«* 
{Efhsehi^fabtmtter)  see  528  note  1. 

*  A  person  wilfully  or  negligiently  and  nn lawfully  disturbing  the  posset- 
sion  of  another  is  liable  to  compensate  such  other  und^^r  the  general  rules  si 
to  unlawful  avis  (287).  The  claim  for  compensation  is  in  such  &  oa»e  avail* 
able  tts  weU  as  the  possessory  r^medies^  but  as  compensation  primarily  m< 
restitution  (107)  the  two  remedies  may  frequently  ooincido. 
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cry  of  a  movable  tking  from   a  person  apprehended  in 

ii  dtlicia,   A  person  who  by  imlawful  interference  is  ousted 

the  possession  of  an  immovable  may,  imjmediately  after 

sing  ousted,  use  force  for  the  recovery  of  possession— B.G.B. 

9(1)  (2)  (3). 

The  right  of  self-defence  may  be  exercised  by  any  jierson  who 
aas  actual  control  on  the  possessor's  behalf,  and  against  the  heirs 
>f  the  person  guilty  of  unlawful  interference,  as  well  as  against 
toy  other  person  deriving  title  under  him  with  notice  of  the 
aulty  nature  of  the  possession  ^—B.G.B.  859  (4),  860. 

(2)  Legal  remedies  agaimt  uniawftd  interference. 

The  rule  of  English  law,  according  to  which  ^  bare  possession 
constitutes  a  sufficient  title  to  enable  a  party  enjoying  it  to 
[ybtaiii  l^al  remedy  against  a  mere  wrongdoer '  (see  Notes  to 
^kixnory  n  Delamirie  1  Sm.  L.  C,  11th  editionj  on  p.  357),  is 
ikiso  recognized  by  the  present  German  law. 

A  person  who  is  ousted  from  possession  may  claim  recovery  of 
poffiesfdon  from  any  person  who,  as  against  him,  is  in  faulty 
xweesion— 311  sub  (4)— B.G.B.  861  (1), 

A  person  who  is  disturbed  in  his  possession  by  unlawful  inter- 
ference may  claim  a  removal  of  the  disturbance,  and,  where 
further  disturbance  is  impending,  may  obtain  a  perpetual  in- 
junction against  the  wrongdoer^ — B.G.B,  862  (1). 

Neither  remedy  is  available  if  the  aggrieved  person  wae 
himself  in  faulty  possession  as  against  the  wrongdoer  or  as 
Pkgainst  his  predecessor  in  title,  and  if  such  faulty  ix>ssession  was 
obtained  within  a  year  prior  to  the  ouster  or  disturbance-^ 
B.G,B.  861  (2),  862  (2). 

Illustration :  A  claims  the  delivery  of  a  horse  which  £  unlaw - 
^Uy  took  out  of  J's  stable,  £  proves  that  six  months  before 
the  removal  of  the  horse  A  had  similarly  removed  it  from  his 
fitable.  The  claim  is  dismissed,  notw^ithstanding  the  fact  that 
^B  act  was  unlawful  If  Ii  had  taken  the  horse  more  than 
k  year  after  it  had  been  taken  from  him,  ^'s  action  would  have 
)een  successful. 

Either  of  the  alx^ve-mentioned  possessory  remedies  is  for- 
feited : 

'  Ab  to  the  right  of  the  poasesaor  of  a  thing  to  remov^e  it  &om  a  {mroel  of 
Jaad  poe««9sed  by  aoother  see  B.G.B.  567. 
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(1)  by  the  lapse  of  a  year  from  the  time  of  the  unlawful 
interference— B.G.B.  864  (1) ; 

(2)  by  a  final  judgment  obtained  in  a  separate  action  ^  declar- 
ing the  person  guilty  of  the  interFerence  entitled  U)  the  right 
of  possession  or  to  the  commission  of  the  disturbing  act — B.G.B. 
864  (2). 

(3)  Zeffal  reffiedies  for  eitabluhing  right  to  possesnofu 

The  remedies  described  above,  sub  (2),  are  available  only  in 
case  of  unlawful  interference ;  the  remedies  referred  to  below^  on 
the  other  hand,  are  available  in  such  eases,  and  also  in  any  case 
in  which  the  person  who  wishes  to  establish  his  right  to  posses- 
sion was  not  ousted  or  disturbed  by  any  unlawful  interference. 
The  following  rules  apply  on  this  subject : 

(1)  the  former  possessor  of  a  movable  thing  may  recover  its 
possession  from  the  actual  possessor  if  the  latter  when  acquiring 
possession  was  not  acting  in  good  faith— B,G.B,  10D7  (1)  ; 

(2)  if  any  movable  thing,  other  than  money  or  a  negotiable 
instrument  issued  to  bearer,  was  stolen  from  the  former  possessor, 
or  lost  by  him,  he  may  recover  its  possession  from  the  actual 
possessor^  even  if  such  possessor  when  acquiring  possession  was 
acting  in  good  faith— B.G.B.  1007  (2)  *; 

(3)  a  former  possessor,  who,  when  acquiring  possession,  was 
not  acting  in  good  faith,  or  w^ho  has  voluntarily  abandoned  the 
poflsession  of  a  thing  which  has  since  come  into  the  possession  of 
another,  is  not  entitled  to  recover  its  possession  from  such  other 
— B.G.B.1007(3). 

f.  Efi'ect  of  FosseBsion  as  to  Proof  of  Ownership  and 
as  to  Bight  to  Proflta. 

(1)  Presnmpiion  of  oumersAip, 

S10.  A  person  who  is  in  proprietary  possession — 311  sub  (3) — 
of  a  movable  thing  is  presumed  to  be  its  owner ;  any  person  who, 

^  Id  an  action  for  the  recovery  of  poBsesaion  or  the  removal  of  a  disturbuKe 
brought  on  the  ground  of  unlawful  mterferenoe,  the  defendant  cannot  ftaieit 
bitf  own  right  to  posiiesaion  or  to  oommit  the  disturbing  ac^  except  for  the* 
purpose  of  proving  that  he  was  not  guilty  of  unlawful  interfereno&— B*G,B, 

*  This  rule  is  not  applicable  if  the  actual  posBewor  ii  al«o  th6  owner  of  iht 
thing  lost  or  stolen  from  a  former  poiaeosor. 
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defendant  or  plaintiff  in  an  action^  wishes  to  dispute  such 
.ership  must  prove  his  allegation.     This  presumption  is  not, 
er,  available  against  the  former  possessor  of  a  movable 
other  than  money,  or  an  instrimient  to  bearer,  from  whom 
movable  thing  was  stolen,  or  by  whom  it  was  lost. 
A  former  possessor  of  a  movable  thing  is  presumed  to  have 
0CI  the  owner  of  such  thing  while  he  was  in  possession  thereof* 
ITliere  the  posses^sion  is  divided  between  a  direct  possessor  and 
I  indirect  poesessor — 311  sub  (2)— the  presumption  operates  in 
ivour  of  the  latter— B.G.B.  1006. 

(2)  RigkU  to  fruUs  and  proJiU, 

A  person  in  possession  of  a  thing — whether  movable  or 
Ixunovable— is  entitled  to  the  fruits  (77)  of  such  thing  if  he,  in 
;ood  faith,  believes  himself  to  be  the  owner  of  such  thing  or 
mtitled  to  the  usufruct  thereof ,  and  if  his  title  to  possession  was 

loquired  for  valuable  consideration ;  if  be  is  ejected  by  the  true 
iwner,  he  is  not  bound  to  account  for  any  fruits  received  up  to 

the  time  of  the  commencement  of  the  owner's  action;  if  the 
|)Os8ession  was  acquired  in  good   faith,  but  without  valuable 

^nsideration,  the  possessor  must  account  for  the  fruits  under  the 

mles  as  to  imjustified  benefits  (298)— B.G.B.  987,  988,  993 ;  see 

iko  below— 339. 

2,   Registration  of  Rights  relating  to  Ihmovablks 
a.    General  Statement. 

L     317.  At  the  date  of  the  coming  into  force  of  the  B*  G.  B.  registers 
ion  the  model  required  by  the  new  law  existed  in  most  Prussian 
bistrictSj  but  in  other  parts  of  Germany  considerable  diversity 
Prevailed.    The  time  and  manner  of  the  introduction  of  registers 
mrranged  according  to  the  new  system  was,  by  E.G.  186,  left  to 
the  discretion  of  each  local  sovereign;  the  establishment  of  new 
Tcgisters  in  those  States  in  which  the  previously  existing  regis- 
ters were  unfit  for  adoption  under  the  new  system,  is  now  proceed- 
ing  gradually  in  accordance  with  the  Orders  in  Council  issued  on 
the  subject  in  the  several  States  which  they  concern.   The  mode  of 
introduction  generaDy  resembles  the  mode  in  which  the  Prussian 
fiystem  was  originally  introduced ;  that  is  to  say,  the  whole  of 
the  x>ajcels  of  land  situate  within  each  registration  district  are 
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registered  by  the  registration  authorities  propria  moim,  with 
incumbrances  thereon,  on  the  information  derived  from  the  hA^ 
tax  registers  and  maps,  or  from  the  old  i-egisters  as  suppl 
by  the  depositions  of  the  parties  concerned ;  that  being 
period  of  time  for  the  presentation  of  claims  adverse  to  the 
tercd  rights  is  fixed  and  announced  by  public  notice;  a 
who  fails  to  present  his  claim  witliin  the  stipulated  period  of 
is  in  the  same  position  as  a  party  who  fails  to  regLster  a 
which  he  is  entitled  in  a  district  in  which  the  register  is  finiBy 
established.  After  the  lapse  of  the  period^  and  after  a  f^mhv 
period  allowed  for  dealing  with  adverse  claims  which  have  bm 
presented^  the  register  is  deemed  to  be  establishedj  and  an  offical 
announcement  is  made  to  that  effect. 

In  those  Gennan  districts  in  which  registers  arranged  • 
accordance  with  the  provisions  of  the  new  law  have  not  fts  jfi 
become  opei-ative,  the  old  local  law,  as  to  the  acquisition  sad 
oi'  the  ownership  of  immovables^  and  as  to  the  creation, 
hypothecation,  and  discharge  of  other  rights  relating  to  mr 
movables  and  certain  other  cognate  matters  is  still  in  fon»— 
KG.  189  (1), 

State  legislation  may  exempt  certain  kinds  of  immovibbi 
(e.  g*  immovables  belonging  to  public  authorities)  from  tin 
rules  as  to  registrationj  and  may  also  provide  that  K'rvitiidei 
affecting  such  immovables  may  be  created  without  being  TtgB- 
tered— E.G.  127,  128  j  G.B.O,  90. 

The  following  statement  refers  to  the  law  of  those  districts  ia 
which  the  new  registers  are  in  operation,  and  to  such  im- 
movables as  are  not  exempt  from  registration  under  the  nb 
stated  above. 

Each  German  state  is  divided  into  registration  districtti,  Moi 
every  parcel  of  land,  as  a  general  rule,  has  a  separate  folio 
{Grundiiitchblatt)  in  the  register  of  the  district ;  but  for  pi^ 
ticidar  reasons  several  independent  parcels  may  be  registered  oa 
the  same  folio— G3.0.  2,  3,  4,  86-89. 

Each  folio,  in  addition  to  the  heading  and  the  description 
of  the  property,  has  three  separate  divisions,  the  first  bei^^ 
intended  for  the  registration,  names,  and  descriptionfi  of  the 
successive  owners,  the  second  for  the  regidtratton  of  inctun* 
brances  other  than  charges  granted  by  way  of  deeority  {^i* 
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les,  perpetual  charges^  heritable  biuldiug  riglitSj  mining 
;litB,  &e.),  the  third  for  the  registration  of  charges  granted  by 
ly  of  security, 

A  lease,  as  mentioned  above  (205)^  does  not  confer  any  real 
it  on  the  lessee,  and  is,  therefore,  incapable  of  registration, 
it  a  heritable  building  right  (349),  which,  if  granted  for  a 
ited  time,  corresponds  in  its  effect  to  an  English  Iease» 
lieqaires  registration  as  an  incnmbranee  on  the  parcel  which  it 
iSects  ;  a  heritable  building  right  may  also  be  registered  on 
be  owner's  application  on  a  separate  folio,  in  the  same  way 
is  a  parcel  of  land,  and  mnst  in  any  case  be  registered  in  such 
i  manner  in  the  event  of  any  transfer  of  ownei-ship  or  hypotbe- 
»tion— G.B.O.  7,1 

The  same  rule  is  applied  to  such  mining  rights,  and  other 
leritable  rights  similar  to  rights  of  ownership,  as  under  the 
irovisions  of  any  State  law  are  dealt  with  as  immovables 
a48,  350). 

t Registration  under  German  law  does  not  in  any  case  confer  an 
doliite  title  on  the  person  registered  as  owner ;  the  distinction 
between  registration  with  an  absolute  title  and  registration  with 
I  poesessory  or  qualified  title,  which  exists  in  England,  is  there- 
fore unknown  in  Germany. 

A  further  difference  between  the  English  and  the  German 
jystem  of  registration  arises  from  the  £act  that,  subject  to  the 
exceptions  referred  to  above,  every  parcel  of  land  must  be 
registered,  w^hile  in  England,  even  in  the  districts  in  which 
iregifitration  is  compElsory,  only  such  parcels  are  required  to  be 
registered  as  are  sold  after  the  date  of  the  introduction  of 
compulsion. 

b.   Frocedure  on  Registration. 

818.  As  mentioned  above  (310)  the  creation,  transfer,  or 
modification  of  any  right  affecting  an  immovable  is  effected  by 
the  combined  operation  of  a  real  agreement  between  the  parties 
aad  the  registration  of  the  effect  of  such  agreement,  while  the 

>  A  eimilar  rule  prevails  under  the  EngliBh  Ijand  Transfer  Acts  as  to  leases 
fixee^ding  a  certain  duration ;  they  aro  registered  as  iacumbrances  on  the 
l^ehold  title  and  may  be  registered  separately  on  th©  leasehold  register ; 
Lq  a  compulsory  district  the  leasehold  title  must  be  registerM  on  any  sate. 
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release  of  a  right  is  effected  by  the  combined  operation  of 
the  releasing  declaration  and  the  cancellation  on  the  register  of 
the  right  intended  to  be  released.  The  registration  authorities 
are,  except  in  the  event  of  the  transfer  of  ownership  (327) 
or  the  creation  or  transfer  of  a  right  similar  to  ownership 
(348),  not  bound  to  inquire  into  the  existence  or  validity  of  the 
real  agreement  or  of  the  releasing  declaration ;  if  the  agreement 
or  release  acted  upon  by  the  registration  authorities  is  invalid, 
the  consequent  state  of  the  register  does  not  represent  the  true 
facts,  and  any  party  whose  rights  are  injuriously  affected  by 
such  incorrect  state  of  the  register  may  obtain  its  rectification      ' 

The  only  evidence  required  by  the  Registrar  in  cases  not  ' 
coming  under  the  above-mentioned  exceptions  is  a  written 
authorization  to  make  the  retfuired  entry  or  cancellation,  executed 
in  the  prescribed  form  by  the  party  whose  right  is  to  be  incum- 
beredj  transferred,  modified,  or  released  by  such  registration  or 
cancellation.  In  the  case  of  the  transfer  of  a  certificated  charge 
(374)  the  production  of  the  transfer  deed  (3M)  is  sufficient 
An  authorization  to  register  the  gnint,  modification,  or  transfer 
of  a  right  is  called  '  an  authority  for  registration  ^  {Eintraffung%^ 
hwiUigung) ;  an  authorization  to  register  the  release  of  a  right 
is  called  ^an  authority  for  cancellation  '  {LotichungihewiUif^un^) ' — 
G,B.O,  19,  21-29. 

The  original  or  an  authenticated  copy  of  every  document  filed 
in  support  of  the  application  for  registration  must  be  retained  at 
the  registry  j  the  documents  so  retained  are  called  GruJiduktm. 

The  register  and  all  documents  referred  to  in  any  entry  are 
open  to  the  inspection  of  any  person  who  can  prove  a  legitimate 
interest— G.B.O.  9,  11, 


■ 
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c.  Begistration  of  Cantiona  and  ObjeotionB. 

(1)  Cautiom* 

319.  Under  English  law  any  person  claiming  to  be  interested 
in  any  registered  land  may  lodge  a  caution  with  the  Registrar, 
accompanied  by  an  affidavit  as  to  the  nature  of  his  interest  and 

*  As  to  the  Hegistrar'ii   right  to  enter  a  refeiviice  to  tlie  'registration 
Authorization '  in  lieu  of  the  luU  definition  of  the  right  requiring  registnktioD  J 
see  B.6.B.  a74. 
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subject  to  liability  in  damages  in  the  event  of  his  acting  withoiat 
reasonable  cause.  The  effect  of  such  lodgment  is  that  no  dealing 
can  be  registered  without  the  cautioner's  consent  in  respect  of 
the  land  to  which  the  caution  applies  before  the  expiration  of 
the  j>eriod  specified  in  a  notice  which  has  to  be  served  on  the 
cautioner — Land  Transfer  Act  1875  ss,  53-56. 

The  rules  of  German  law  as  to  cautions  differ  from  the  English 
rules  in  the  following  respects  ; 

(1)  a  caution  {Formerkunff) '  cannot  be  registered  without  the 
authorization  of  the  person  whose  right  it  affects,  or  an  order 
from  the  competent  conrt  obtainetl  on  summary  application — 
B.G.B.  885  ; 

(2)  the  registration  of  a  caution  does  not  prevent  any  dealin^gs 
with  the  immovable  or  right  affected  thereby,  but  any  such 
dealing  (including  the  seizure  of  the  immovable  or  right  by  any 
judgment  creditor  or  trustee  in  bankruptcy)  which  takes  place 
after  the  registration  of  the  caution  is  inoperative,  in  so  far  as  it 
would,  if  operative,  frustrate  or  restrict  the  cautioner's  claim  ^ — 
B.G.B.  883(2); 

(3)  if  the  person  whose  right  is  affected  by  the  registration  of 
the  caution  is  entitled  to  any  defence  permanently  excluding  the 
cautioner's  claim,  he  is  entitled  to  demand  the  cancellation  of 
the  caution— B.G.B.  886 ; 

(4)  if  the  person  who  is  for  the  time  being  entitled  to  the 
benefit  of  the  caution  cannot  be  found,  the  cancellation  of 
the  caution  may  be  effected  after  the  lapse  of  a  specified  period 
in  the  same  way— ^«to/i>  mulandw — as  the  cancellation  of 
a  charge  in  a  case  in  which  the  mortgagee  cannot  be  found  (387) 
— B,G.B.  887. 

'  A  caution  is  regiffterod  for  the  bcnclii  of  ii  person  who  is  entitled  to  an 
obligatory  right  affecting  an  immovablo.  An  obUgatoiy  right  of  such  a  naturt^ 
would  according  to  English  terminology  be  described  aa  an  equitable  interest 
in  the  imniovnble. 

*  lUnstration  :  A  by  an  obligatory  agreement  undertakes  to  transfer  the 
ownership  of  Whiteacre  to  £  on  a  specified  future  dato  ;  B  regiatore  a  cAUtion 
for  securing  his  right ;  A  subsequently  transfers  the  ownership  to  C  ;  the  right 
acquired  by  C  is  subject  to  B^i  right.  Under  a  further  special  provision 
Qontalned  in  B.G.B.  888,  C  is  bound  to  give  his  OBsent  to  the  registration  of 
B  as  owner  on  the  completion  of  hi»  agreement  with  A,  The  caution,  in  so 
flir  at  it  is  operative,  is  binding  on  any  heir  of  a  deceased  person  whose  right 
It  alfeot%  notwithstanding  any  restriction  as  to  the  liability  of  such  heir  for 
the  debts  of  the  estate  of  the  d«oeMed  (588). 


382  LAW  OP  THIKGS 

(2)  Ohjeciions. 

The  registration  of  an  objection  [Wtdersprueh)  to  tlieo(»i«t>| 
ness  of  the  register  may  be  effected  (in  a  similar  way  at  fltj 
registration  of  a  caution)  by  any  party  claiming  a  ng^tli| 
the  rectification  of  the  register  (321)  3— B.G.B.  899. 

If  the  person  who  has  caused  the  objection  to  be  registenl  I 
succeeds  in  his  application  for  rectification^  any  third  ptitf ' 
whose  right  was  registered  subsequently  to  the  r^istratioB  i, 
the  objection  is  bound  to  submit  to  the  rectification. 

d.   Effect  of  Begistration. 

(1)   As  to  presumption  of  right. 

320.  In  the  same  way  as  the  possession  of  a  movable  crenta 
a  presumption  of  its  ownership  (316)^  the  r^^tration  of  a  liglil 
affecting  an  immovable  creates  a  presumption  of  the  validity  of 
the  right  and  the  title  of  the  person  in  whose  fiivour  it  is  Rgii- 
tered ;  the  cancellation  of  any  such  right  on  the  r^^ister  croiiei 
a  presumption  of  the  release  or  extinction  of  such  right— 
B.G.B.  891. 

(2)   As  to  priorities. 

As  between  incumbrances  registered  in  the  same  division  of 
the  register  the  priorities  are  determined  by  order  of  regis- 
tration ;  as  between  incumbrances  registered  in  different  divisions 
the  priorities  are  determined  by  the  date  of  the  entry ;  iDcam- 
brances  registered  in  different  divisions  as  from  the  same  date 
rank  pari  passu — B.G.B.  879. 

Illustration :  A  right  of  usufruct  and  two  hypothecary 
charges  are  registered  on  the  same  date.  Both  hypothecaiy 
charges  rank  pari  2^cl^9u  with  the  right  of  usufruct,  but  the 
charge  registered  in  the  first  place  ranks  in  priority  to  the  charge 
registered  in  the  second  place. 

The  priorities  may  be  altered  by  subsequent  agreement  b^ 
tween   the  parties  concerned.     In   such   a  case  there  must  be 

^  As  to  a  case  in  which  the  registration  of  an  objection  may  be  effect«<i 
without  the  concurrence  of  the  party  concerned,  or  the  intervention  of  ^ 
Court  see  873  note  3. 
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,  real  a<^reement  between  tlie  incumbraucer  whose  right  obtains 
liority  and  the  incumbmncer  whose  ri^ht  is  postponed,  and 
ehanjg^  must  be  registered.     If  the  right  intended  to  be 
'^KWtponed  is  an  hypothecary  charge,   land  charge,  or  annuity 
charge  (372)>  the  owner  of  the  mortgaged  property  must  give 
kis  assent ;  if  the  right  intended  to  be  postponed  is  itself  subject 
right  of  another,  such  other  must  give  his  assents — B.G.B* 
On  the  creation  of  any  incuiiibranee  the  owner  of  the 
amovable  which  it  affects  may  reserve  to  himself  the  right  to 
a.te  other  incumbrances  within  s[>ecified  limits  having  priority 
:>ver  the  first-mentioned  incumbrance — B.G.B,  88L^ 

c.  Eectifieation  of  Hegister. 

8S1.  If  any  right  relating  to  an  immovable  or  to  any  charge 

other  incumbrance  on  any  immovable  exists  without  being 

i,  or  is  incorrectly  registered  or  incorrectly  cancelled,  or 

*if  any  charge  or  incumbrance,  caution  or  objection  which  ought 

to  have  been  cancel letl  has  not  been  cancelled,  the  person  affected 

by  the  incorrect  state  of  the  roister  may  apply  for  a  rectification 

of  the  register,  and  may  compel  any  person  whose  rights  would 

^be  affected  by  such  rectification  to  give  his  assent  thereto,  and  to 

pFocnre  any  registration   required  for  the  purpose  of  making 

iich  assent  effective. 

If  the  production  of  any  certificate  of  charge  (374)  is  required 

[)r  the  purpose  of  obtaining  the  rectification  of  the  register,  the 

ossessor  of   the  certificate  may  be  compelled  by  the  person 

^^ntitled  to  rectification  to  produce  such  certificate.     The  costs  of 

the  rectification  must  be  Ix^rne  by  the  applicant,  except  in  so  far 

■is  a  contrary  result  follows  from  the  circumstances  under  which 

Khe  right  to  rectification  arises  ^— B.G.B.  894-897. 

I     *  'The  reaervatioQ  must  be  regifftered  as  a  qualification  of  the  incumbranoe 

■which  it  c^mcema — B.G.B.  881. 

I     *  If  any  right  ia  Mrrongly  registered  in  favour  of  a  p«raon  by  whose  default 

f  the  inac€uraio  registration  was  brought  about,  he  is,  of  course,  bound  to  con- 
sent to  the  rectification  of  the  register  and  to  pay  the  incidental  costs ;  in 
many  cases  the  incorrect  atate  of  the  register  ia  not  due  to  the  default  of 
my  person ;  thus,  if  owing  to  the  fulfilment  of  a  ccjndition,  the  ownership 
of  an  iminovable  is  transferred  from  A  to  B,B  has  a  claim  to  the  rectification 
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3.  Registeation  of  Ships 

322.  Every  German  ship  must  be  r^^istered  with  the  o 
name  and  other  particulars  under  the  Imperial  Statute  of  18 
lating  to  the  right  of  the  flag  of  merchant  ships^  and  all  ch 
affecting  the  registered  particulars  must  equally  be  r^^ 
Non-compliance  with  the  provisions  as  to  registration  oi 
rights  other  than  incumbrances  does  not  affect  the  righ 
the  parties  concerned;  incumbrances  affecting  ships  are  su 
to  the  same  rule  as  to  registration  and  priorities,  and  as  to 
circumstances  entitling  a  party  to  claim  the  rectification  of 
register,  as  incumbrances  on  immovables — B.G.B.  1259-li 
1267. 
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1.    Definition  of  Ownership  ;    Extent  of  Ownke^a 
Rights  ;    Coownekship 

a.  De^mtion. 

823.  Under  English  law  the  ownership  of  a  parcel  of  land  is 
frequently  isplit  up  among  several  persons,  of  whom  each  ib 
entitled  to  an  'estate^  in  such  parcel,  and  who  severally  and 
in  succession  to  each  other  become  entitled  to  the  possession  or 
to  the  rents  and  profits  of  such  parcel ;  where  the  ownership  is 
not  split  up  into  several  estates  the  owner  is  called  a  tenant  in 
jbe  siniple.  A  Oerman  owner  of  land  is  in  all  cases  a  tenant 
in  fee  simple.* 

Ownership  in  its  complete  form,  like  liberty  in  its  complete 
form^  is  existent  in  human  thought  but  not  in  reality.  The 
complete  dominion  which  the  term  ownership  implies  is  restricted 
by  the  rights  of  the  community,  and  also  by  the  private  rights 
of  others ;  this  restricted  character  of  ownership  finds  expression 
in  the  definition  contained  in  B«G.B.  903,  which  declares  that  the 
owner  of  a  thing  may^  in  so  far  as  (he  ruiei  of  law  and  ififi  righU 
of  third  parties  admii,  deal  with  such  thing  as  he  pleases  and 
restrain  the  interference  of  others. 

The  provisions  of  State  law  restricting  proprietary  rights  in 
the  public  interest  are  expressly  maintained  by  E.G.  lllj  and  the 
general  rule  of  the  present  German  law,  according  to  which  the 
exercise  of  a  right  is  prohibited  if  it  can  have  no  object  except 
the  infliction  of  damage  on  another  (79),  also  imposes  a  limit 
to  the  exercise  of  the  rights  of  ownership. 

The  power  of  the  owner  of  an  immovable  to  restrain  the  inter- 
ference of  others  enables  him  to  prevent  the  construction  or 

'  As  to  thtt  croation  of  tmeoessive  iDtcrtAats  by  the  grant  of  a  right  of 
iiaufruntf  or  by  the  appointment  of  a  *  reversionary  heir '  Ukuig  ixi  suceessloa 
to  a  Mimiti^d  heir\  see  358,  194. 
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mainteDance  on  an  adjoining  immovable  of  erections/  tk 
existence  or  use  of  which  would  with  reasonable  certainty  lai 
to  an  interference  with  his  rights  of  ownership — B.G.B.  907(1); 
he  is  also,  in  the  event  of  the  threatened  collapse  of  a  buiUii; 
situated  on  an  adjoining  immovable,  entitled  to  compel  th 
person  who  would  be  liable  for  the  damage  caused  bj  soek 
collapse  (294)  to  take  the  steps  necessary  for  averting  tk 
danger— B.G.B.  908. 

The  owner  of  a  thing  is  not,  however,  entitled  to  restrain  uqr 
interference  with  such  thing  on  the  part  of  another  who  is  oon- 
pelled  to  have  recourse  to  it  for  the  purpose  of  averting  a 
impending  danger  of  a  much  more  serious  nature  than  tin 
damage  caused  by  his  act — B.G.B.  904. 

Certain  kinds  of  interference  with  the  rights  of  owner^ 
must  be  tolerated,  because  they  belong  to  the  ordinary  conditkii 
of  life  in  industrial  communities.  The  owner  of  a  parcel  of  \ui 
of  which  the  enjoyment  is  interfered  with  by  gases,  vapour 
smells,  smoke,  soot,  warmth,  noises,  vibration,  or  any  similtt 
disturbing  influence  proceeding  from  another  piece  of  land,  ii 
without  a  remedy,  in  so  far  as  the  interference  with  the  ^jor- 
ment  of  his  own  land  is  not  of  any  material  importance,  or  in  0 
far  as  the  disturbing  influence  is  brought  about  by  a  use  of  the 
land  from  which  it  proceeds  which  under  the  local  cinrom* 
stances  is  not  contrary  to  usage.  The  immission  of  any  gases 
or  vapours,  &c.,  by  means  of  specially  constructed  pipes  miy 
be  restrained— B.G.B.  906. 

b.   Looal  Extension  of  Ownership  Bights. 

324.  As  under  English  law,  the  ownership  of  land  extends 
upwards  usque  ad  eoeluniy  and  downwards  vsque  ad  inferoi,  bot 
under  the  rules  of  modem  German  law  the  owner  is  not  entitled 
to  restrain  any  interferences  with  his  right  which  takes  place 
at  an  altitude  so  high,  or  at  a  depth  so  low,  that  no  damag«  is 
caused  thereby — B.G.B.  905. 

Interferences  disturbing  the  amenities  of  a  piece  of  land  (as, 

'  Trees  or  bushes  are  not  *  erections  *  within  the  meaning  of  the  ml^- 
B.G.B.  907  (2)— but  it  may  be  provided  by  State  law  that  they  must  be  kepi 
at  a  certain  distAnce  frem  the  boundary — E.G.  124  ;  see  also  S26  note  1 ; 
G.O.  26  ;  E.G.  125. 
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instaDce,  tel^raph  wires  obstmctinf^  the  view  o£  the  sky) 

deemed  damaging  interferences,  but  aerial    navie^aiion  at 

msiderable  altitude  comes  within  the  statutory  qualification. 

As  regards  the  land  below  the  surface  the  ownership  rights 

subject  to  the  right  of  third  parties  to  win  minerals  under 

conditiouB  imposed  by  State  law  (350)— E,G*  67* 


e,    Co-ownership, 

The  co-ownership  [MUeiffeHtum)  of  German  law  is  ana- 
to   the   'tenancy  in   commoa^    of   English    law,'    and 
^veroed  by  the  following  rules : 

(1)  a  thing  held  in  co-ownership  may  be  incumbered  in 
ftvour  of  one  of  the  co-owners ; 

(2)  a  parcel  of  land  held  in  co-ownership  may  be  incumbered 
fmvour  of  the  owner  for  the  time  being  of  another  parcel  of 

wA,  notwithstanding  the  fact  that  the  actual  owner  of  such 
ther  parcel  is  one  of  the  co-owners ; 

(3)  a  parcel  of  land  may  be  incumbered  in  favour  of  the  owners 
or  the  time  being  of  a  parcel  of  land  held  in  co-ownership^  not- 
prithstanding   the   fact  that  the   owner   of  the  parcel    subject 

such   incumbrance  is   one  of  the    co-owners  of  the  parcel 
Vititled  to  its  benefit ; 

(4)  an  arrangement  between  the  co-owners  of  a  parcel  of 
^iid  as  to  management^  user,  partition,  or  other  similar  matters 

not  binding  on  the  successor  in  title  of  any  co-owner,  unless 
legistered  as  an  incumbrance  on  the  land  register ; 
(6)  a  claim  enforceable,  on  the  partition  of  a  parcel  of  land,  by 
le  of  the  co-owners  against  the  others  is  binding  on  the  succes- 
irs  in  title  of  any  eo-uwner  only  in  so  far  as  it  is  registered  on 
lie  land  register  ^  ; 

(6)  each  of  the  co-owners  of  a  thing  may  assert  the  rights  of 
kumership  over  such  thing  as  against  third  parties ;  a  claim  for 
iie  delivery  of  a  thing  held  in  co-ownership  cannot,  however^ 
e  satisfied  except  by  delivery  to  all  the  co-owners  jointly,  or  by 

•  Til©  eipreMion  *co- ownership  '  ia  uaed  with  reference  to  the  community 
t  ih^  more  uitimAt«  kind  {Eigtnfum  «ur  gtmrnten  Hand)  as  well  as  with 
Eference  to  the  ordijiary  community  hj  divided  sh&ree  {Qemmmchajt  nack 
\ntek$eam]^^e  304. 

>  Such  a  claiin  would  have  io  be  registered  as  an  hypothecary  charge  (373)* 
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lodgment  with  a  public  authority  (164),  or  delivery  to  a  pdii 
ally  appointed  Receiver— B.G.B.  482  (1),  1008-1011. 

2.   Mutual  Rights  op  Neiohboubino  Owners 
326.  The  mutual  rights  of  neighbouring  owners  are  goTenri  I 
by  the  following  rules : 

(1)  Rights  to  lateral  support. 

A  parcel  of  land  must  not  be  excavated  so  as  to  take  awij 
the  suppx>rt  of  a  neighbouring  parcel  of  land  unless  some  oAff 
method  of  support  is  provided — B.G.B.  909. 

(2)  Rights  as  to  projecting  roots  and  branches. 

Projecting  roots  may,  in  so  far  as  they  interfere  withfte 
enjoyment  of  a  parcel  of  land,  be  removed  by  the  owner  of  soA 
parcel  of  land;  projecting  branches  interfering  with  SiA 
enjoyment  may  be  removed  if  their  owner  fails  to  do  so  wWa 
a  reasonable  period  specified  in  a  notice  communicated  to  him^ 
—B.G.B.  910. 

(3)  Rights  as  to  fruits  falling  across  boundary. 

Fruits  falling  from  a  tree  or  bush  standing  on  a  neighboaring 
piece  of  land,  not  being  a  piece  of  land  used  for  public  purposes, 
are  deemed  to  be  fruits  of  the  piece  of  land  on  which  they  fall— 
B.G.B.  911. 

(4)  Rights  as  to  overlapping  buildings. 

If  the  owner  of  a  parcel  of  land,  without  being  guilty  of  wilfal 
default  or  gross  negligence,  has  constructed  a  building  over- 
lapping his  boundary,  the  owner  of  the  land  on  which  such 
building  overlaps,  who  has  failed  to  raise  an  immediate  objection, 
must  suffer  such  overlapping  building  to  remain  on  his  land,  but 
he  is  entitled  to  the  payment  of  rent  for  the  use  of  the  spw* 
occupied  thereby,  and  the  rent  so  payable  is  a  charge  on  the 

*  The  rules  on  this  subject  may  be  modified  by  State  legislation— E.^- 
122, 124.  Many  State  laws  provide  that  trees  and  bushes  must  be  kept  beyond 
a  certain  distance  from  the  boundary.  Special  provisions  also  exist  as  reg»"U 
fruit  trees  ;  in  Wurttemberg  the  right  to  remove  branches  and  roots  project- 
ing from  land  used  for  farming  purxK>ses  or  from  public  roads  i«  mu^^ 
restricted,— Wiirtt.  A.G.  241-245. 
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tuilding  taking  priority  over  all  other  charges;  the  party  for 
"the  time  being  entitled  to  snch  rent  may  at  any  time  require  the 
IX^TBOQ  for  the  time  being  liable  to  pay  the  same  to  purchase 
the  gpace  occupied  by  the  overlapping  bnilding  at  a  reasonable 
priced— B.G.B,  912-915. 


(5)  Ri^fhU  as  to  way  of  necesiUy. 

Tinder  German  law,  as  under  English  law,  a  right  of  way  of 
^^e^essity  arises  when  a  piece  of  land  is  severed  from  a  larger 
P^ece,  and  thereby  cut  off  from  communication  with  the  outside 
^orld ;  in  such  a  case  the  owner  of  the  '  laiid-loeked  *  piece  of 
*^ud  has  a  right  of  way  over  the  piece  of  land  wliich  retains  the 
^^mmunication,  without  being  required  to  pay  any  compensation 
to  the  owner  of  such  piece  of  land. 

A  right  of  way,  subject  to  the  payment  of  compeusationj  arises 
Under  German  law  in  every  ease  in  which  a  parcel  of  land  is 
without  such  commnnieation  with  a  public  highway  as  is 
i^equired  for  its  proper  enjoyment.  The  compensation  payable 
to  the  owners  of  the  land  over  which  the  right  is  exercised  is 
a  rent  payable  in  a  similar  way  as  the  rent  payable  in  respect 
of  the  space  occupied  by  an  overlapping  building — see  above, 
sub  (4). 

A  right  of  way  of  necessity  does  not  arise  in  any  case  in 
which  the  cutting  off  from  communication  of  the  land-locked 
piece  of  land  was  brought  about  by  its  owner's  own  arbitrary  act* 
— B.G,B.  917,  918. 

(6)  Ri^hU  as  to  boundaries. 

Either  of  two  adjoining  owners  may  require  the  other  to 
concur  in  the  erection  or  restoration  of  a  boundary  mark  in  the 
manner  required  by  State   law  or   local   custom,   the   expense 

'  If  the  overlapping  building  interferos  with  a  heritable  building  right 
CSi9>,  or  a  servitude  (354\  affecting  the  land  occupied  thereby^  the  person  for 
tho  time  being  entitled  to  the  benefit  of  Buch  building  right  or  servitude  has 
the  same  privileges — mniafis  mutandis — as  the  owner  of  the  parcel  of  land 
would  have  had,  had  such  building  right  or  servitude  not  been  in  existence— 
B.G.B.  916. 

'  State  legislation  may  extend  the  rules  as  to  ways  of  necessity  so  as  to 
provide  for  access  to  a  railway  line  or  river — E.G.  123 — ^but  this  privilege  has 
not  been  exercised  up  to  the  prosenL 


390 


LAW   OF  THINGS 


bemgr  *5^aned  by  both  equally,  unless  aoother  mcwle  of  divtsion 
results  from  the  relations  between  the  parties — B.G.B,  919, 

If  two  plots  of  land  are  separated  by  an  intervening  plot, 
ditch  J  wallj  hedge,  fence,  or  similar  appliance  seizing  for  th«j 
benefit  of  both  plots,  it  is  presumed  that  the  owners  of  both 
plots  are  entitled  to  the  common  use  of  such  intervening  plot  or 
appliance,  unless  it  is  apparent  from  outward  signs  that  it 
belongs  exclusively  to  one  of  the  two  owners.**  The  common 
right  of  user  entitles  either  of  the  two  owners  to  such  use  as  will 
not  hinder  the  use  of  the  other,  the  costs  of  maintenance  being 
borne  by  the  two  owners  in  equal  shares — B.G.B.  921,  922. 

The  fruits  of  a  tree  or  bush  standing  on  the  boundary  plot 
belong  to  both  owners  in  equal  shares ;  either  owner  may  demand 
the  removal  of  the  tree  or  bush  at  the  joint  cost  of  both  owners ; 
if  the  other  owner  waives  hie  interest  in  the  tree  or  bush  the 
owner  who  removes  it  has  to  bear  the  whole  cost^  but  acquires 
the  exclusive  ownership  of  the  severed  tree  or  bush.  The 
claim  to  the  removal  of  the  tree  or  bush  is  excluded  in  a  case 
in  which  it  serves  as  a  boundary  mark,  and  cannot  conveniently 
be  replaced  hy  another  mark— B.G.B.  923. 

In  the  event  of  any  dispute  as  to  the  exact  boundary  the 
mode  of  possession  is  the  determining  factor;  if  the  mode  of 
possession  cannot  be  accurately  established,  each  of  the  plots 
separated  by  the  disputed  plot  is  increased  by  a  plot  equal  in 
size  to  one-half  of  the  disputed  plot,  unless  snch  result  would 
contradict  ascertained  facts;  in  the  last- mentioned  event  the 
division  has  to  Ix?  made  in  such  manner  as  appears  equital 
under  the  circumstances — ^B.G.B*  920. 

(7)  BighU  (hrivetl  under  Sfale  law. 
{a)  Ai  to  windows  and  lighL 
The  rules  as  to  the  mutual  rights  of  neighbours  concerning 
iidndows  and  access  of  light  {Fenderrechi  und  LichtnxAf)  which 
are  governed  by  State  law — E,G.  124 — vary  considerably.  Under 
the  provisions  of  the  Pnissian  Code,  which  remain  in  force  in 
a  large  part  of  the  kingdom  of  Prussia,  two  kinds  of  rights  are 
recognized: 

*  ▲  iimiUr  preAumptron  exists  in  Eni^lish  Uw  as  to  party  waits — «aa 
Cubftt «.  Porter  8  B.  4  C.  257 ;  82  RR.  374. 
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)  the  occupier  of  a  parcel  of  land  is  entitled  to  demand 
11  windows  in  the  wall  immediately  adjoining  such  land 
Id  be  barred,  and  also  placed  at  a  certain  heig^ht  above  the 
nd— A.L.R.  I.  8  §  138; 

)    the  occupier  of  a   house   is  entitled    to    prohibit   the 
ion  of  any  building  depriving  the  windows  of  such  house  of 
it,  if  such  windows  have  been  in  existence  for  a  period  of  ten 
if  the  building  to  which  such  windows  belong  receives 
light  exclusively  from  the  side  on  which  they  are  placed, 
new  building  must  be  erected    at  a  sufficient  distance  to 
tlie  sky  to   be   seen  from  an    unopened  window  cm  the 
md  floor;  if  the  building  in  which  such  windows  are  placed 
leceives  light  from  another  side,  it  is  sufficient  for  the  sky 
seen    from    an    unoiDcned   window    on   the  first  floor — 
AX^R,  L  8  §§  142,  143. 

Under  German  common  law  no  such  prescriptive  right  to 
light  exists. 

Pnissian  and  English  law  resemble  each  other  in  respect  of 
the  rules  as  to  deprivation  of  hght,  but  under  English  law  the 
jperiod  of  prescription  is  twenty  years  instead  of  ten  yeai*s,  and 
Uiere  is  no  absolute  rule  as  to  the  quantity  of  light  to  which  the 
l^wner  of  land  becomes  entitled  by  prescription.  ^Any  sub- 
litttDtial  interference  with  his  comfortable  use  and  enjoyment 
of  his  house  according  to  the  usage  of  ordinary  persons  in  that 

Elity  is  actionable  as  a  nuisance  at  common  law.* — Farwell  J. 
tiggins  r,  Betts  (1905)  2  Ch.  21D,  214, 


(4)  An  to  other  mattern^ 


roong  other  neighbours^  rights  recognized  by  certain  State 
laws  and  remaining  in  force  the  following  may  be  mentioned : 

{aa)  the  right  to  demand  that  cesspools  be  kept  at  a  certain 
Histance  from  the  boundary ; 

I     {hb)  the  right  to  prevent  the  planting  of  trees  interfering  with 
Ihe  wind  necessary  to  drive  a  windmill ; 

I    (ce)  the  right  of  the  owner  of  a  parcel  of  land  to  have  access 
p}  the  neighbouring  land  for  the  purpose  of  affixing  planks  to 
buildings  standing  on  his  own  land  {Ilammenchlagrtcht), 
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3-   Acquisition  and  Loss  op  Ownership 

A.    As  TO  Immovables 

a.    PerivatiTe  Acqmsition  from  True  Owner.* 

327.  A  real  agreement  (309)  intended  to  transfer  the  ownership 
of  an  immovable  is  called  Auflamungj  and  will,  in  the  course  of 
this  tTeaiise,  be  called  a  *^  conveyance  by  agreement  ^ ;  whereas 
other  transactions  affecting  immovables  can  be  effected  by  suc- 
cessive declarations  of  the  parties^  a  conveyance  by  agreement 
must  be  effected  by  contemporaneous  declarations  of  the  parties 
or  their  attorneys  before  the  Registrar ;  a  conveyance  by  agree- 
ment which  is  made  subject  to  any  condition  (111)  or  to  any  stipu- 
lation as  to  time  (114)  is  inoperative^ — B.G.B,  925. 

The  production  of  an  'authority  for  registration*  (318)  is  not 
sufficient  evidence  for  the  registration  of  the  transfer  of  owner- 
ship; the  registrar  is  required  to  satisfy  himself  as  to  the 
projjer  observance  of  the  formalities  prescribed  for  a  conveyance 
by  agreement. 

In  the  absence  of  any  evidence  showing  a  contrary  intention 
the  transfer  of  the  ownership  of  the  principal  thing  has  the 
effect  of  transferring  the  ownership  of  all  accessories  (76) 
belonging  to  the  transferor  at  the  time  of  the  transfer.  If,  in 
consequence  of  the  alienation  of  the  principal  thing,  any  acoes- 

'  The  t«xt  deala  enslusivcly  with  the  tr&nsfer  of  ownership  by  Act-m*th«> 
law,  but  the  ownerahip  of  an  iramovftble  is  frequently  transferred  from  one 
person  to  anothor  without  thtt  necesitity  of  any  such  act.  Thua  on  the  marri«ge 
of  epi>uses  who  have  made  an  ante- nuptial  marriiige  contract  providing  for 
community  of  gooda— 217,  all  property  not  having  the  character  of  privi- 
leged or  fleparate  property,  which  woa  vesttid  in  either  spouse  at  the  time  of 
the  marriage,  is  ipse  /actf>  transferred  to  both  spouae«  as  co-owners ;  where 
the  community  of  goods  is  provided  for  by  a  post-nuptial  marriage  contract^ 
the  transfer  of  ownf^rahlp  takes  place  on  the  execution  of  such  contract; 
the  ownership  of  after-acquiied  property  in  either  ca»e  becomes  vofttv'd  in 
both  spouses  on  acquisition.  Whero  any  such  property  consists  of  any  im- 
movable,  or  any  right  relating  to  an  immovable,  either  of  the  apoii««a  can 
compel  the  other  to  concur  in  the  application  for  the  regiatration  of  the 
change  of  ownership— B.G.B.  1438,  1519,  1549.  The  death  of  apefaon  bM 
the  effect  of  transferring  the  ownership  of  his  property  to  his  heim — 
B.O.B.  1922,  1942.  In  the  case  of  bankruptcy  the  property  of  the  bankrupt 
does  notf  as  under  English  law^  become  vested  in  a  trustee,  but  remains 
vested  in  the  bankrupt^  who»  howeveri  becomes  incapable  of  alienatioD, 
whilitf  on  the  other  hand,  the  trustee  in  bankruptcy  acquires  certain  powers 
of  diBposition  relating  to  such  property— K,0,  6 ;  R.Q.  voL  29  p.  2d. 
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BOrieB  not  belonging  to  the  transferor^  or  subject  to  the  rights 
of  any  third  party,  come  into  the  possession  of  the  transferee, 
the  same  rules  are  applied  as  in  the  case  of  an  alienation  of  a 
movable  thing  by  a  person  without  title  or  with  an  imperfect 
title  (333),  the  question  as  to  the  good  faith  of  the  transferee 
being  decided  with  reference  to  the  state  of  his  knowledge  at 
the  time  of  the  transfer  of  possesBion — B.G.B*  926. 


b.  Derivative  Acquisitloa  of  Ownership  from  Persona 
without  Title  or  with  Imperfect  Title. 

S28.  A  party  to  a  conveyance  by  agreement  acquires  the 
I  ownership  of  the  parcel  conveyed  thereby  in  conformity  with 
the  stiite  of  the  title  appearing  from  the  register,  subject  to 
the  cautious  and  objections  entered  thereon^  and  subject  also  to 
such  restrictions  or  qualifications  not  appearing  on  the  register 
as  are  known  to  the  transferor  at  the  time  when  he  files  his 
application  for  the  registration  of  the  transfer. 

A  restraint  on  the  transferor's  powers  of  alienation,  intended 
for  the  protection  of  any  particular  persons  (104),  but  not  entered 
on  the  register  or  known  to  the  transferee  at  the  time  when  the 
application  is  filed,  does  not  affect  his  rights— B.G.B.  892. 

The  above-mentioned  rules  apply  in  the  case  of  a  volun- 
tary conveyance  as  well  as  in  the  case  of  a  conveyance  on  sale^ 
but  in  the  case  of  a  voluntary  conveyance  the  true  owner  is 
entitled  to  compensation  from  the  transferee  under  the  rules  as 
to  '  unjustified  benefits ' — see  299  sub  (2), 

Illustrations :  1,  ^  is  erroneously  registered  as  the  heir  of  the 
deceased  owner  of  Whiteacre,  B  being  the  true  heir  ;  A  sells 
and  conveys  Whiteacre  to  6,  who  is  not  acquainted  with  Ifs 
rights  ;  B  cannot  claim  the  rectification  of  the  register  or  other- 
wise dispute  C*^  title,  or  claim  any  compensation  from  him.  If 
A  had  made  a  voluntary  transfer  of  the  ownership  to  C,  B  would 
not  lie  entitled  to  eonte.Ht  his  right  of  ownership,  but  he  would 
be  entitled  to  a  claim  for  compensation  under  the  rules  as  to 
*  unjustified  benefits  \ 

2.  A  purchases  an  immovable  as  to  which  no  charge  is  regis- 
tered, an  objection  having,  however,  been  registered  on  the 
application  of  B^  who  subsequently  shows  that  he  is  entitled  to 
a  charge ;  A  must  allow  the  charge  to  be  registered. 
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c.    AcquiaitioQ  of  Ownership  by  Long  Fossesslon 

(Ermhuftg), 

(1)   Where  the  rendered  owner  is  in  continuous  possession, 

329.  A  person  who  has  been  registered  as  owner  of  a  piece  of 
lanil  contiTii]ously  for  thirty  years,  and  during  the  same  period 
of  time  was  in  continuous  proprietary  possession,  acquires  the 
ownership  of  such  piece  of  land  by  virtue  of  such  registration  and 
such  long  possession. 

For  the  purpose  of  ascertaining  whether  a  person  was  in  con- 
tinuous possession  for  thirty  years  the  following  rules  apply : 

(1)  possession  at  the  beginning  and  at  the  end  of  the  period 
creates  a  presumption  in  favour  of  continuous  possession  during 
the  whole  period  ; 

(2)  the  time  during  which  a  predecessor  in  title  is  registered 
and  in  possession  runs  in  favour  of  his  saccessor  in  title ; 

(3)  the  time  during  which  property  belonging  to  the  estate  of 
a  deceased  person  is  in  the  possession  of  any  person  other  than 
the  heirs  (528)  runs  in  favour  of  the  heirs  ; 

(4)  a  loss  of  possession  brought  about  against  the  poosessof^s 
will  is  not  deemed  to  interrupt  the  continuity  of  the  period  in 
any  ease  in  which  the  possession  is  recovered  within  a  year  from 
the  date  of  such  loss,  or  by  means  of  an  action  brought  within 
such  period ; 

(5)  the  rules  as  to  the  suspension  or  interruption  of  the  period 
are  similar  to  the  rules  as  to  the  suspension  and  interruption  of 
the  period  of  prescription  (136,  137)— B,G,B.  900  (1),  938^944. 
(As  to  the  extinction  of  incumbrances  by  lapse  of  time 
B.aB.  901.) 

(2)   Jf^iere  a  person  ofker  than  the  registered  owner  is  u 

continuous  possession* 

880.  Thirty  years*  continuous  proprietary  possession  by  a  person 
not  registered  as  owner  does  not  in  itself  exclude  the  rights  of 
the  former  owner,  but  such  long  possession  enables  the  pOBseesor 
to  obtain  a  judicial  order  made  after  a  proceeding  by  public 
citation  [Anfifdohverfahren) — see  C.P.O.  977-981 — declaring  the 
rights  of  the  former  owner  to  be  forfeited ;  on  production  of 
such  order  the  possessor  is  entitled  to  be  registered  as  owner. 
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If  the  former  owner  is  registered  as  euch,  an  order  declaring: 
his  rights  to  be  forfeited  cannot  be  made^  unless  be  is  dead  or 
untraceable  (44),  no  entry  requiring  the  owner's  concurrence 
having  been  made  within  thirty  years  prior  to  the  date  of  the 
order. 

If,  before  the  promulgation  of  the  order  declaring  the  rights  of 
the  former  owner  to  be  forfeited,  a  thiid  party  is  rt^ist^red  as 
owner,  or  has  caused  any  objection  to  be  entered  against  the 
state  of  the  register,  the  order  is  inoperative  as  against  such 
third  party— B,GB.  d27. 

d.    Original  Acquisition  of  Ownership. 

881.  The  rules  as  U.>  alluvion,  newly-formed  islands  and  dried- 

up  river  bedi*,  are  left  to  State  regulation  (E.G,  65).     The  law 

I  on  the  subject  is  generally  derived  from  the  rules  of  Roman  law 

as   to   imtiia    ht   Jfumine    nata^    aireus  dereliclta,    alhttw,    and 

amUia.    (See  Lemhtr^,  Pandekten,  vol.  1 ,  ^  207  ;  Sfof/Lt\  Detttachen 

IPfivatrecktMoh  2,  §91.) 

The  possibility  of  acquiring  by  occH/xjfio  the  ownership  of 
pieces  of  laud  relinquished  by  the  former  owner,  which  existed 
in  Koman  law  (see  I/erfibnr^,  Pandekteu^  vol,  1,  §  203),  is  not 
recognized  under  the  present  law. 

If  the  owner  of  a  piece  of  land  makes  a  declaration  before 
a  competent  officer  of  the  land  registry,  by  which  he  renounces 
his  rights  to  the  ownership  of  such  piece  of  land,  and  if  such 
renunciation  is  thereupon  entered  on  the  register,  the  abandoned 
piece  of  land  may  be  appropriated  by  the  treasury  authorities  of 
the  State  in  which  it  is  situate,  except  in  so  far  as  the  State  law 
L  provides  that  the  right  of  appropriation  belongs  to  some  other 
[public  authority  or  private  person  j  the  appropriation  is  effected 
\hy  registiation— B,G*B.  928;  KG,  129. 

In  certain  parts  of  Germany  the  right  of  appropriating  aban- 
doned parcels  of  land  has  been   transferred  to  the  communal 
I  authorities. 

As  to  the  original  acquisition  of  the  ownership  of  mines  and 
nainerals  see  350. 
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B.    As  TO  Movables 
a.  Derivative  AGquisition  from  True  Owner.^ 

832*  On  the  transfer  of  the  ownership  o£  an  immovable  , 
by  act-in*the-law  two  requirements  must^  as  shown  above —  ^H 
327,  be  complied  with,  namely,  a  real  agreement  between  the  ^^ 
parties,  and  the  registration  of  the  transfer  of  ownership  in 
the  land  registry.  On  the  transfer  of  the  ownership  of  mov- 
ables a  real  agreement  between  the  parties  is  eqi tally  necessary^ 
but  a  transfer  of  possession,  as  a  general  mle^  takes  the  place 
of  registration— B.G.B.  929. 

Whereas  a  conveyance  by  agreement  (327)  of  an  immovable 
made  subject  to  any  condition  or  stipulation  as  to  time  is  in- 
operative, the  transfer  of  the  ownership  of  a  movable  thing  k 
not  invalid  by  reason  of  its  being  made  subject  to  any  condition  or 
gtipulation  as  to  time  (e.  g*  t\iepat*fum  reaert'aft  dominii — 193). 

The  transfer  of  possession  re<|uired  under  the  general  rule  is 
dispensed  with  in  any  of  the  following  events : 

[a)  if  the  transferee  at  the  time  of  the  formation  of  the  agree* 
ment  is  already  in  possession^  e.  g.  as  bailee  or  pawnee  of  thi 
movable  of  which  the  ownei*ship  is  transferred  to  him^  (tradUio 
brevi  mami)-^^,Q,^,  929  ; 

{b)  if  the  transferor  retains  the  direct  possession,  whilst  the 
transferee  acquires  the  indirect  possession,  e.g.  if  a  vendor 
becomes  bailee  for  the  purchaser,  {comiUutum  po^ses^orium) — 
B.G.B.  930; 

(c)  if  neither  the  transferor  nor  the  transferee  is  in  posBeesion, 
but  the  right  to  possession  is  assigned  by  the  transferor  to  the 
transferee— B,G.B.  931 ; 

(d)  if  on  the  sale  of  a  registered  ship  or  any  share  therein  it  is 
agreed  between  the  parties  that  the  property  is  to  pass  forthwith 
from  the  vendor  to  the  purchaser— H.G.B.  474 

(As  to  the  transfer  of  the  possession  of  goods  represented  by 
a  bill  of  lading  or  other  negotiable  instrument  see  312  sub  (1),) 

b*   Derivative  Acquisition  of  the  Ownership  of  Movables 

from  Persons  without  Title  or  with  Defective  Title. 

333.  The  effect  of  the  possession  of  a  movable  thing  is  not 

quite  as  far  reaching  as  the  effect  of  the  registration  of  a  right 

^  8do  827  not6  1. 
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eciing  an  immovable  thiDg,     Three  classes  of  movables  must 
distinguished : 

(1)    money,   bank-notes,  and   other   instruments   payable  to 
,  and  things  sold  by  public  auction,  whatever  their  nature 
y  be; 

(2)  things  not  included  in  the  classes  of  things  enumerated 
vob  (1),  which  have  not  been  stolen  from^  or  lost  by  the  true 
owoer  (e,  g.  things  sold  by  an  unauthorized  agent) ; 

(3)  things  not  included  in  the   classes  enumerated  sub  (1), 

III  eh  have  been  stolen  from  or  lost  by  the  true  owner. 
The  transfer  of  the  possei?sion  of  a  thing  belonging  to  any  of 
B  classes  of  things  enumerated  sub  (1)  and  (2),  if  accompanied 
preceded  by  a  real  agreement  for  the  transfer  of  its  ownership 
the  transferee,  has  the  effect  of  conferring  such  ownership 
npon  the  transferee  free  from  any  incumbrance,  notwithstanding 
any  defect  in  the  transferor's  title,  or  the  existence  of  any  un- 
disclosed charge  or  right  of  pledge,  provided  that  at  the  time 
of  the  transfer  of  post^ssion  the  transferee  is  in  good  faith  in 
accordance  with  the  rules  stated  below— B.G-B.  932  (1),  936, 

In  the  events  in  which  the  ownership  is  transferred,  under  the 
rules  stated  above  (332),  without  any  transfer  of  possession, 
the  following  mles  are  applied  : 

(1)  in  the  ea?e  of  tradUio  brevi  manu  the  ownership  passes  at 
the  time  of  the  formation  of  the  real  agreement,  if  at  such  time 
the  transferee  is  in  good  faith,  and  if  the  possession  was  origin- 
ally acquired  by  delivery  from  the  transferor — ^B.G.B.  932  (1), 
936; 

(2)  in  the  case  of  conHUutum  pmses&arium  the  ownership  does 
not  pass  before  the  actual  delivery  of  possession,  and  only  if  the 
transferee  is  in  good  faith  at  the  time  at  which  such  delivery 

K**1^-«  pla^e— B.G.B,  933,  936. 
\)  in  the  case  of  the  assignment  of  the  right  to  possession  the 
ership  passes  at  the  time  of  such  assignment,  if  at  that  time 
the  assignor  is  in  indirect  possession,  and  if  the  transferee  at  tbe 
eame  time  is  in  good  faith;  if  the  assignor  is  not  in  indirect 
possession  the  ownership  does  not  pass  before  the  actual  delivery 
of  possefssion,  and  only  in  so  far  as  the  transferee  is  in  good 
faith  at  the  time  of  such  delivery— B.G.B.  934,  936, 

person  is  not  deemed  to  be  in  good  faith,  if  he  knows 
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the  thing*  of  which  the  owncrehip  is  intended  to  1 
does  not  belong  to  the  transferor  or  is  subject  t<» 
brance^  or  if  his  ignorance  on  the  subject  is  due  to  gro« 
gence— B.G.B.  932  (2),  936  (2).  The  fact  that  a 
though  aware  of  the  fact  that  the  transferor  is  not  Uie 
owner,  has  some  reason  to  assume  that  he  is  trangfernng 
ownership  under  the  owner's  authority,  does  not  as  a 
rule  entitle  such  transferee  to  claim  the  privilege  of  good 
but,  where  goods  are  sold  by  a  mercantile  trader  (36)  in  \at 
regular  course  of  his  business,  the  purchaser  is  deemed  to  be  « 
good  faith,  notwithstanding  the  knowledge  of  the  fact  that  tb 
vendor  is  not  the  owner,  unless  he  knows,  or  but  for  his  grwi 
negligence  would  have  known,  that  the  vendor  had  no  authocl^ 
to  sell  the  goods  on  the  owner's  behalf ^-H.G.B.  366. 

In  the  case  of  the  sale  to  a  banker  or  money-changer  d 
stolen  or  lost  instruments  payable  to  bearer,  not  bein^  hiok* 
notes  or  other  similar  notes  payable  on  demand,  or  iiitefefl 
coupons  payable  at  an  early  date,  the  banker  or  money -changir 
is  not  deemed  to  be  in  good  faith,  if  within  a  year  prior  to  tbt 
sale,  the  particulars  of  the  stolen  or  lost  instrument  were  pul- 
lished  in  the  Imperial  Gazette ',  the  rule  is  not  applied  if  tin 
person  concerned  by  reason  of  any  special  circumstaDoe  did  Boi, 
and  by  the  application  of  proper  care  would  not  have,  bccow 
aware  of  the  publication  of  the  particulars — H.G.B.  367. 

Where  a  movable  thing,  not  being  either  money  or  an  instal- 
ment payable  to  bearer  or  a  thing  purchased  at  a  sale  by  poUie 
auction,  has  been  stolen  or  lost,  its  ownership  cannot  be  acqairrf 
from  any  person  other  than  the  true  owner^B,G,B,  935* 

A  comparison  of  the  provisions  of  English  law  on  the  fobJKl 
of  the  acquisition  of  jjroperty  from  persons  with  defectiTQ  It^ 
with  the  rules  enumemted  above  leads  to  the  following  remtti: 

(1)  as  regards  money  and  negotiable  instruments  the  Gcnniii 
and  English  rules  are  similar  to  each  other,  except  that  undft 
English  law  the  good  faith  of  a  banker  or  money-changer  i^nt^t 
necessarily  excluded,  if  the  particulars  of  the  loss  have  be«i 
published  and  remained  unnoticed  by  tmch  banker  or  nionej* 
changer ;  there  is  also  the  material  difference,  that  under  Enjfli*'* 
law  only  a  holder  for  value  acquires  a  good  title  from  a  tfto*" 
feror  whose  title  is  defective  (eee  Bills  of  Exchange  Act  1^ 
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SB.  29  (1),  38  (3)),  while  under  German  law  the  holder  of  a 
negotiable  instrument  obtaining  its  proprietary  possession  in 
good  faith,  even  by  way  of  gift,  acquires  an  indefeasible  title, 
subject,  however,  to  the  rule  as  to  unjustified  benefits  mentioned 
above— 299  sub  (2)  ; 

(2)  the  English  rule  about  goods  bought  in  *  market  overt ' 
corresponds  with  the  German  rule  about  things  bought  at  a  sale 
by  public  auction  (except  in  so  far  as  sales  by  public  auction 
cover  a  much  wider  ground  than  sales  in  '  market  overt '  under 
the  English  rules),  but  whereas  under  English  law  the  property 
in  stolen  goods  bought  in  market  overt  reverts  to  the  true  owner 
after  the  conviction  of  the  thief  (see  Sale  of  Goods  Act  1893 
s.  24  (!))>  a  German  purchaser  who  in  good  faith  purchaser 
goods  at  a  public  auction,  without  notice  of  the  fact  that  they 
were  stolen  goods,  a<*quires  an  indefeasible  title ; 

(3)  the  general  rules  of  German  kw  under  which  the  owner- 
ship of  a  movable  thing,  not  stolen  from  or  lost  by  its  owner, 
passes  to  a  person  who  acquires  such  thing  in  good  faith,  not* 
withstanding  a  defect  in  the  title  of  the  person  from  whom  it 
was  acquired,  are  intended  to  serve  the  same  purpose  as  the 
English  enactments  contained  in  the  Sale  of  Goods  Act,  the 
Factors  Acta,  and  other  Statutes  enabling  the  apparent  owner 
or  the  person  having  apparent  authority  to  sell  the  goods,  to 
dispose  of  them  as  if  they  were  the  true  o%vners  (see  Sale  of 
Goods  Act  1893  as.  21  (2),  25).* 

c.   Acquisition  of  Ownership  by  Long  FosaesBion. 

{Ernizung.) 

884.  The  ownership  of  a  movable  thing  is  acquired  after  ten 
years'  proprietary  possession  by  a  person  who  at  the  time  of 
acquiring  such  possession  was  under  the  honest  belief  that  he 
was  the  owner,  and  did  not,  prior  to  the  effluxion  of  the  period, 
discover  that  this  belief  was  erroneous. 

Illustration :  A  takes  possession  of  certain  chattels^  to  which 
be  thinks  himself  entitled  as  next  of  kin  of  a  person  whom  he 

1  The  English  enactments  as  in  the  case  ef  the  other  nilM  to  whioh  refer- 
ence has  bc«Q  made  are  intended  for  the  exclusive  protection  of  purchaiiers 
for  T&tue,  whilst  Oermnn  law  protects  any  transferor  who  is  in  good  &ith| 
but  tulyeet  to  the  rules  aa  to  unjitstified  benefits  ^29S). 
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believes  to  have  died  intestate ;  a  will  is  subsequently  discovered 
by  which  the  chattels  are  bequeathed  to  B ;  it  the  contents  of  the 
will  do  not  come  to  the  knowledge  of  A  before  the  expiration  of  h 
the  ten  yearSj  A  acquires  an  indefeasible  title.  fl 

The  rules  as  to  the  computation  of  the  period,  and  as  to  its 
suspension  or  interruption,  are  the  same  as  in  the  ease  of  the 
acquisition  of  the  ownership  of  immovables — 329 — B.G.B,  937-- 
944. 

The  undisclosed  rights  of  an  incumbrancer  are  extinguished 
by  long  possession,  in  the  same  way  as  the  rights  of  an  owner, 
and  subject  to  the  corresponding  requirements  as  to  good  faith — 
B.aB.  945. 

d.    Original  Modes  of  Acquisition. 

aa.   Accession. 

(1)   General  rulen^ 

335.  The  ownership  of  a  movable  thing  is^  lost,  if  by  becoming 
attached  to  or  combined  with  another  thing,  it  ceases  to  be  an 
independent  unit* 

A  movable  thing  ceases  to  be  an  independent  unit^  by  becom- 
ing attached  to  another  thing  (incorporation) — 336,  or  by  being 
mixed  up  or  blended  together  with  another  thing  [commixtio^ 
cam/Mmi) — 337j  or  by  being  transformed  by  work  {wpeclfictUio) 
— 338.  In  the  case  of  incorporation  by  attachment  to  an 
immovable  or  to  another  movable  thing  which  on  such  attach* 
ment  becomes  the  principal  thing — ^76,  the  owner  of  socli 
immovable,  or  of  such  principal  movable  thing  becomes  the 
owner  of  the  thing  attached  thereto ;  in  the  qsl&q  of  *  specifica- 
tion ^  the  person  by  whom  the  transformation  is  effected^  as 
a  general  rule^  acquires  the  ownership;  in  all  other  cases  to 
which  reference  has  been  made  the  owners  of  the  several  things 
joined  together  become  co-owners  (325)  of  the  combined  thing, 
in  shares  proportionate  to  the  value  of  the  things  respectively 
contributed  by  them— E.G. B.  946-948,  950  (1). 

In  so  far  as  the  ownership  of  a  thing  attached  to  another  or 
transformed  by  work  is  lost  by  its  former  owner,  all  incumbrances 
affecting  such  thing  are  discharged ;  in  so  far  as  the  former 
separate  owners  become  co-ownei^  of  the  combinetl  thing,  the 
share  in  the  combined  thing  of  every  co-owner  becomes  subject  to 
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the  inciimbranoefi  to  which  the  thing  formerly  owned  by  him  in 
severalty  was  subject;  an  incumbrance  affecting  an  immovable 
or  a  principal  movable  thing  extends  to  any  movable  thing 
becoming  part  thereof  by  incorj>oration — B.G.B.  949,  950  (2). 

A  person  who,  under  the  above-mentioned  niles^  become§ 
deprived  of  any  right  is  entitled  to  claim  compensation  in  money 
from  any  person  benefiting  by  his  loss  in  accordance  with  the 
rules  as  to  unjustified  benefits  (298) ;  he  cannot,  however,  claim 
the  restoration  of  the  original  state  of  things  unless  he  is  under 
the  circumstances  entitled  to  the  Ju^  tollendi — 144  sub  (9),  or 
unless  the  event  by  which  he  was  deprived  of  his  right  was 
brought  about  by  an  unlawful  act — B.G.B.  951, 

(2)  Tncorporafimi  {Verlnndung), 

336,  The  expression  'incorporation*  [Verbindung)  is  used 
whenever  two  things  are  so  attached  together  that  the  identity 
of  one  of  them  or  of  both  is  lost.     This  happens  : 

{a)  if  a  movable  thing  is  attached  to  a  parcel  of  land  in  such 
manner  as  to  form  an  essential  component  part  (75)  thereof; 

(i)  if  a  movable  thing  is  attached  as  accessory  to  another 
movable  thing  so  as  to  form  an  essential  component  part  of 
the  principal  thing ; 

(e)  if  two  movable  things  are  attached  together  so  as  to  form 
essential  component  parts  of  the  combined  thing,  neither  of 
them  being  an  accessory  of  the  other. 

As  mentioned  above — 335,  the  owner  of  a  thing  attached  to 
another  in  the  manner  mentioned  sub  {a)  or  {b)  lose®  his  right  of 
ownership,  while  the  owner  of  a  thing  attached  to  another  in 
the  manner  mentioned  sub  (c)  acquires  a  right  of  co-ownership 
in  the  combined  thing — B.G.B,  947. 

Under  English  law  certain  'fixtures'  attached  to  land  by 
lessees  or  tenants  for  life  for  purposes  of  ornament,  trade,  or 
agriculture,  remain  in  the  ownership  of  the  person  by  whom 
they  were  attached  to  the  land,  and  the  rule  making  them  part 
of  the  land  is  only  applied  if  they  are  not  removed  within  the 
particular  period  of  time  allowed  in  each  case ;  under  German  law 
such  fixtures  follow  the  general  rule,  but  the  rights  of  lessees  or 
usufructuaries  or  other  persons  entitled  to  the  tempontry  posses- 
sion of  land  are  safeguarded  by  they«^^  ioUendi — see  144  sub  (9), 

idivrrxft  D  d 
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which^  as  a  general  rule^  is  a  better  protection  to  a  person  attack* 
ing  tenant^s  fixtures  to  the  land  than  the  right  of  owna4p 
reserved  to  such  a  person  under  English  law.^ 

(3)  Commixlio,  Confusio. 

337.  If  movable  things  are  mixed  up  together  {Verwuickwt^  \ 
or  blended  together  ( Vermengung),  in  such  manner  as  not  to  ll 
severable  from  one  another,  or  as  to  be  severable  only  bya  pfOMi 
causing  an  expense  out  of  proportion  to  the  value  of  the  renki 
the  ownership  in  the  separate  things^  as  mentioned  above— 3S5^ 
is  lost,  and  the  several  owners  become  co-owners  of  the  oombiMl 
thing— B.G.B.  947. 

(4)  Specification. 

338.  A  person  who  creates  a  new  movable  thing  by  woikng 
up  or  transforming  material  supplied  by  another  beoomes  tk 
owner  of  such  new  thing,  unless  the  value  of  the  work  of  tnai- 
formation  is  considerably  inferior  to  the  value  of  the  maternk 
Writing,  drawing,  painting,  printing,  engraving,  or  any  otto 
similar  work  done  on  the  surface  of  any  material  is  deemed  ti 
be  work  done  on  such  material — B.G.B.  950  (1). 

The  same  rule  would  probably  be  applied  under  English  liw, 
but  the  fact  that  there  seems  to  be  no  reported  case  on  the 
subject  shows  that  it  is  not  of  much  practical  importance.  A 
manufacturer,  or  artist,  or  author  generally  uses  material  pa^ 
chased  by  himself ;  where  the  material  is  supplied  by  the  penon 
ordering  the  work  (as,  for  instance,  in  the  case  of  a  dressmiker 
who  works  up  the  stuff  supplied  by  her  customer),  the  materiil 
is  generally  more  important  than  the  work. 

bb.    Appropriation  of  products  or  other  component  parU 
of  a  thing. 

339.  As  we  have  seen  above  (335)  the  ownership  of  a  thing  if 
lost  if  it  becomes  the  component  part  of  another  thing;  in 
a  corresponding  manner  a  fresh  right  of  ownership  is  created 

*  The  fact  that  under  German  law  the  landlord  becomes  owner  of  tb« 
tenant's  fixtures,  while  under  English  law  the  tenant  retains  the  ownenhip* 
is  not,  however,  without  practical  importance ;  an  English  tenant  mij 
give  a  valid  charge  on  such  fixtures  (see  Meux  r.  Jacobs  L.  R.  7  H.L.  ^l)* 
while  this  would  be  impoeaible  under  Qerman  law. 
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lenever  a  component  part  of  a  thing  is  severed  from  such 
ing*  The  component  part  so  becoming  severed  may  either  be 
LO  the  nature  of  a  product  (e.  g.  the  produce  of  land  or  the 
Bpring  of  cattle),  or  it  may  be  part  of  the  substance  of  the 
ing  from  which  it  is  severed  (e-  g,  a  fixture  removed  by  a 
ion  entitled  to  the  Jm  (ollendi) ;  the  following  rules  refer  to 
kinds  of  component  parts  in  so  far  as  the  contrary  does 
bt  appear  from  the  context : 

(1)  the  owner  of  a  thing  from  which  a  component  part  is 
grered,  subject  to  rules  (2)  and  (3),  acquires  the  ownership  of 
ifi  severed  part,  unless  such  severed  part  by  virtue  of  any  real 
gbt — e,  g.  a  right  of  usufruct  (358),  or  an  antichretie  right 
'  pledge  (398) — becomes  vested  in  any  other  person— B.G,B* 

,954; 

(2)  the  rights  of  any  person  referred  to  sub  (1),  in  eo  far  as 
ley  relate  to  any  fruits  (77),  are  postponed  to  the  rights  of  a 
roprietaiy  possessor  of  the  thing  from  which  such  fruits  are 
fvered,  who  at  the  time  of  obtaining  posses.*?ion  believed  himself 

titled  thereto  and  to  the  enjoyment  of  the  fruits,  and  did  not 

5  any  subsequent  time  before  severance  become  aware  of  any 

feet  in  his  title;   a  person   who  is  in  possession  by  virtue  of 

ly  real  right  of   user   is   dealt  with   in  the  same  way  as  a 

prietary  poss^sor  * — B,G.B.  955  (1)  (2)  ; 

(3)  the  rights  of  any  person  referred  to  sub  (2)  are  again 
icetponed  to  the  rights  of  any  person  w^ho,  by  permission  on  the 

part  of  the  owner,  or  of  any  person  having  real  or  apparent 
mthority  to  grant  such  permission^  is  entitled  to  appropriate  any 
ponent  part,  of  the  thing  to  which  such  permission  relates  (e,  g. 
leesee  under  a  usufructuary  lease^ — 205,  206;  a  purchaser  of 
•rowing  crops  or  of  any  part  of  a  demolished  building) — 
LB.  956,  957 ; 

(4)  the  ownership  in  a  severed  component  part  vests  in  the 
n  entitled  thereto  immediately  on  severance,  but  a  person 

titled  to  appropriate  a  severed  part  under  rule  (3),  who,  at  the 
of  severance  is  not  in  possession  of  the  thing  from  which 


*  A  person  ousted  from  poTOeaaion  but  recovering  possesaion  within  A  yeiiT 
om  the  date  of  ita  loas,  or  by  virtue  of  An  iiction  brought  within  that 
iod,  M  in  respect  of  his  right  to  the  severed  pjirts  deemed  to  h&ye  been  in 
riatioui  po«»eMion — B.G.B.  955  (3) ;  confer  329. 
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such  part  is  severed,  does  not  acquire  the  ownership  of  the  semi  J 
part  before  takings  possession  thereof^ — B.G3-  956^ 

cc.    Acquisition  of  ownership  by  occupamy  {At^i^vMf), 
(1)  General  ruleg, 

340.  A  thing  is  deemed  to  have  no  owner  if  it  never  had  i 
owner  (as  in  the  case  of  a  wild  animal  in  a  state  of  liberty),  «f  J 
its  owner  has  abandoned  its  ix)ssession  with  the  intentkiil 
abandoning  its  ownership — B.G.B.  959. 

The  ownership  of  a  thing  having  no  owner  is  acquired  by  wj 
person  who  obtains  proprietary  possession  thereof,  unless 
sion  was  obtained  by  the  infringement  of  a  legal  prohibit 
of  another  person's  right  of  appropriation — B.G.B.  958.* 


(2)  As  to  things  lost  hy  their  owner  {treoiure  trott, 

wreckage)* 

341.  The  loss  of  a  thing  by  its  owner  frequently  prY)diiai| 
results  similar  to  those  of  the  abandonment  of  its  ownci^;^ 
the  finder  of  a  lost  thing — as  mentioned  above  (30^) — wcufm 
the  ownership  thereof  if  during  a  certain  specified  period 
notice  of  the  loss  is  given  to  him  or  to  the  local  police  i 
rity;  the  absence  of  such  a  notice  during  the  prescribed  tine" 
has^   therefore,   the   same    effect  as    the    abandonment  of  tht 
ownership. 

^  A  person  aoquiring  the  ownership  potsesaion  of  ft  wild  *niiBiri|  lUW 

during  a  ttme  of  the  year  dunng  which  the  kiUitig  of  the  partietihir  iiUffltf 
i»  forbiddeD^  doea  not  Acquire  its  ownership  ;  tn  a  similar  way  a  ptmah^hf^ 
not  ftoquire  the  ownenhip  of  any  game  or  fiah  taken  in  vioiatioo  <if  til* 
sporting  rights  of  another;  subject  to  these  exceptions  the  owiifrnihlpQfi^ 
wild  animal  which  ia  in  a  state  of  liberty  ia  acquired  by  any  penHOvbi  I 
acquires  it«  pmprietary  posaestsion. 

A  wild  aniniAl  kept  in  any  private  park  and  a  fish  kept  in  a  priTatt  p>«l 
are  not  deemed  to  l>o  in  a  state  of  liberty. 

If  a  wild  animal  which  was  in  a  state  of  captivity  escapes  therefroiB,  tt  li 
deemed  to  be  ownerless  unless  it  ia  immediately  pursued  by  tis  owotr;  i/H 
is  pursued  it  is  deemed  to  be  ownerless  as  soon  as  the  purstut  is  abaadittei 

A  tame  animal  is  deemi^d  to  be  ownerless  if  it  loses  the  habit  oi  rstaraia| 
to  a  particular  spot— B.G.B,  960.  | 

As  to  the  ownership  of  bees  learing  their  hives  and  inTMliiig  olkfT  tuii* 
•ee  RG.B.  lWl-%4. 
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Where  any  thing  has  been  hidden  for  bo  long  that  its  owner 
*anot  be  found  any  more,  the  ownership,  as  to  one  moiety,  passes 
,*0  the  finder,  and  as  to  the  other  uioiety  to  the  owner  of  the 
within  which  the  secreted  thing  was  found;  one  moiety 
a  thing  dug  out  of  the  earth  conse<|uentlj  belongs  to  the 
T  of  the  land ;  on  the  other  hand  one  moiety  of  a  thbg 
loutid  in  a  cupboard  or  wardrobe  belongs  to  the  owner  of  such 
^board  or  wardrobe— B. 6. B.  984. 
If  any  objects  are  saved  from  a  wreck  public  notice  of  the  fact 
net  be  given,  with  a  request  to  the  owners  of  gruch  objects  to 
'esent  their  claims  within  a  prescribed  period ;  where  no  claim 
mjule  on  the  part  of  any  owner,  the  ownership  is  disposed  of 
aooordance  with  the  following  rules  : 

(1)  wreckage  and  goods  saved  from  stranded  ships  or  found 
the  beach  {strandtrifiige  Guter)  belong  to  the  State ; 

(2)  w^reckage  and  goods  taken  on  a  vessel  after  having  been 
bund  at  the  bottom  of  the  sea  or  floating  on  the  surface,  or 

out  of  an  abandoned  ship  {teeiriftige  Guier)^  belong  to  the 
r,  but  his  right  is  forfeited  if  he  has  failed  to  give  imme- 
notice  of  the  facte  in  accordance  with  the  statutory 
teqairements  {Sirandungsordnung  of  1874,  as  amended  in  19Q1, 
4-19,  20,  21,  35)  ;  as  to  the  salvor^B  right  of  pledge  in 
«^ect  of  his  claim  for  remuneration  and  re-imbursement  of 
otby  see  303. 
Under  English  law  treasure  trove  (that  is  to  say  ^  gold  or 
ver  in  coin,  plate,  or  bullion,  conceal ed  in  a  house  or  in  the 
Barth  or  other  private  place,  the  owner  thereof  being  unknown '), 
well  as  all  wreckage,  &c*  (jetsam,  flotsam,  Hgan,  wreck  of  the 
t),  belongs  to  the  Crown  or  to  the  grantee  of  the  Crown  entitled 
the  particular  locality  to  the  franchise  of  treasure  trove,  Ac. 
see  Attomey-Gen.  %\  Moore  (1893)  1  CL  676). 

4,   Owner's  Claims  agajicst  Peksons  jNTKRFKanro 
WITH  Bights  op  Ownership 

a.  daima  against  Possessor, 
aa.    Claim  to  recover  pomeifwu, 
343.  The  legal  remedies  for  the  recovery  of  posseasion  refeiTed 
above  (315)  are  intended  to  protect  a  former  possessor  as 
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such  and  without  reference  to  the  right  of  ownership  ;  an  owner 
as  such  is  entitled  to  claim  possession  by  an  action  similar  to 
the  Roman  mndkathf  which  is  availahle  in  any  case  in  which  an 
immovable  or  movable  thing;  is  withheld  from  the  owner.*  The 
plaintiff  succeeds  in  such  an  action  if  he  can  prove  his  right  of 
ownership,  unless  the  defendant  can  prove  that  he  or  the  indi- 
rect possessor — 311  sub  (2) — ^from  whom  he  derives  his  rig^ht 
to  possession,  has  a  right  to  possession  available  against  the 
owner. 

If  an  indirect  possessor  has  a  right  to  possession  as  against 
the  owner  J  but  was  not  authorized  to  transfer  such  right  of 
poflseesion  to  another^  the  owner  is  entitled  t-o  a  judgment 
ordering  the  direct  possessor  to  deliver  possession  to  such  indi- 
rect pijssessor,  and  directing  delivery  to  the  owner  in  the  event 
of  such  indirect  possessor  being  unable  or  unwilling  to  take 
possession. 

A  person  who  is  in  possession  of  a  movable  thing,  of  which 
the  ownership  was  transferred  by  means  of  an  assignment  of  the 
right  to  possession^ — 331'  sub  (c)—  may,  as  against  the  assignee, 
avail  himself  of  any  defence  which  he  would  be  entitled  to  use 
against  the  assignor— E.G. B>  985,  986* 

Illustrations  :  L  A  lets  his  house  to  J5;  B,  not  having  a  right 
to  underiet,  underlets  to  Cy  A  may  bring  an  action  against  C, 
claiming  an  order  directing  C  to  give  up  possession  to  J?,  and 
directing  that  in  the  v^veot  of  B  tailing  to  take  possession^ 
possession  should  be  given  to  A. 

2.  ^  has  let  a  horse  to  M  for  a  month  ;  during  tbe  month  A 
sells  the  horse  to  (7,  and  transfers  the  ownership  by  the  assign- 
ment of  his  right  to  possession.  B  may  refuse  delivery  to  C 
before  the  expiration  of  the  month. 


4 
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bb.   Mutual  claims  for  eowpeniatiott, 

(1)    Owner'i  claims  a^aind  possessor, 

343.  As  mentioned  above  (339),  a  person  who,  in  good  faith, 
is  in  proprietary  possession  of  a  thing,  or  who,  in  good  faith,  is  in 

*  An  owner  wlio  merely  wmnts  to  assert  his  right  of  own«r«hip  may  «lo  so 
withoat  cUiming  posaesaion  by  An  action  asking  for  a  deoUmUon  &»  to  his 
right^C.P.O.  2-><> ;  the  owner  of  an  immovable  may  assert  bia  right  bj 
claiming  the  roctilieatiou  of  the  register  (321  j* 
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poBseBgion  of  such  thing  by  virtue  o£  a  real  right  of  user, 
acquires  the  owDership  of  all  fruits  of  such  thing  severed  during 
the  time  of  his  possession.  A  possessor,  who  is  not  in  good 
fkitbi  does  not  acquire  the  ownership  of  any  fruits  or  other 
eompoBetit  parts  of  the  thing  possessed  by  him,  but,  after  having 
severed  such  eomponent  parts,  he  may  of  course  confer  a  good 
title  on  a  purchaser  acquiring  any  such  component  part  without 
any  notice  of  the  defect  in  the  vendor's  title. 

The  mutual  rights  and  liabilities  of  an  owner  who  recovers 
the  possession  of  a  thing  from  another,  and  of  such  other,  are 
governed  by  the  following  rules : 

(a)   Ab  ia  compensation  forfruiU  and  profiU. 

(1)  The  person  from  whom  posBesston  is  recovered  is  not 
liable  t<^  compensate  the  owner  in  respect  of  fruits,  severed  by 
him  while  he  was  in  good  faith/  before  the  commencement  of 
the  owner's  action,  except  under  the  following  rules  : 

(aa)  he  is  liable  in  respect  of  fruits  which  would  not  have 
been  won  if  the  proper  course  of  husbandry  or  management  had 
been  followed— B.G.B.  993 ; 

(bb)  if  his  title  to  possession  was  not  obtained  for  valuable 
consideration  he  is  liable  in  accordance  with  the  rules  as  to 
unjustified  benefits  (298)— B.G.B.  9B8. 

(2)  If  he  was  in  bad  faith  when  obtaining  possession  he  has 
to  account  for  all  profits  earned  by  him  during  the  continuance 
of  his  possession ;  if  he  ceased  to  be  in  good  faith  at  any  time 
after  taking  possession,  he  has  to  account  for  all  profits  earned 
by  him  after  such  time^ — ^B.G.B.  990. 

(3)  He  must  account  for  the  whole  of  the  profits  earned  by 
him  during  the  pendency  of  the  action  as  well  as  for  all  profits 
whichj  but  for  his  default,  would  during  such  time  have  been 
earned  in  the  usual  course  of  husbandry  or  nianagement — B,G.B. 
987. 


*  A  poHsoBsor  wbo  in  good  faith  derivea  his  title  from  an  indirect  poasessor 
U  dnemed  to  be  in  good  faith,  Dotwithstanding  th«  bad  faith  of  such  iodirect 
r— B.G.B,  9WC1). 
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(b)   As  to  other  claims. 
If  the  thing,  which  is  the  subject-matter  of  the  action,  h  di(^ 
riorated  or  destroyed,  or  cannot  be  delivered  to  the  owner,  ilf 
liabilities  x)f  the  person  against  whom  the  owner's  right  to  fm^^ 
session  is  established  are  governed  hy  the  following  roles  : 

(1)  if  he  was  in  good  faith  he  is  not  liable  in  raped  of  mj 
damaging  event  which  has  happened  before  the  oomiDaiieflDqitrf 
the  action,  except  under  the  circumstances  mentioned  mkh  (2)  ; 

(2)  if  his  title  to  possession  was  derived  from  ao  tndsid 
possessor^  he  is  liable  in  respect  of  any  of  the  above-mestiaHl 
damaging  events  due  to  any  default  on  his  part  in  so  fitf  if  W 
is  liable  to  such  indirect  possessor; 

(3)  he  is  liable  in  respect  of  any  loss  caused  by  any  of  At 
above-mentioned  damaging  events  dae  to  any  default  on  hit  ptft 
which  has  happened  during  the  pendency  of  the  action ; 

(4)  if  he  was  not  in  good  faith  when  obtaining  po^essioD,  k 
is  liable  in  respect  of  any  of  the  above-mentioned  damagiBf 
events  due  to  any  default  on  his  part  which  has  happened  wluli 
he  was  in  possession ;  if  he  ceased  to  be  in  good  faith  at  m 
time  after  taking  possession^  he  is  under  the  eaine  liability  m 
from  such  time ;  if  he  is  in  bad  faith  and  also  in  imoru  mImtM 
in  respect  of  his  obligation  to  yield  possession  to  the  owMr  hi 
becomes  subject  to  the  more  stringent  liability  bronglii  ihM 
by  that  circumstance— 153 ; 

(5)  if  possession  was  obtained  by  means  of  unlawfol  mtB- 
ference  (315)  or  of  any  criminal  act,  the  owner  is  entitlaJ  to 
full  compensation  under  the  rules  as  to  unlawful  acts— 10 
sub  (5)^B.G.B.  989-992. 

(2)   Counferclaimi  ^  j>osie4sor, 
a44.  The  person  from  whom  poeseasion  is  reeovered  is  entitM 
to  certain  claims   against  the  owner,  which   are  gov^ned  br 
the  following  rules : 

(a)  Mi^Ai  to  eompmiaiian  /or  outlay, 
(1)  Necessary  outlay  incurred  by  him  before  the  commfiK^ 
ment  of  the  action,  and  while  he  was  in  good  faith,  mnd  kt 
repaid  by  the  owner,  eicept  in  so  far  as  it  was  incurred  for  tk 
preservation  of  any  thing  of  which  he  enjoyed  the  pmfit^- 
B,G,B.  994  (1)  ;  see  also  B.G.B.  995 ; 
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(2)  necessary  outlay  incurred   during  the    peadeney  of  the 
m,  or  while  he  was  in  bad  faith,  must  be  repaid  by  the 
in  so  far  only  as  the  rules  as  to  voluntary  services  (301 J 
ribe  such  payment — B.G.B*  994  (2); 

(3)  compensation  in  resj>ect  of  unnecessary  outlay  incurred 
before  the  commencement  of  the  action,  or  before  knowledge  of 
ha  fact  that  the  possession  was  unauthorized ^  may  be  claimed^ 

i  BO  far  as  the  thing,  for  the  preservation  or  improvement  of 
kich  such  outlay  was  incurred,  has,  in  consequence  thereof ^  an 
icreased  value  at  the  time  at  which  the  owner  recovers  possession 
-B.G.B.  996; 

(4)  where  the  owner  recovers  a  plot  of  land  used  for  agri- 
the  cost  of   raising  any  crop  to  be  reaped  before  the 

tion  of  the  agricultural  year  must  be  repaid  by  the  owner, 
it  was  incurred  in  the  usual  course  of  husbandly  and  does  not 
ceed  the  value  of  such  crop — B,G.B.  998 ; 

(5)  the  right  to  the  re-imbursement  of  outlay  may  be  exercised 
y  m  Buecessor  in  title  of  the  party  making  the   outlay,  and 

nst  a  successor  in  title  of  the  person  who,  at  the  time  when 
ic  outlay  was  incurred^  was  the  owner  of  the  thing  for  which 
was  incurred— B,G.B.  999. 


(b)  Jtis  tollendi. 

The  person  from  whom  possession  is  recovered  is  entitled  to 
te  jtis  tollendi — 144  sub  9 — except  as  regards : 

(1)  any  thing  which  was  affixed  for  the  purpose  of  increasing 
le  profits  to  which  he  was  entitled  as  possessor ; 

(2)  any  thing  of  which  the  removal  is  useless  to  him ; 

(3)  any  thing  for  which  the  owner  offers  adequate  compensation 
in  money— B.G.B.  997; 

(3)  Comparison  with  English  law, 

345.  The  rules  of  German  law  are  much  more  favourable  to 
the  person  from  whom  possession  is  rocovered,  and  less  favour- 
able to  the  owner,  than  the  corresponding  rules  of  English  law, 
Under  English  law  an  owner  of  land  is  entitled  to  mesne  profits 
for  the  whole  time  while  he  was  entitled  to  possession,  and  the 
^laim  of  the  owner  of  a  chattel  in  an  action  of  detinue  is  for 
the  delivery  of  the  chattel  and  damages  in  respect  of  the  deten- 
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tion.     The  pospessor  has  not  in  either  case  to  account  for 
profits  actuallj  received  by  him,  but  the  amount  awarded   for 
mesne  profits  or  damages^  as  a  general  nile^  exceeds  any  such 
profits  to  a  considerable  extent.. 

b.  Olaims  in  respect  of  Interference  with  Bights  other 

than  Bight  of  Possession. 

346*  As  the  owner's  action  for  the  recovery  of  possession 
corresponds  to  the  Roman  vindication  so  the  action  in  respect  of 
interferences  with  rightsj  other  than  the  right  of  possession, 
corresponda  to  the  Roman  actio  negaloria*  The  Roman  actio 
negaioria  was  applied  principally  in  cases  in  which  the  defendant 
claimed  to  be  entitled  to  do  the  act  complained  of  by  virtue  of 
a  servitude  affecting  the  owner^s  land  (352),  but  the  B.G.B. 
confers  the  right  of  action  on  any  person  whose  rights  of  owner- 
fihip  are  disturbed,  otherwise  than  by  interference  with  the  right 
of  possession.  In  any  such  case  the  owner  may  claim  the 
removal  of  the  disturbing  factor ;  if  further  interferences  are  to 
be  apprehended^j  he  may  also  obtain  an  injunction  restraining 
such  further  interferences^ — B.G.B.  1004  (1). 

The  disturbance  must  be  one  of  a  permanent  or  recttirent 
nature  (e.  g.  the  erection  of  a  building  obstructing  the  owner's 
light,  or  the  frequent  use  of  a  private  road) ;  isolated  acts  of 
interference  give  rise  to  an  action  for  damages,  but  do  not  txm* 
stitute  a  ground  of  action  justifying  the  above-mentioned 
proceedings.  If  the  act  complained  of  is  one  which  the  owner 
is  bound  to  suffer,  he  has  no  right  of  action — B.G.B,  1004  (2). 
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c.  Claim  to  remoTe  a  Thing  from  Ijand  in  the  FoBsession 
of  Another. 

d47*  A  person,  out  of  whose  possession  a  thing  has  been 
removed  to  the  land  of  another,  may,  subject  to  certain  restric- 
tions, enter  upon  such  land  for  the  purpose  of  searching  for  and 
taking  away  such  thing — see  315  note  2;  in  the  same  way,  and 
subject  to  the  same  restrictions,  the  owner  of  a  thing,  situate  upon 
land  which  is  in  the  possession  of  another,  may  enter  upon  such 
land  for  the  purpose  of  searching  for  and  removing  such  thing 
—B.G.B.  1005. 


OWNERSHIP 


411 


5,  Rights  SimLAR  to  Ownership  Rights 
a.  General  Survey, 

8*  A  number  of  rig^hts  exist  in  German  law  whicli,  though 

in  the  nature  of  jura  in  re  ait  en  a^  and  treated  as  such,  are  also 

Kn  themselves  treated  as  immovables^  capable  of  being  registered 

^d  alienated  as  such,  and  of  being  made  subject  to  servitudes  and 

other  burdens.     The  most  prominent  among  them  are  the  rights 

of  *  superficies  -  and  '  emphyteusis  \     These  rights  were  created 

by  Boman  law,  in  order  to  facilitate  the  exploitation  of  State 

haids   and   Crown    lands   by  tenants   whose   position   as   mere 

Bessees  would  have  been  too  insecure ;  a  lessee  under  Roman  law 

pMd  a  mere  contractual  right  against  the  lessor^  and  was  unable 

M  protect  himself  against  interference  on  the  part  of  others,  but 

m  person  entitled  to  build  on  land  by  virtue  of  a  grant  of  '  super- 

Kciee ',  or  to  cultivate  land  under  a  grant  of  '  emphyteusis  ',  was 

entitled  to  remedies  for  the  protection  of  his  rights  similar  to 

tthe  remedies  avaQable  for  the  protection  of  ownership  rights; 

(the  right  of  'superficies'  or  of  *  emphyteusis '  was,  moreover, 

transmissible  inter  vitoi,  and  formed  part  of  the  owner*s  estate 

on    his   death,   while   a   lessor's   right   was  a   strictly  personal 

right. 

The  Erbjyac^it  (heritable  lease),  which  was  similar  in  its  nature, 
'though  not  identical  with  the  Roman  '  emphyteusis  \  and  a 
number  of  other  rights  connected  with  the  tenure  of  land  and 
Similar  in  their  nature  to  rights  of  ownership,  were  recognized 
by  Germanic  law. 

The  present  German  law  deals  with  the  rights  now  under 
iiseuBsion  in  the  following  manner : 

(1)  the  modem  equivalent  of  *  superficies'  is  recognized 
throughout  the  Empire  and  withdrawn  from  the  competence  of 
State  legislation ;  it  is  now  known  under  the  designation  of 
EMaurecht  (heritable  building  right) — 349; 

(2)  the  Germanic  Erhpachi  {heritable  lease)  and  its  special 
Varieties  known  as  BUdnerrecht  and  Hdnslerrecht  are  preserved 
iiQ  the  several  States  in  which  they  were  recognized  prior  to  the 

ming  into  force  of  the  B.G.B*;   where  such  a  right  is  pre- 
'ved  it  is  made  subject  to  the  rules  of  Imperial  law  relating 
;o  immovables  (e.  g*  the  rules  as  to  registration)  in  so  far  as  they 
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are  applicable  thereto,  but  in  so  far  as  the  rules  of  Iniperial  law 
leave  any  ^p^  such  gap  is  filled  up  by  State  law — E.G.  63  - 

(S)  in  respect  of  certain  other  rights  affecting  land  it  is  left 
to  State  law  to  determine  whether  they  are  to  be  subject  to  the 
rules  of  Imperial  law  relating  to  immovables  or  whether  they 
are  to  be  governed  by  State  law;  these  rights  include  feudal 
rights — E.G.  59 ;  rights  relating  to  the  use  of  water  (e,  g.  the 
right  to  have  a  water-mill) — ^E.G.  65 ;  and  sporting  rights — 
E.G.  69; 

(4)  mining  rights,  which  are  also  left  to  State  law,  are  discussed 
below  (S50) ; 

(5)  an  alienable  and  heritable  right  relating  to  land  not 
belonging  to  one  of  the  above-mentioned  classes  cannot  be 
created,  but  any  right  which  was  in  existence  on  January  1, 
1900,  is  upheld,  it  being  left  to  State  law  to  determine  w  hcther 
6uch  right  is  to  be  made  subject  to  the  Imperial  rules  relating 
to  immovables,  or  whether  it  is  to  be  governed  by  State  law — 
KG.  184.  196. 
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b.  Hules  as  to  Heritable  Building  Bights* 

049*  A  heritable  building  right  is  '  an  incumbrance  on  a  parcel 
of  land,  by  virtue  of  w^hich  the  grantee  acquires  a  right  capable 
of  ahenation,  and  transmissible  on  death,  to  erect  a  building  on 
or  below  the  surface  of  such  parcel  of  land^ — B.G,B.  1012, 
A  right  of  this  nature  is  granted  for  the  objects  for  which 
a  building  lease  is  granted  under  English  law ;  a  German  lease, 
owing  to  its  purely  contractual  nature  and  uncertain  duration 
(207),  would  not  give  a  builder  sufficient  security. 

The  grant  of  a  heritable  building  right  may  be  perpetual  and 
need  not  be  subject  to  the  payment  of  rent,  but  as  a  rule  such 
a  right  is  granted  with  a  limited  duration  and  subject  to  the 
payment  of  a  yearly  sum. 

A  heritable  building  right  is  registered  as  an  incumbmnee  on 
the  land  which  it  affects,  and  may  at  the  grantee's  option  be 
registered  as  an  independent  parcel  immediately  on  its  creation  ; 
its  registration  as  an  independent  parcel  is  compulsory  on  any 
alienation  or  hypothecation— G,B.O*  7, 

Land  not  required  for  building  purposes  may  be  included  in 
the  grant,  if  such  inclusion  is  advantageous  for  the  purpose  of 
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the  use  a£  the  buildings;  the  grant  eannot  be  limited  to  one 
particular  story  of  a  building  i—B.G.B.  1013,  1014. 

A  real  agreement  as  to  the  grant  of  a  heritable  building  right 
is  subject  to  the  eame  formal  requireraents  as  an  agreement  far 
the  tmngfer  of  the  ownership  of  an  immovable  (327)»  but  the 
rule  excluding  conditions  and  stipulations  as  to  time,  does  not 
apply  to  grants  of  heritable  building  rights — ^B.G.B,  1015, 

The  destruction  of  the  building  erected  by  virtue  of  a  herit- 
able building  right  does  not  terminate  the  right — B*G.B.  1016. 

In  all  other  respects  all  rules  relating  to  immovable!?  are — 
mutatU  mulandU — applicable   to    heritable    building    rights— 

B.O.B.  loir. 

c.   Mining  Highte. 

350.  The  mles  of  public  and  private  law  as  to  mines  and 
minerals,  which,  under  E.G.  67,  are  left  to  State  legislation, 
are  in  all  German  States,  excepting  the  kingdom  of  Saxony,  regu- 
lated on  the  model  of  the  Prussian  rules  introduced  by  the 
Alt^fmeine9  Berggesftz  of  1B65.  Under  these  nileii  special  mining 
authorities  are  created,  who  superintend  the  administration  of 
the  law.  The  maiu  feature  of  German  mining  law  is  found  in 
the  fact  that  minerals  do  not  belong  to  the  surface  owner  as 
inch,  but  to  the  first  finder  who  complies  with  the  prescribed 
formalities^  whether  he  be  the  surface  owner  or  a  stranger. 

A  person  wishing  to  win  minerals  under  land  owned  by  a 
stranger  must^  in  the  first  instance,  acquire  the  right  of  s^ut^h 
(SckUrfrecht). 

If  no  private  agreement  can  be  arrived  at  between  the  parties, 
the  mining  authority  fixes  the  conditions,  subject  to  which  the 
right  of  search  may  be  exercised,  more  particularly  the  com- 
pensation to  be  paid  in  respect  of  the  damage  done  to  the 
surface. 

Any  person  who  finds  minerals,  whether  as  owner  of  the  land 
or  by  virtue  of  the  exercise  of  the  right  of  search,  may  file 
a  claim  {Mutung)  with  the  mining  authority  for  a  grant  of  the 
mining  rights  in  accordance  with  a  plan   showing  the  exact 

1  Under  some  of  the  former  German  Uwa  a  right  of  ownership  in  a 
particular  story  of  a  buildLng  {SUtt^cwerkmifmhtm)  was  reoognUed^  and  rights 
ef  that  nature  which  were  in  eziaience  on  the  coming  into  foroe  of  the  B>G.B. 
ate  recognised  in  aeeordanoe  with  the  mlea  of  the  old  law-^EiO.  182. 
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po&ition  and  the  dimensions  of  the  mine  intended  to  be  aequir 
(Feldessfrechm^),  The  date  of  the  filing  of  the  claims  is  con* 
elusive  as  to  the  priority  of  the  claimant.  The  mining'  autho- 
rity is  bound  to  make  the  {>rant  if  it  does  not  refer  to  land 
under  which  mines  are  forbidden  (dwelling-houses,  burial-places, 
roads,  «fcc.),  and  if  the  prescribed  formalities  are  complied  with. 

The  grant  [Verieikung)  m  ma^Je  subject  to  the  right  (if  any) 
of  third  parties,  but  the  rights  of  such  third  parties  are  barred 
unless  asserted  within  a  specified  short  period.  The  grantee 
obtains  a  right,  Ciipable  of  alienation  and  transmii^sion  on  death, 
to  win  the  minerals  specified  therein.  This  right  is  for  all 
purposes  dealt  with  as  an  immovable,  and  is  subject  to  the  same 
rules  as  to  registration,  &c,,  as  an  immovable.  The  grantee  of 
the  mining  rights  is  entitled  to  purchase  compulsorily  so  much 
of  the  surface  as  is  required  for  the  purposes  of  the  mine.  Ott 
the  other  hand,  the  owner  of  the  surface  is  entitled  to  full 
compensation  for  all  damage.* 

In  the  kingdom  of  Saxony  the  general  mining  law  applies 
only  to  metals ;  coal,  clay,  chalk,  and  other  similar  minerals, 
belong  to  the  surface  owner ;  he  may,  however,  grant  the  right 
to  win  such  minerals  to  another,  in  which  event  such  a  right 
is  dealt  with  as  an  immovable^ — E.G.  68. 

The  rule  of  law  allowing  a  stranger  to  obtain  mining  rights 
by  occupancy  exists  as  to  certain  mines  in  Cornwall  (tin  bound- 
ing) and  in  many  colonies  and  foreign  countries, 

*  Full  partlculjirs  iia  U  Prussian  mining  law  are  giTen  by  Dembars^ 
Burgerltchc^s  Recht,  toL  8  pp.  499-&51  ;  aa  to  the  method  of  eatnputiog  the 
couipeziBJiUon  for  damitge  see  £.G.  67  (2). 
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CHAPTER  TV 

RIGHTS  OF  USER  OVER  PROPERTY  OWNED  BY 
OTHERS,  AND  RIGHTS  OP  RESTRAINING 
OWNER'S    RIGHTS   OP   USER 

L    GKNERAt    SdRVKY 

351,  The  present  chapter  only  deals  with  real  rights;  the 
rights  of  user^  existing  hy  virtue  of  contractual  relations  (e,  g. 
the  rights  of  lessees),  have  been  dealt  with  in  connexion  with 
the  law  of  obligations ;  heritable  building  rights  and  other 
similar  rights,  though,  strictly  speaking,  rights  of  user  over  land 
owned  by  others,  have  been  referred  to  in  the  chapter  dealing 
with  the  rights  of  ownership,  as  they  are  treated  as  independent 
objects  of  ownership,  capable  of  being  registered  and  dealt  with 
like  immovables;  rights  of  user  conferred  by  way  of  security 
will  be  dealt  with  in  the  chapter  relating  to  real  rights  conferred 
by  way  of  security ;  there  remain  the  rights  classed  as  ^  ser\i- 
tudee '  {Bienfiiiarkeifen)  under  Roman  and  German  law  (which 
include  the  ^  easements '  and  pt&fiU  h  prendre  of  English  law, 
as  well  as  a  number  of  other  rights),  and  the  'perpetual  charges 
on  land  '  described  in  German  terminology  sis  Sealladen^  which 
are  akin  to  servitudes,  though  they  differ  from  them  in  one 
important  respect— see  366. 

2.  Servititdes  Gkneaallt 

a.    ClassiBcation. 

S62*  A  limited  right  to  the  use  of  a  thing  belonging  to 
another^  or  a  right  to  restrain  such  other  from  exercising  some 
of  his  rights  of  ownership,  is  called  a  '  servitude  '  under  Roman 
and  Gt^rmnn  law ;  the  person  who  grants  a  servitude  takes 
away  from  his  own  rights  of  ownership  and  increases  the  righte 
of  the  grantee — -ju»  ^utim  deminuify  n/trriuM  auxif,  hoc  ed  ttervitut^m 
amlihu9  iuis  impnsuit — Dig.  39,  Ij  6  §  9.  Where  such  a  right 
exists  for  the  benefit  of  the  owner  for   the  time  being  of  a 
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specified  immovable  it  is  called  a  '  real  semtude'  {^GrunddienfU 
barkeif)  ^ ;  where  it  exists  for  the  benefit  of  a  specified  person  it  is 
called  a  personal  servitude  {permdicke  iJiemtbarkeit), 

The  rig"bt  of  usnfnict  is  the  only  personal  semtude  by  virtue 
of  which  the  grantee  obtains  an  unrestrieted  right  of  nser  over 
the  property  subject  thereto  ;  all  other  personal  servitudes  are 
called  ^  restricted  personal  servitudes  *  {beichrdnkte  personlic^e 
Biendha  rke'den  ) . 

The  burden  of  all  real  servitudes  and  of  all  restricted  per- 
sonal servitudes  is  borne  by  the  owner  for  the  time  being  of  an  im* 
movable  ;  a  right  of  usufruct  may,  on  the  other  hand,  be  charg^ 
on  a  movable  thing  or  a  right  as  well  as  on  an  immovable. 

The  benefit  of  a  real  servitude  being,  as  mentioned  above, 
vested  in  the  owTier  for  the  time  being  of  a  specified  immovable^ 
passes  from  one  person  to  another  on  each  change  of  ownership ; 
a  peiBonal  servitude,  on  the  other  hand,  cannot  be  transferred  by 
act  inter  viva,  and  comes  to  an  end  on  the  grantee's  death ;  the 
grantee  may,  however,  subject  to  certain  restrictions,  authorize 
another  to  exercise  his  rights  «— B.G.B.  1059,  1092. 

In  the  following  statement  the  immovable  upon  which  the 
burden  of  a  servitude  is  imposed  will  be  called  *  the  senrient 
tenement',  while  the  immovable,  for  the  benefit  of  which  a 
servitude  m  created,  will  be  called  the  ^  dominant  tenement  \^ 

b.  Creatioii  of  Servitudes. 

aa.    By  act^in'the-law, 

8153.  A  servitude  charged  on  an  immovable  may  be  creal 

by  act-in-the-law  under  the  general  rules  as  to  the  creation  of 

real  rights  (309),* 

*  k»  heritablo  rights,  mining  rights,  And  other  similar  nghts,  are  treated 
lA  indepondent  immovablcys  (SiS)^  the  benefit  of  n  real  servitude  (e.g,  m  right 
of  wajr)  may  be  ftttaehed  tn  such  a  rights 

*  A  person  entitled  to  the  usufruct  of  land  may  grant  a  ufiufnictuary  leM0 
— 204 — to  a  tenant. 

*  The  eorresponding  expresaiono  di«fieM«s  Qf%mdatik<k  and  Xmrwokmd**  ^rwikf- 
ttikck  are  also  used  by  0«rman  writers;  the  B.Q.B.  calls  the  servient  tene* 
ment  hda^tia  QrundxtikAy  but  the  dominant  tenement  is  called  QrunddiUk 

1  A  teal  servitude,  whtoh  was  in  exlstenoe  in  any  registration  dlstriet  at 
the  time  when  the  new  system  of  registration  came  into  force  in  that 
district^  remains  operative,  though  unregistered,  unless  State  legislation 
provides  otherwise— £.G,  187. 
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A  right  of  usufruct  affecting  a  movable  thing  is  created  by 
the  combined  operation  of  a  real  agreement  between  the  parties 
I  and  of  the  delivery  of  such  movable  thing  to  the  grantee ;  the 
usufruct  of  a  right  is  granted  iu  accordance  with  the  rules 
applicable  to  the  assignment  of  such  right — B.G.B,  1032, 
1069  (1).> 

bb.  Creation  of  servitudes  by  preseripf  ion. 

A  personal  servitude  affecting  an  immovable  cannot  be  acquired 
by  prescription, 

The  usufruct  of  a  movable  thing  is  acquired  by  prescription  in 
the  same  way — muMU  mut^andk — as  the  ownership  of  a  movable 
thing  is  acquired  by  long  possession— 334 ;  as  the  i>erson  who 
acquires  the  ownership  of  a  movable  thing  by  long  possession 
must  during  the  prescriljed  period  be  in  praprietary  possession, 
so  the  person  who  acquires  the  usufruct  by  prescription  must 
during  the  prescribed  period  exercise  the  rights  of  a  person 
entitled  to  the  usufruct— B.G.B.  1033. 

A  title  to  a  real  servitude,  registered  as  a  com]K>nent  part  of 
the  dominant  tenement,^  is  acquired  by  prescription  in  the  same 
way  as  a  prescriptive  title  to  the  ownership  of  land  is  acquired 
by  the  pereon  registered  as  owner — 329 — B.G.B.  900  (2). 

The  right  to  light,  as  shown  above — 326  sub  (7),  according  to 
some  State  laws,  is  acquired  by  ten  years*  user. 


3.   Real  SEHviTri»E8 

a.   Comparative  Statement. 

854.  The  rule  of  Roman  law  :  impedit  serviiuiem  medium  prat" 
dinm  quad  nou  servii — Dig.  8.  3.  7  §  1 — has  not  been  adopted  by 
the  present  Gennan  law ;  a  real  servitude  is  not  inoperative  on 
the  ground  that  the  ^dominant  and  the  servient  tenement  do  not 
adjoin  each  other. 

*  There  cuin  be  no  iisufrtict  of  a  right  which  is  iucapAble  of  aasignment ; 
aee  176  mh  (1)— B,G,B.  10e9  (2). 

'  A  real  aervitude  is  not  eflective  onleea  registered  aa  an  incumbranoe  of 
the  B^rvient  tenement;  but  tt  may  aiao,  on  the  appUeation  of  the  owner  of 
the  dominant  tenement  or  of  any  iacnxiibrancert  bo  regiatered  aa  a  component 
part  of  the  dominant  teaemenL 
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Under  English  law  there  are  a  limited  number  o£  specifically 
defined  easements  and  prcjfifs  a  prmdre.  German  law^  on  the 
other  hand,  gives  a  general  definition  as  to  the  nature  of  real 
servitudes,  which  admits  of  the  creation  of  a  number  of  rig-hte 
which  under  English  law  would  not  be  classed  either  as  easements 
or  as  profit i  a  prendre^  and  of  which  the  burden  would  therefore 
not '  run  with  the  land  \ 

Thus  under  English  law  building  restrictions  or  restrictions  as 
to  the  use  of  buildings,  which  do  not  result  from  any  recognized 
easements^  are  not  binding  on  any  purchaser  who  has  not 
covenanted  to  observe  them,  or  is  not  affected  with  notice  of  any 
existing  covenant.  Under  German  law,  on  the  other  hand, 
a  real  servitude  restricting  the  use  of  land  in  any  way  which  may 
be  of  advantage  to  the  dominant  tenement,  and  is  not  prohibited 
by  any  inle  of  State  law,  is  binding  on  every  successive  owner 
of  the  servient  tenement. 

Illustration  :  A  servitude  may  be  imposed  on  a  parcel  of  land 
by  which  the  erection  of  any  shop  or  factory  on  such  parcel  of 
land  or  the  obstruction  of  the  view  enjoyed  from  the  doniinaiit 
tenement  is  prevented. 

State  law  may  narrow  the  limits  within  which  real  servitudes 
may  be  created,  and  regulate  the  operation  of  certain  specified 
real  servitudes,  but  it  cannot  extend  the  limits  imposed  by 
Imperial  law  on  the  creation  of  such  servitudes — E.G.  115*  All 
servitudes  which  were  in  existence  on  the  Ist  January,  1900, 
remain  in  force,  but  their  operation  is  to  a  large  extent  made 
subject  to  the  provisions  of  the  new  law — E.G.  184. 

b.   Statement  of  Bules* 
(1)  LimiU  within  which  real  servitudes  may  Be  created, 

diss.  A  real  servitude  may  consist : 

(a)  of  the  right  to  use  the  servient  tenement  for  some  specified 
purpose  connected  mth  the  use  of  the  dominant  tenement ; 

(i)  of  the  right  to  restrain  the  doing  of  certain  specified 
on  the  servient  tenement ; 

(c)  of  the  right  to  restrain  the  exercise  of  some  specific 
right  resulting  from  the  ownership  of  the  servient  tenement 
which  would  otherwise  be  available  against  the  dominant  tene- 
ment—B.G.B.  1018. 
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right  of  wajj  or  a  right  of  pafiturcj  is  an  example  of  the 
itudes  described  siib  (a) ;  a  right  to  restrain  the  erection  of 
I  building  obstructing  the  hght  of  the  dominant  tenement,  of 
described  Bub  (b);  a  right  to  restrain  the  owner  of  the 
jienrient  tenement  from  objecting  to  an  obstruction  of  his  own 
[%ht;  of  those  described  sub  (c). 

No  burden  must  in  any  event  be  imposed  upon  the  servient 
[lementi  which  is  not  of  advantage  to  the  dominant  tenement* 
in  Roman  law  the  servitude  must  be  /undo  tdilu,  and  the 
right  conferred  by  the  servitude  must  be  exercised  civilUeT,  and 
with  a  proper  regard  to  the  interests  of  the  owner  of  the  servient 
traement— B.G.B,  1019,  1020, 

(2)  Active  duiien  imposed  mi  owner  of  servient  tenemetiU 
The  rule  of  Koman  law  under  which  a  servitude  could  not  be 
[created^  ut  aiiquid  facial  quU^  has  not  penetrated  into  the  new 
I  German  law  *  a  burden  may  now  be  imposed  upon  the  servient 
tenement  imposing  an  active  duty  on  its  owner  for  the  time 
being ;  where  the  bimien  so  imposed  consists  exchmvel^  of  the 
performance  of  such  active  duty,  the  right  is  called  a  EealUd 
(perpetual  charge) — 366 — and  is  not  included  in  the  servitudes ; 
but  where  the  burden  consists  of  a  negative  as  well  as  of  a  posi- 
tive duty  the  term  ^  servitude  ^  is  applied  to  it ;    (e.  g,  where  the 
I  duty  to  keep  a  road  in  repair  is  imposed  on  the  owner  of  a 
tenement  over  which  a  right  of  way  is  granted). 

Where  any  structure  is  required  on  the  servient  tenement^  for 
the  purpose  of  enabling  the  owner  of  the  dominant  tenement  to 
exercise  a  right  of  support,  the  duty  to  keep  such  structure  in 
repair  is,  in  the  absence  of  an  agreement  to  the  contrary ,  imposed 
on  the  owner  of  the  servient  tenement,  but  no  similar  duty  is 
implied  in  any  other  case  in  which  any  structure  or  other  appli- 
ance is  erected  on  the  servient  tenement  for  the  purpose  of 
aasisting  the  exercise  of  the  rights  resulting  from  a  real  servitude ' 
-B.G,B.  1022. 

(3)    Eight  of  imji^lreuce. 

Where  the  exercise  of  a  right   resulting  from   a  servitude 

exehisively  affects  a  particiilai*  part  of  the  servient  tenement,  and 

*  A  tftructore  which  is  not  required  in  connexion  with  a  right  of  support 

must  be  maintained  by  the  owner  of  the  dominant  tenement  unless  the 

contrary  is  iigree4  upon  between  the  parties— B»G.B.  1020,  1021. 
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thereby  causes  great  inconvenience  to  the  owner  of  the  servient 
tenement^  the  latter  may  require  the  owner  of  the  domioaDt 
tenement  to  transfer  the  exercise  of  his  right  to  another  part  of 
such  tenement,  provided  that  such  other  p^rt  is  equally  con- 
venient for  the  exercise  of  the  right.  This  privilege  cannot  be 
waived  or  restricted  by  agreement — B.G.B.  1023* 


(4)    Rule  as  t-a  conflict  cf  real  lermindeM. 

Where  two  real  servitudes  having  the  same  right  of  priority 
conflict  with  one  another,  the  owner  of  either  of  the  dominant 
tenements  may  require  the  owner  of  the  other  to  come  to  an 
arrangement  with  him,  giving  effect  to  the  respective  rights  of 
both  parties  in  an  equitable  manner — B.G.B.  1024. 


DC     ^1 


(5)    EJed  of  mb*divmon  of  dominant  or  se^-vient  imemeni. 

On  a  sub-division  of  the  dominant  tenement,  the  owner  of 
each  section  may  continue  the  exercise  of  the  right  previously 
enjoyed  by  the  owner  of  the  whole  tenement^  in  so  far  as  he 
derives  any  advantage  from  such  exercise ;  but  in  the  absence  of 
an  agreement  to  the  contrary,  the  exercise  of  the  rights  of  the 
several  owners  must  be  so  arranged  as  not  to  cause  greater 
inconvenience  to  the  owner  of  the  servient  tenement^  than  was 
caused  by  the  previous  exercise  of  the  right  by  one  owner^ — 
B,G,B.  1025. 

On  a  sub-division  of  the  servient  tenement  the  servitude,  in  go 
far  as  it  affects  only  a  particular  part  of  such  tenement,  remains 
a  burden  on  such  part  only.  If  the  servitude  affects  the  whole 
tenement  its  burden  is  imposed  on  each  separate  section — 
B,aB.  1026. 

Illustration :  A  right  of  way  does  not  affect  the  sections 
through  which  the  path  or  road  does  not  go.  A  right  of  pasturage, 
on  the  other  hand^  continues  to  be  exercised  over  the  whole 
area. 

c,   Hemedies  for  the  Protection  of  Beal  Servitudes* 

(1)    Posseuoty  remedies. 
350.  Under  German  common  law  a  person  who  exercised  a 
right  which  could  have  resulted  from  a  real  servitude,  n^  vi^  nee 
elam^  nee  precario,  was  deemed  to  be  a  '  quasi-possessor  -  of  such 
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^nd  as  such  entitled  to  certain  possessory  remedies.  The 
Genoan  law  does  not  recognize  the  quasi-possession  of  any 
tnde,  unless  it  is  registered  as  a  component  part  of  the 
it  tenement;  if  the  possessor  of  an  immovable  for  the 
t  of  which  a  real  servitude  is  registered  in  this  manner  is 
istorbed  in  the  exercise  of  the  right  resulting  from  such  servi- 
Xkde,  and  has  exercised  such  right  within  a  year  prior  to  the 
ietnrbancCj  he  is  entitled  to  remedies  corresponding  to  the 
■emedies  of  a  possessor  disturbed  by  unlawful  interference— 315 
-B.G.B.  1029.^ 

^(2)   Auertion  of  tit^ht. 

The  owner  of  a  thing,  whose  rights  of  ownership  are  interfered 
riUi  otherwise  than  by  interference  with  his  possession,  may, 
tdoned   above  (346),  assert  his  right  of  ownership    by 
igs    similar    to    the    actio    negatorla    of    Roman    law. 
logons  proceedings  may  be  taken  for  the  assertion  of  the 
^t  to  a  real  servitude— B.G.B,  1027. 

d.    I«os8  of  Beal  Servitudes  by  Prescriptioii. 

S57.  The  general  rule  under  which  a  right  registered  as  an 
bcnmbrance  on  an  immovable  cannot  become  barred  by  prescrip- 
tion— B.G.B.  902 — is  subject  to  tbe  exception  mentioned  below. 

If  any  structure  or  appUance,  hindering  the  exercise  of  a  rigbt 
desalting  from  a  real  servitude^  is  affixed  to  the  servient  tene- 
iientj  the  claim  to  remove  such  structure  or  appliance  may  be 
tarred  by  lapse  of  time  under  the  ordinary  rules  as  to  pre- 
nription  (131-137),  notwithstanding  the  fact  that  the  servi- 
tude is  registered  as  an  incumbrance  of  the  servient  tenement — 
EG.B.  1028,1 

'  The  possessory  remediea  cannot  be  exercised  as  to  unreigistered  senri- 
IttdesT  unless  the  absence  of  regiatntion  is  duo  to  the  fact  that  the  new 

Kof  r^:istration  m  not  iia  yet  completed  in  the  particular  district,  or 
the  dominant  tenement  belongs   to    the  class  of   tenements    not 
ng  registration  under  State  law.    In  sLuy  i^uch  case  a  Umitc^d  protec* 
on  IB  granted— see  E,G,  191. 

*  Illttstration  i  If  the  use  of  a  right  of  way  is  prevented  by  a  locked  gate 
9ie  owner  of  the  dominant  tenement  has  a  daim  for  the  removal  of  such 
|»le,  which  claim  may  become  barred  under  the  general  rulei  as  to  pre- 
leription ;  as  aoon  as  tbe  claim  is  barred^  the  right  of  way  is  lost,  though 
ffUil  appears  on  the  register. 
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4.   UsrPRUCT 
a.    General  Statement. 

368,  The  usufruct  of  Roman  and  Gennan  law  corresponds  in 
a  certain  manner  to  the  limited  ownership  enjoyed  under  English 
law  by  a  person  who^  whether  for  life  or  for  any  other  limited 
period,  h  entitled  to  the  possession  of  a  specified  object  of 
property,  and  to  the  appropriation  of  all  profits  derived  from  it 
in  the  ordinary  course  of  management ;  but,  while  under  English 
law,  the  person  entitled  to  this  limited  ownership  has  a  pro- 
prietary right  IE  such  object,  the  right  under  Roman  and 
German  law  is  deemed  a  Jm  in  re  allena.  The  usufruct  of 
a  movable  thing,  or  of  a  right  capable  of  assignment  under 
GeiTOan  law,  may  be  granted  as  well  as  the  usufruct  of  an 
immovable.  The  grantee,  who  is  called  the  *  usuf nictuaiy ' 
{NiesibraucAer),  is  entitled  to  reap  and  appropriate  the  profits 
(77)  of  the  object  of  which  the  usufruct  {Niesibranch)  has  be^i 
granted  to  him,  which  object  in  the  further  course  of  this 
treatise  will  be  described  as  *  the  usufructuary  object' — B.G.B, 
1030,  1068,  1069  (2). 

A  usufruct  may  be  granted  to  a  natural  person  or  to  a  corpo 
rate  body  for  a  specified  time,  or  subject  to  a  condition  subsequent 
(e,  g.  the  re-marriage  of  a  testator's  widow),  but  it  cannot  under 
any  circumstances  be  granted  for  a  period  exceeding  the  life  or 
corporate  existence  of  the  usufructuary — B.G,B.  1061. 

If  the  usufruct  is  granted  in  consideration  of  an  annual  pay- 
ment the  |X)sition  of  the  usufructuary  is  somewhat  analogous 
to  that  of  a  lessee  under  a  usufructuary  lease  (206),  but  whereas 
a  lessee  lias  only  a  personal  right  a^inst  the  lessor,  a  usufme- 
tuary  has  a  real  right  aflfecting  the  uBufmctuary  object,  for  the 
protection  of  which  the  same  remedies  are  available  as  for  the 
protection  of  the  right  of  ownership  (342,  346) — B.G.B.  1065- 

The  rules  as  to  usufruct  refer  primarily  to  rights  of  usufruct 
created  by  act-in-t he-law  or  acquired  by  prescription;  but 
certain  rights  of  usufruct  arising  under  family  law  (e.g.  the 
father^s  right  of  usufruct  of  his  infant  child's  property  (447), 
and  the  husband^s  right  of  usufruct  of  his  wife's  property 
under  the  statutory  regime— 414  sub  (5),  are  governed  by 
similar  rules. 
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b,   Rulaa  as  to  trsufiructnary  Object. 

The  usufructuary  object,  as  mentioned  above  (358),  may 
te  a  movable  or  an  immovable  thing,  or  a  right.  The  usufruct 
if  an  aggregate  of  things,  or  of  an  aggregate  of  things  and 
"igfaU;,  may  also  be  granted,  but  in  such  a  case  the  objects 
comprised  in  such  aggregate  must  be  specifically  referred  to; 
i  grant  of  the  usufruct  of  a  person's  whole  property  or  of  his 
rhole  estate/  without  special  reference  to  the  objects  com- 
»rised  in  it,  is  inoperative — ^B.G.B.  1085,  1089. 

The  grant  of  the  usufract  of  an  immovable  includes  the 
isufruct  of  the  accessories  in  the  same  way  as  the  transfer  of 
,he  ownership  of  an  immovable  transfers  the  ownership  of  the 
kcoessories  (327)— B,ai3.  1031. 

The  grant  of  the  usufnict  of  an  undivided  share,  confers  upon 
Jie  usufructuary  the  grantor's  rights  of  participation  in  the 
nanagement  and  enjoyment  of  the  property  held  in  co-owner- 
ihip;  the  right  to  demand  partition  (304)  cannot,  however,  be 
sxercised  without  the  grantor's  concurrence ;  after  partition  the 
igufructuary  becomes  entitled  to  the  usufruct  o£  the  property 
ippropriated  to  the  grantor— B*G.B.  1066. 

The  owner  of  the  usufructuary  object,  as  well  as  the  usu- 
luctuary,  are  entitled  at  any  time  to  demand  an  expert  report 
)n  the  state  of  the  usufructuary  object ;  where  it  consists  of  an 
iggregate  of  objects,  each  of  them  may  claim  the  taking  of 

■inventory— B.G.B,  1034,  1035,  1067. 
Ihe  usufruct  of  fungibles  (73)  is  a  somewhat  anomalous  kind 
)t  usufruct.^  The  so-called  usufructuary  of  fungibles  acquires 
ihe  ownership  thereof,  the  grantor  being  entitledj  on  the  expira- 
tion of  the  so-called  usufruct,  to  receive  the  value  of  the  fun- 
pbles  which  were  subject  thereto ;  if  the  claim  for  the  restitution 
bf  the  value  is  endangered  the  grantor  may  claim  security.  In 
>ractice  the  usufruct  of  fungibles  is  only  granted  in  connexion 
vith  the  grant  of  the  usufruct  of  other  objects ;  as  for  instance 

'  A  t«diat4>r  may  by  bJs  will  give  the  usufract  of  Mb  estate  to  a  legatee  ; 
this  gives  the  legatee  a  right  to  claim  from  the  testator's  helin  a  grant  of  the 
isufruct  of  the  individual  objects  comprised  in  such  estate. 

*  The  quasi-uaufnict  of  Homau  law  (*  usus  fmctus  earum  rerum  quae  usu 
tOQsaaittiituT  vel  minuuntur  * — Dig*  7,  5)  and  the  bailm<aQt  of  fungibles  (deposi- 
(Mm  irrwgwktn)  referred  to  above  (^263)  have  similar  characteristics. 
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on  the  grant  of  the  usufruct  of  a  business  ^ — B*6,B,  1067, 1075 
(2),  1084;  HCB.  22(1). 

e.  Bights  and  Duties  of  Usufiructuary. 
360.  The  usufructuary's  real  rights  in  respect  of  the  usu- 
fnictuary  objectj  are  supplemented  by  personal  rights  available 
against  the  owner  for  the  time  being  of  such  object,*  who  in  his 
turn  is  entitled  to  certain  personal  rights  available  against  the 
usufructtiarj%  The  nature  of  these  rights  and  duties  appears 
from  the  following  statement: 

(1)   Right  to  pmseisioti. 

The  usufructuary  is  entitled  to  the  ix>&8ession  of  the  usufruc- 
tuary object,  in  so  far  as  it  consists  of  movable  or  immovable 
things— B.G.B.  1036  (1). 

Where  the  usufructuary  object  is  a  right  embodied  in  an 
instrument  payable  to  bearer  or  indorsed  in  blank^  such  instru- 
roent  itself  must  be  lodged  with  a  public  authority  (164)  in  the 
joint  names  of  the  usufructuary  and  the  owner,  but  the  usu- 
fructuary  is  entitled  to  the  exclusive  possession  of  any  coupon 
sheets  or  dividend  sheets  belonging  to  such  instrument  ^— B.G.B. 
1081,  1082. 

Where  the  usufructuary  object  is  a  money  claim  not  bearing 
interest,  or  a  claim  for  the  delivery  of  a  specific  object,  the 
usufructuary  is  entitled  to  collect  the  claim,  and  where  the 
maturity  of  the  claim  depends  upon  notice  requiring-  payment 
or  delivery,  he  is  entitled  to  give  such  notice;  the  money  or 
object  received  by  him  in  satisfaction  of  the  claim  becomes 
subject  to  the  usufruct— B.G,B.  1074,  1075. 

'  Where  the  uaufruot  of  a  stocked  farm  is  granted  the  ownerebip  of  the 
»tock  doeB  not  paaa  to  the  luiiifructuarx,  but  lie  obtains  powers  aa  to  the 
alienation  and  ptirchnse  of  such  atook,  simitar  to  tliose  of  a  lessor  who  tafcea 
oyer  the  '  appurtenaDt  stock  *  at  a  valuation  (210  note  d)~B.O.B.  1048. 

'  As  between  the  owner  and  the  luiufructuary,  the  latter  is  entitled  to 
atstune,  in  the  absence  of  express  notice  to  the  contrary,  that  the  grantor  of 
the  nsnfhict  sa  the  owner  of  the  usufructuary  object — B.G.B«  1058, 

'  Oovernment  securities  and  the  debentures  and  shares  of  Companiesy 
ai^  in  most  Continental  count riea,  represented  by  inirtrumenta  to  bearer  or 
indorsable  instruments  to  which  the  so-called  ooupon-aheeta  or  dividend* 
sheets  are  annexed  :  the  holder  collects  each  instalment  of  interest  and  each 
dividend  by  detaching  the  *  coupon  *  representing  it^  from  the  sheet  to  which 
it  belongs,  and  presenting  it  to  the  banker  by  whom  the  intereat  or  dividend 
11  paid. 
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Where  the  usufructuary  abject  is  a  money  claim  bearing 
interest,  any  payment  out  of  corpus  must  be  made  to  the  creditor 
and  the  usufructuary  jointly ;  if  one  of  them  claim8  lodgment 
with  a  public  authority  in  the  joint  names  such  lodgment  must 
'bo  effected;  the  creditor  must  concur  in  giving  the  directions 
required  for  the  investment  of  the  money — B,G.B,  1076-1080,^ 

(2)  RfffU  to  profii^. 

The  usufructuary  is  of  course  entitled  to  the  profits  of  the 
usufructuary  object^  but  certain  classes  of  profits  may  be  excluded 
by  agreement— B.ail  1030  (2),  1068  (2). 

The  [irofits  to  which  the  usufructuary  is  entitled  do  not  include 
any  fruits  which  are  won  in  violation  of  the  proper  rales  of 
management  or  husbandry ;  the  ownership  of  such  fruits  vests 
in  the  usufructuary,  as  they  are  severed  from  the  tiling  by  which 
tliey  are  jiroduced,  but  the  owner  is  entitled  to  compensation  on 
the  termination  of  the  usufruct — B*G*B.  1039. 

Where  the  usufructuary  object  is  the  right  to  receive  an 
annual  or  other  periodical  payment^  each  instalment  is  deemed 
a  profit  to  which  the  usufructuary  is  entitled — B.G.B.  1073. 

The  owner's  share  in  any  treasure  trove  (341)  found  on  land 
subject  to  a  right  of  iisufructj  is  not  deemed  a  profit  to  which 
the  usufructuary  is  entitled — B.G.B.  1040.^ 

(3)  Rules  as  to  tmnagemefU  of  mufrmtuury  oljecU 

The  following  rules  apply  on  this  subject : 

(1)  the  right  to  win  profits  must  be  exercised  in  a  proper 
course  of  management  or  husbandry,  and  so  as  to  preserv^e  the 
fitness  of  the  usufructuary  object  for  the  economic  purposes,  for 

'  As  regards  the  defences  and  rights  of  set-off  open  ta  the  debtori  the 
umlruetuaiy  is  in  the  same  position  ss  im  assignee  of  the  right  would  be^ 
17S  sub  (6).  The  grantor  of  tho  usufruct  cannot  uffectively  w&ivi»  any  such 
right  by  act-in -the- law,  or  eonsent  to  its  modification  in  a  manner  detrimental 
to  the  usu&uctuary's  interests  without  the  consent  of  the  latter— B.G.B.  1071. 

•  The  usufnicttiary's  right  to  profits  derived  from  luid  is  subject  to  the 
payment  on  hia  part  of  the  ordinary  rates  and  taxes  and  of  the  interest 
on  all  incumbrances  esListlng  at  the  date  of  the  creation  of  the  usufruct; 
the  insurance  agjiinst  firt«  or  other  damaging  events  must  be  provided  for  by 
the  uaufractuary  i^  so  far  as  such  insurance  has  to  be  provided  for  in 
accordance  with  the  proper  ooiurse  of  management^ — B.O.B.  104&-1047. 
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which  it  was  pre\^oiislj  intended,  and  as  to  prevent  the  loss  of  ao; 
of  its  essential  characteristics  -^— B.G.B.  1036  (2),  1037  ( I),  1041 ; 

(2)  the  usufmctuary  has  to  bear  the  cost  of  the  ordinary 
repairs  and  renewalsj  but  he  is  not  responsible  for  any  deteriora- 
tion caused  by  the  proper  exercise  of  his  rights — B.G.B.  1041, 
1050; 

(3)  immediate  notice  must  be  given  to  the  owner  of  the 
usufructuary  object  of  any  actual  or  impending  damaging  event, 
and  of  any  threat  of  interference  on  the  part  of  any  stranger^ — 
B.G.B.  1042; 

(4)  a  usufructuary  whose  right  relates  to  a  parcel  of  land 
may  use  any  component  part  thereof  for  the  purpose  of  effecting 
any  re|mirs  and  renewals^  which  are  not  chargeable  against  him ; 
if  he  does  not  himself  elEect  such  repairs  or  renewals,  he  must 
allow  the  owner  to  use  such  component  parts  for  the  same: 
purpose— B.G.B.  1043,  1044; 

(5)  where  the  usufructuary  incurs  any  voluntary  outlay  for 
the  benefit  of  the  usufructuary  object^  his  right  to  reimbtirse- 
ment  is  governed  by  the  rules  as  to  voUmtary  services  (301) ; 

(6)  where  the  usufructuary  object  is  a  matured  claim  to  the 
payment  of  money  or  to  the  dehvery  of  a  specific  thing,  the 
creditor  and  the  usufructuary  are  under  a  mutual  obligation  to 
concur  with  each  other  in  all  steps  necessary  for  the  realization 
and  enforcement  of  such  claim — B.G.B.  1078,  1083 ; 

(7)  in  the  event  of  a  conflict  between  several  rights  of 
usufruct  the  same  rule  is  applied  as  in  the  event  of  a  conflict 
between  several  real  servitudes — 355  sub  (4) — B;G.B.  1060. 

d*  Mutual  Bights  on  Termmation  of  Usufruct. 

361.  The  following  rules  apply  on  this  subject : 

(1)  on  the  termination  of  the  usofmct,  the  usufructuary  must  ^J 
return  the  usufructuary  object  to  its  owner ;  ^H 

(2)  the    usufructuary  is    entitled   to   the  Jui  ioUendi — 144  ^H 
sub  (9j  ; 

(3)  where  the  usufmctuary  object  is  a  piece  of  land  used  for 
farming  purposes  or  a  whole  farm,  the  rules  as  to  the  mutual 

'^  As  to  the  bpeeial  rules  relating  to  the  winning  of  stones^  <:lAy,  po4tt  and 
other  component  {>arts  of  th€  soil,  and  to  the  manngoment  of  forests  and 
mines,  »o€  B.G,B.  1087  (2),  1038, 
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its  of  lessor  and  lessee  on  the  termination  of  the  tenancy — 
no  rale  (6),  210  rule  (8)  Rpi>ly—mn(atU  midafufu—B,G.B, 
049  (2),  1055  ; 

(4)  if  the  usufruct  of  an  immovable  let  on  lease '  conies  to  an 
md  before  the  expiration  of  the  lease,  the  rules  as  to  the  rights 
lEIeesees  on  a  sale  of  the  leased  object —2 15  to  SIB — are  applied, 
mUafU  mutandis ;  but  the  rules  relating  to  the  owner^s  right  to 
five  notice  to  tenninate  the  lease  are  somewhat  different  from 
Jio®e  regulating  the  lessor's  right  under  the  corresponding  cir- 

R stances— B,G,B.  1056; 
I)  the  owner's  claims  in  respect  of  outlay  and  the  J  as  iollendi 
tfe  barred  after  the  lapse  of  six  months  from  the  termination  of 
he  usufruct— B.G.B,  1057. 

e.  Owner's  Bemedios  againfit  ITsufinctuary. 
362*  The  owner  has  the  following  ix*medies  \ 

(1)  in  the  event  of  the  continuance  on  the  part  of  the  usu- 
Ernctuary  of  any  unauthorized  use  of  the  usufructuary  object, 
ifter  the  receipt  of  a  notice  requiring  him  to  discontinue  such 
mauthorized  use,  a  judicial  order  may  be  ol)taiu€d  restraining 
lim  from  continuing  such  unauthorized  use — B.G.B.  1053 ; 

(2)  in  the  event  of  any  conduct  on  the  part  of  the  usufruc- 
nary,  justifying  the  apprehension  of  a  material  violation  of  the 
owner's  rights^  a  judicial  order  may  be  obtained  directing  the 
isufructuary  to  give  security  (87) ;  if  the  usufructuary  fails  to 
comply  with  such  an  order  within  a  specified  time,  the  owner 
nay  ask  for  the  appointment  of  a  judicial  Receiver  to  whom  the 
management  of  the  usufructuary  object  is  then  banded  over — 
B.G.B.  1052; 

(3)  in  the  event  of  the  continuance  of  any  conduct  on  the  part 
>f  the  usufructuary  constituting  a  material  violation  of  the 
>wner^s  rights,  after  the  receipt  of  notice  re<iuiring  him  to 
liscontinue  such  conduct,  a  judicial  Eec^eiver  may  be  appointed 
laving  the  same  powers  as  a  judicial  Receiver  appointed  under 
be  rule  stated  sub  (2)— B,G.B.  1054. 

f.    Rules  for  th©  Frotection  of  Owner*a  Creditora. 

863.  A\Tiere  the  usufruct  of  a  ijerfcion's  whole  property,  or  of 

^  Ab  meationed  ftboTe  (352),  th«  tight  of  uaufnict  eAnii(»t  be  ftmigiivd  t^ 
Uioiher,  but  the  usufhictimry  muj  auihorize  another  U>  esereiae  the  right ; 
8m  enables  him  to  gmnt  a  leAsc. 
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the  estate  of  a  deceased  person,  has  been  gmntad  or  bequeathed 
(359),  the  grantor's  or  testator's  creditors,  in  so  far  as  their 
claims  arose  before  the  constitutitjn  of  the  usuf met,  may  enforce 
their  rights  against  the  usufnictnary  object  in  accoi'dance  with 
the  special  rales  contained  in  B.G.B^  1085-1089* 

5,  Restricted  Personal  Servitudes 
364.  A  restricted  personal  senritude  entitles  the  grantee  to 
use  an  immovable  lor  certain  specified  purposes,  or  to  exercise 
rights  over  the  same  similar  tu  the  rights  resulting  from  a  real 
servitude — B.G.B.  1090.  A  restricted  personal  servitude  always 
affects  a  servient  tenement^  and  its  benefit  is  always  vested  in 
a  specified  person;  it  resembles  the  right  called  a  'profit  in 
gross '  under  English  law,  bnt  whilst  such  a  profit  in  gross  is 
alienable  and  transmissible  on  dmth,  a  restricted  personal  servi- 
tude like  the  right  of  usufruct  is  incapable  of  assignment,  and 
comes  to  an  end  on  the  grantee's  death. 

Where  the  extent  of  the  grantee^s  right  resulting  from  a  re* 
stricted  personal  servitude  is  not  specifically  defined,  such  right 
is  not  deemed  to  go  beyond  his  personal  wants — B.G.B.  1091, 

nhistration :  The  gmntee  of  a  right  to  cut  wood  is  not 
authorized,  in  the  absence  of  a  stiiHilation  to  the  contrary,  to  cut 
any  wood  for  the  purpose  of  sale. 

One  of  the  best  known  restricted  personal  servitudes  is  the 
right  to  the  sole  occupation  of  a  building,  or  of  part  of  a  building. 
Where  such  a  right  is  granted,  the  grantee  may  use  the  wpBce 
allocated  to  him  for  his  family  and  such  servants  and  attendants 
as  are  usually  required  for  persons  in  his  station  of  life.  Where 
the  use  of  a  part  of  a  house  is  given,  the  grantee  is  entitled  to 
use  in  common  with  the  other  inhabitants  of  such  house  all 
appliances  and  conveniences  intended  for  the  common  use  of  its 
inhabitants— B.G.B,  1093. 

6,  Extinction  op  Skrvitudes 
a.   Belease  by  Aet-in-the-Law, 
865.  A  real  servitude  may  be  released  by  the  owner  for  the 
time  being  of  the  dominant  tenement ;  a  personal  servitude  may 
be  released  by  the  grantee. 

The  release  of  a  servitude  affecting  an  immovable  is  governed 
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by  the  general  rules  as  to  the  release  of  rights  affecting  immor- 
'  ftbles — 310  rule  (2).    The  release  of  the  usufruct  of  an  immovable 
hj  in  the  absence  of  evidence  to  the  contrary,  deemed  to  include 
a  release  of  the  usufruct  of  the  accessories — B*G.B,  1062. 

The  release  of  the  usufruct  of  a  movable  or  of  a  right  is 
effected  by  a  declaration  made  by  the  usufructuary  and  communi* 
cated  to  the  owner  of  the  usufructuary  object  or  to  the  grantor 
of  the  usufruct ;  a  declaration  addressed  to  the  latter  is  sufficient, 
even  if  the  usufructuary  is  aware  of  the  fact  that  he  is  no  longer 
the  owner  of  the  usufructuary  object — B.G.B.  1064,  1072. 

b.  Extinction  by  Natural  Events. 

A  servitude,  granted  for  a  definite  period  of  time  or  subject 
to  a  condition  subsequent,  is  released  by  the  expiration  of  the 
period  or  the  fulfilment  of  the  coodition, 

A  real  servitude  comes  to  an  end  by  the  destruction  of  the 
servient  tenement  or  of  the  dominant  tenement, 

A  personal  servitude  comes  to  an  end  by  the  death  of  the 
grantee,  or,  in  the  event  of  the  grantee  being  a  corporate  body, 
by  the  termination  of  its  corporate  existence — B,G,B,  1061, 1068j 
1090  (2). 

c.  Extmction  by  Prescription. 

A  real  servitude,  as  well  as  a  restricted  personal  ser^ntude, 
beoomes  extinguished  by  prescription,  as  soon  as  the  claim  to 
remove  an  appliance,  preventing  the  exercise  of  the  rights  of  the 
party  benefited  by  such  servitude,  is  barred  by  lapse  of  time — 
(see  the  lUufltration— 357  note  1)— B.G.B.  1028,  1090. 

d*  Extinction  by  Merger. 

The  usufruct  of  a  movable  becomes  extinguished  by  merger, 
if  the  usufructuary  acquires  the  ownership  of  the  usufructuary 
object,  unless  the  continuance  of  the  usufruct  confers  a  legal 
advantage  on  himi^B.G.B.  1063. 

A  servitude  affecting  an  immovable  does  not  in  any  case 
become  extinguished  by  merger— B.G.B.  889. 

'  If  another  right  of  usufruct  exists,  ranking  behind  or  pari  poww  with  the 
owner's  right  of  usufruct ^  it  is  obFioualy  to  his  advantage  to  ket3{>  the  last- 
meDtloned  right  alive. 
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e.   Extinction  by  other  OaiiseB. 

A  servitude  becomes  extiaguished  by  the  public  sale  of  the 
servient  tenement  oe  the  application  of  an  execution  creditor, 
unless  such  sale  is  made  subject  to  the  servitude — Z.V.G.  91,  but 
see  E.G.  (Z.V.G.)  9. 

The  rules  of  State  law  may  provide  that,  on  the  compulsory 
purchase  of  any  immovable  rei^juired  for  any  public  purpose^  all 
servitudes  affecting  such  immovable  are  to  be  extinguished — 
E.G.  109. 

7.   Perpetual  Charges  on  Laxd  (R^allmUn) 
a.    General  Characteristics. 

366.  Under  Roman  law  it  was  impossible  to  create  a  perpetual 
charge  imposing  an  active  duty  upon  the  owner  for  the  time 
being  of  an  immovable.  Such  a  charge  would  have  violate  the 
rule  mrvitus  in  faciemJo  consktere  nequii.  As  mentioned  above 
— 355  sub  (2) — the  new  German  law  has  abandoned  this  nde. 

A  ser\atude  may  be  created  by  which  an  active  as  well  as 
a  passive  duty  is  imposed  on  the  owner  for  the  time  being  of  the 
servient  tenement;  but  where  the  duty  imposed  by  any  such 
incumbrance  is  exclusively  of  an  active  nature,  the  Germanic 
designation :  Reallust  (translated  in  this  treatise  by  the  expres- 
sion ^  perpetual  charge  *)  is  applied  to  it.  Manorial  rights,  tithes^ 
chief  rents,  and  other  charges  arising  under  ancient  customs  or 
in  connexion  with  the  tenure  of  land  are  the  best  known  historical 
examples  of  charges  of  this  kind,  but  an  annuity  charged  on  land 
under  the  provisions  of  a  modern  marriage  contract,  or  of  a  will, 
also  comes  w  ithin  the  definition  of  a  Reallasf} 

Readers  of  German  works  of  fiction  will  remember  the  custom 
prevalent  among  peasant  proprietors  in  many  parts  of  Germany, 
under  which  the  owner  of  a  tenementj  on  ceasing  to  be  fit  for 
arduous  farm  work,  transfers  the  ownership  to  a  son,  in  considera- 
tion of  a  provision  for  his  benefit  charged  upon  the  tenement 
and  described  as  the  '  old  man^s  part '  [AlieHteil) ;  this  custom 
serves  as  a  useful  paradigma  of  the  rights  of  usufruct,  restricted 
personal  servitudes,  and  pemianent  charges  on  land.    The  provision 


^  Aa  to  the  dilTerence  between  an  aiinuity  ch&rged  as  a  E^aUagi  and 
annuity  charged  aa  an  '  annuity  charge  *  ( Jltfntefi«c^u(ri),  seo  372  not©  2. 
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for  the  old  man  gencraUy  coosists  in  the  '  usufruct '  of  a  reserved 
plot,  the  '  use '  of  a  cottage,  and  of  a  '  perpetual  charge '  on  the 
surrendered  tenement,  securing  recurrent  payments  and  deliveries 
of  money,  articles  of  food,  firewood,  &c*,  and  labour  on  the 
raserved  plot,  to  be  given  for  a  certain  number  of  days  in  each  year.* 
Any  chaige  on  land  which  is  intended  to  secure  the  perform- 
ance of  duties  of  a  recurrent  kind — B,G*E,  1105  (1) — is  within 
the  definition  of  a  perpetual  charg^.  It  is  not  necessary  that  the 
times  for  the  performance  of  the  duties  should  reciu-  on  fixed 
dates  •  thus,  for  instance,  a  charge  on  a  manorial  estate  by  virtue 
of  which  churches  and  school  buildings  for  the  use  of  the  pwpula- 
jtion  residing  within  its  area  have  to  be  pro\nded  and  kept  in 
repair,  comes  within  the  definition,  notwithstanding  the  fact  that 
the  duty  is  only  to  be  performed  when  a  particular  need  arises > 

State  legislation  may  provide  for  the  compulsory  redemption 
of  existing  perjietual  charges — E.G.  113 — ,  and  prohibit  the 
creation  of  new  ones — E»G,  115.^ 


b.    Creation  and  Extinction  of  Perpetual  Charges. 

307.  A  perjietiuil  charge  may  be  created  by  aet-in-the-Iaw 
under  the  rules  as  to  the  creation  of  rights  affecting  immovables ' 
—315,  317. 

A  perpetual  charge  becomes  extinguished  : 

(1)  by  a  release  on  the  part  of  the  beneficiary  effected  in 

*  SUte  legisJation  may  lay  down  speeinl  ndea  as  to  making  provisiona  lor 
the  old  man's  part — E*G.  96.  Several  of  the  AuMfShrungagimtso  deal  with  It. 
See,  for  instaneei  PruBaian  A«0.  art.  15  ;  BaYarian  A.G.  arL  $2-4$  ;  Baxon  A.6. 
art.  31  ;  Baden  A.G.  art.  9,  A  particular  kind  of  perpetual  charge  has  been 
introduced  by  the  Pnisnian  U^gislatiou,  intended  to  extend  the  system  of 
peaaant  pn">prietorahip  by  the  creation  of  special  authorities  with  powers  for 
tlie  compulsory  purchase  of  large  estates,  which  are  subtequently  sub-divided 
ftmong  small  owners  in  consideration  of  a  perpetual  rent  charged  on  eadi 
separate  parcel  (RenimfffUer).  The  rent  charge  can  be  redeemiMl  on  special 
terms.    See  E,G,  «2,  118  (Prussian  Statute  of  1890), 

^  In  Prussia  it  is  not  allowed  to  create  perpetual  charges  extending  beyond 
the  life  of  the  grantee,  except  for  the  purpose  of  securing  periodical  payments 
of  money  ;  chargee  created  for  the  laat-mentioned  purpose  may  be  redeemed 
on  qM»cified  terras  by  the  owner  of  the  imjnovable  on  which  they  are  charged — 
Pruttian  Statutes  of  1850,  1852,  1872,  1873,  and  1870,  Prussian  A.G.  art  90. 
*  In  Bavaria  the  law  is  similar  (Bavarian  A,G.  art.  S5)«  In  Wtlrttemberg 
EtaiUtsten  of  all  kinds  are  forbidden  (Statute  of  1848). 

*  A  perpetual  charge  of  a  nature  prohibited  by  State  law  cannot  be  validly 
created ;  the  Registrar  is  bound  to  refua«  the  registration  of  such  a  charge. 
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conformity  with  the  general  rules  as  to  the   release  of 
affecting  immovables — 310  sub  (2); 

(2)  by  redemption  in  accordance  with  the  rules  of  State 

(3)  on  any  sale  by  public  auction  made  for  the  benefit 
execution  creditor-  (Z.V.G.  91) ; 

(4)  by  order  of  the  Court  in  any  ease  in  which  the  beneJ 
cannot  be  found  after  proceedings  analogous  to  the  pi 
which  may  be  taken  where  a  mortgagee  cannot  be  found — SSJ- 
B.G.B.  1112. 

e.   Burden  and  Benefit  of  Perpetual  Charges. 

S68.  The  bunlen  of  a  perpetual  charge  cannot  be  imposed  n 
a  specific  part  of  the  immovable  which  it  affecta,  but  it  mijr  k 
imposed  on  a  co-owner^s  undivided  share — B.G.B.  1106. 

The  performance  of  the  duties  arising  under  a  perpetoii 
charge  may  be  enforced  by  judicial  sale  or  by  the  appointiiwnt 
of  a  Receiver,  in  the  same  way  as  the  payment  of  the  interei^  d 
a  mortgage  debt  may  be  enforced— 389— B.G.B.  1106  (1),  UOT. 

The  owner  of  an  immovable  which  is  subject  to  a  I«^ 
petual  charge  is  also  personally  liable  for  the  performance  of  iD 
acta  refimred  to  be  done  while  the  OT^ncrship  is  vested  in  him, 
unless   such   personal  liability   is   expressly   exeludeil — B.G.R 

1108  (1> 

The  benefit  of  a  perpetual  charge  may  be  vested  in  a  speciU 
person  or  in  the  owner  for  the  time  being  of  a  specified  tmrnelf- 
able— B.G.B,  1105  (2). 

A  charge  for  the  benefit  of  a  specified  person  is  called  *wb» 
jectively  personal '  {mbjekfiff  persdnlick) ;  a  charge  for  the  bwefit 
of  the  owner  for  the  time  being  of  a  specified  immovable  i^  csM 
*  subjectively  real '  (mf/jekfiv  (Unglich), 

The  benefit  of  a  subjectively  real  diarge  may,  by  the  entiyrf 
a  note  in  that  behalf  on  the  register,  be  appropriated  to  • 
locally  defined  part  of  the  immovable^  but  such  benefit  moofft 
in  any  event  be  transferred  to  any  specified  person  or  to  tlie 
owner   for  the   time  being  of  any  other   immovable — B.G.B' 

1109  (2),  1110. 

A  subjectively  personal  charge  cannot  in  any  event  be  trw*" 
formed  into  a  subjectively  real  chaige — B.G,B.  1111 


The] 


!  provisiouB  made  for  securing  the  *  old  up 
in  force  not wiihstau ding  such  public  dale — £.G«  ^ZiYtO.  9)< 
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d.  TranBimSBibility  of  Benefit  of  Perpetual  Charge. 

860.  The  benelit  of  a  subjectively  jiersonal  charge  cannot  be 
transferred  by  the  original  grantee,  unless  the  right  to  the 
performanee  of  any  individual  act  secured  by  such  charge  is  a 
right  capable  of  assignment  under  the  rules  as  to  the  assignment 
of  obligatory  rights— 176— B.Q.B.  1111  (2). 

The  benefit  of  a  subjectively  real  charge  is  transferred  bb 
a  matter  of  course  by  the  transfer  of  the  ownership  of  the 
immovable  for  the  benefit  of  which  it  is  created. 


e*  ConsequenceB  of  sub-division  of  Servient  or 
Domiuaat  Tenement. 

870.  On  the  sub-division  of  an  immovable  subject  to  the 
burden  of  a  perpetual  charge,  each  separate  part  becomes 
subject  to  the  burden  of  the  whole  charge^  except  in  so  far  as 
State  legislation  enables  the  charge  to  be  divided  and  appor- 
tioned among  the  several  parts  severed  from  each  other — E.G. 
120  (2)  Nr.  1,  121.  The  respective  owners  of  the  several  parts 
are  in  the  position  of  joint  debtors  (182)— B.G.B.  1108  (2). 

On  the  sub -division  of  an  immovable,  entitled  to  the  benefit 
of  a  perpetual  charge^  the  owners  for  the  time  being  of  the 
se%'eral  ]>arts  become  together  entitled  to  the  benefit  of  the  charge* 
If  the  l>encfit  is  divisible  (as  in  the  case  of  a  claim  for  money 
payments)  each  owner  becomes  entitled  pro  rata  of  the  size  of 
his  part ;;  if  the  benefit  is  not  divisible  they  are  in  the  position 
of  creditors  entitled  to  the  benefit  of  a  right  without  being 
joint  creditors  (183),  These  rules  are  subject  to  the  following 
exceptions : 

(1)  if  the  charge  it?  of  exclusive  advantage  to  a  locally  defined 
part  of  the  sub-divided  immovable,  or  if  the  owner  has  annexed 
its  l>enefit  to  a  locally  defined  part,  such  locally  defined  part 
retains  the  benefit  of  the  charge  to  the  exclusion  of  the  other 
parts ; 

(2)  if,  in  a  case  in  which  the  benefit  of  the  charge  has  not 
been  annexed  to  a  locally  defined  part,  the  owner  sells  a  part  of  the 
dominant  tenement  but  retains  the  other  part  the  benefit  of  the 
charge  becomes  annexed  to  the  part  retained  by  him — B.G.B. 
1109. 


CHAPTER  V  :  REAL  RIGHTS  GRANTED  BY  WAY 
OF  SECURITY 

A.   CHARGES  ON  IMMOVABLES 
1.   General  Characteristics. 

371.  Undbk  English  law  a  mortgagee  is  the  legul  owni 
of  the  property  conveyed  to  him  by  way  of  security  for  th^ 
mortgagor's  debt,  the  mortgagor  being  entitled  to  remain  in 
possession  of  such  property  and  io  have  the  same  re-conveyed 
to  him  on  repayment  of  the  mortgage  debt  and  all  accessories 
thereof  (which  last-mentioned  right  is  called  the  equity  of 
redemption).  If  the  mortgagor  makes  defanH  in  respect  of  any 
of  his  obligationSj  the  mortj^agee  may,  unless  prevented  from 
doing  so  by  the  terms  of  the  morigage  deed^  take  possession 
of  the  mortgaged  property  or  collect  the  rents  and  profits  by 
means  of  a  Receiver,  or  sell  the  mortgaf^ed  pro])erty  for  the 
mortgagor  s  acconntj  retaining  the  amount  of  his  own  eiaim  out 
of  the  proceeds  of  sale,  or  obtain  an  order  forech>sing  the  mort- 
gagor's equity  of  redemption.  The  proprietor  of  a  registered 
charge  under  the  Land  Transfer  Acts  1875  and  1897  is  not  the 
legal  owner  of  the  mortgaged  property,  but  he  has  otherwise 
the  same  rights  as  a  legal  mortgagee. 

Under  German  law  a  creditor  secui-ed  by  a  charge  on  an 
immovable  is  not  in  any  event  entitled  to  take  possession  of  the 
property,  and  cannot  bring  abnut  the  appointment  of  a  Receiver 
or  the  sale  of  the  mortgaged  property  without  an  order  of  the 
Court;  he  cannot  in  any  event  become  abeolute  owner  of  the 
mortgaged  property  by  means  of  foreclosure  prooeedings. 

Both  under  German  and  English  law  an  agreement  made 

before  the  maturity  uf  the  mortgage  debt  between  the  mortgagor 

and  mortgagee,  and  providing  that  the  absolute  ownership  of  the 

mortgaged  property  is,  in  certain  events,  to  jmss  to  the  mortgagee, 

is  void.^     Under  German  law  an  agreement  made   before  the 

^  The  English  rule  of  equity  providing  for  this  is  expressed  by  llie  inAx^im 
<  once  a  mortgage  always  a  mody^ago  *. 
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mattiritf  of  the  mortgage  debt  ie  also  void  if  it  gives  the  mort- 
gagee an  extra-judicial  power  of  sale — B.G.B,  1149 ;  a  covenant 
on  the  part  of  the  o^^ner  of  the  mortgaged  pmperty  not  to  sell 
nr  further  charge  the  property  while  the  first  charge  subsists  is 
equally  inoperative— BXJ.B.  11S6. 

It  will  be  seen  from  a  comparison  i>f  the  rales  stated 
above  that  the  remedies  uf  a  person  entitled  to  a  charge  on 
an  immovable  under  German  law  are  much  less  extensive  than 
the  remedies  to  which  an  English  mortgagee  is  entitled ;  on 
the  other  hand,  the  German  system  of  registration  gives  many 
advantages  to  a  German  incumbrancer^  more  particularly  if  his 
charge  ranks  after  another  charge*  An  English  second  mort- 
gagee runs  many  risky  which  are  non-existent  under  German  law. 

For  the  sake  of  convenience^  the  expression  '  mortgagee  * 
is  used  in  this  treatise  for  the  designation  of  a  creditor  entitled 
to  a  charge  on  an  immovable  created  by  way  of  security  under 
(i erman  law,  the  exprcssiim  ^  the  mortgaged  property  ^  for  the 
designation  of  the  property  subject  to  the  charge,  the  expression 
'  mortgage  debt  ^  as  the  designation  for  the  sum  charged  on  the 
mortgaged  property,  it  being,  however,  understood,  after  the 
explanation  given  al>ove,  that  the  position  of  ttie  person  described 
as  mortgagee  is  entirely  different  from  that  of  an  English 
mortgagee. 

The  expression  '  charge  ^  ^  is  used  as  a  general  term  for  three 
distinct  kinds  of  charges,  resjjectively  termed  '  hypothecary 
charge^  {JIypoihek)^^\siJsA  charge'  {Gruufhc/mld),  nud  *  annuity 
charge  '  (EentemcknUI)^  of  which  the  characteristics  are  described 
below  (372).  There  is  no  recognized  collective  German  name 
for  the  three  kinds  of  charges,^  but  as  many  of  the  provisions 
explained  in  this  chapter  are  applicable  t-o  each  of  them,  it  will 
be  convenient  to  describe  them  by  a  oonmion  designation. 

State  legislation  may  impose  a  limit  of  value,  beyond  which 
an  immovable  cannot  be  charged  in  favour  of  a  mortgagee — E.G. 
117  (1),  but  up  to  the  present  time  no  snch  limit  appears  to 
have  been  imposed  by  the  law  of  any  German  State. 


*  A  charge  givon  byway  of  gecurity  must,  of  coun*e,  be  distinguished  &otii. 
li  perpotual  chjirge  iiiipo>Md  on  a  aorrietit  teneiuont  in  Accordance  with  the 
ntlea  stated  nboyi},  367, 

*  Deriihurg  nsea  the  expre^ston  GntAdsit^ckpfaf^fwkk* 
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2.  Classification  ov  Chaegks 

a.    Hjpotliecary  Chargpa,  Land  Charges,  and  Annuity 
Charges. 

372.  The  Roman  '  hypotheca '  was  essentially  an  accessory  to 
a  debt.  The  mortgagee's  rights  were  only  available  in  so  far  as 
a  debt  was  in  existence  ;  a  transferee  of  the  ^  hypotheca  ^  ttxfk 
the  debt  as  well  as  the  seeurity,  subject  tu  all  the  defences  open 
to  the  debtor ;  in  so  far  as  the  debt  had  been  repaid  before  the 
transfer  was  effected,  he  was  not  entitled  to  retain  the  security. 
An  English  mortgage^  though  in  other  respects  differing  from  the 
Koman  hypotheca>  resembles  it  iu  respect  of  its  accessory  character. 

The  rules  of  Roman  law  carrying  out  to  its  full  extent  the 
accessory  character  of  charges  on  immovables  '  were  gradually 
modified  in  many  parts  of  Germany ;  the  oM  Prussian  Code 
already  to<>k  a  decided  step  in  that  direction^  and  a  Pnissian 
statute  passed  in  1871  creattnl  a  new  form  of  charge  calkxl 
'land  charge'  {Grunthchdd)^  which  was  made  entirely  indepen- 
dent of  the  existence  of  a  debt^  l)eing  enfi)rceable  without  proof 
of  the  mortgage  debt,  as  long  as  it  remained  i>n  the  register 
as  an  incumbrance  on  the  immovable  which  it  affected. 

The  accessory  charge  known  as  ^hypothecary  charge '  (II^pafAeJt) 
remained  in  existence  by  the  side  of  the  land  charge^  it  being 
left  to  the  agreement  of  the  parties  to  select  either  form  of 
security,  but  even  the  accessory  charge  was  more  favi»urable 
to  the  creditor  than  the  Roman  hypotheca. 

The  new  German  law  has  in  all  essential  points  followed 
the  Prussian  system.  It  defines  an  hypothecary  chaise  a.s 
a  charge  on  an  immovable  by  which  the  payment  of  a  specified 
sum,  *  in  satisfaction  of  an  existing  or  future  certain  or  contingent 
debt/  is  secured — ^B.G.B.  1113 — whereas  a  land  charge  is  defined 
as  a  charge  on  an  immovable  by  which  the  payment  of  a  specified 
sum  is  secured^ — B.G.B.  1191.  In  the  case  of  an  hypothecary 
charge  the  mortgagtHl  property  is  pledged  to  secure  the  repay- 
ment of  a  debt,  and  the  creditor  can,  on  principle,  enforce  his 
rights  only  in  so  far  as  there  is  a  debt ;  in  the  c^ase  of  a  land 

'  Tbe  tiypotliecit  of  Roman  law  also  applied  to  movables^  but  in  in<»&t 
pjirta  of  Oermiiay  hyi>oth<>cii nr  fhi\rges  on  movables  were  gmdiially  dis- 
eoi^ttntied. 
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chaise  the  mortgaged  pro)>erty  serves  us  security  fnr  the  payment 
of  a  specified  sum  of  money,  withi^ut  reference  to  the  question 
whether  its  owner  or  any  other  person  is  tinder  any  liability 
as  to  the  payment  of  such  sum.  The  practical  effects  of  the 
distinction  arc^  however,  not  so  important  as  the  theoretical 
differences  l^etween  the  two  kinds  of  charges. 

Under  the  rules  stated  helow  (373)  the  tmnsferee  of  an 
hypothecary  charge  can  freijucntly  enforce  his  right  to  the 
payment  of  the  sum  secured  thereby,  notwithstanding  the  fact 
that  the  debt  which  it  wa^  intended  to  secure  is  not  a  valid 
debt  or  was  discharged  in  some  other  way ;  on  the  other  hand, 
a  land  charge  is  fre<[iiently  given  as  collateral  security  for 
a  jiersonal  delit,  and,  as  between  the  immediate  parties,  the 
invalidity  or  discharge  of  such  a  debt  would  in  the  event  of  an 
attempt  to  enforce  the  charge  give  rise  to  a  counterclaim. 

In  actual  practice  hypothecary  charges  are  much  more  common 
than  land  charges  ;  the  latter  are  principally  used  as  security  for 
loan^  to  trading  eomjianics,  in  the  same  way  as  mortgage  deben 
tiires  are  used  as  securities  for  loans  to  English  companies. 

An  hypothecary  charge  may  at  any  time  be  converted  into 
a  laud  charge,  and  a  land  charge  may  at  any  time  be  converted 
into  an  hypothecary  charge  if  such  a  change  is  agreed  upon 
between  the  mortgagor  and  the  mortgagee,  and  assented  to 
by  any  prior  mortgagee — B.G.B.  1198. 

An  annuity  charge  {Rentefuchuld)  is  a  land  charge  securing 
a  succession  of  periodical  payments  instead  of  the  payment 
of  a  specified  single  sum  ;  on  the  creation  of  an  annuity  charge 
a  specified  sum,  called  the  redemption  sum  {Abtdmngssuvime),  must 
be  agreed  upon,  on  payment  of  which  the  charge  can  at  any 
time  after  notice  given  in  the  pres<  ribed  manner  be  redeemed  by 
the  owner  of  the  mortgaged  property ;  the  mortgagee  is  not 
entitled  to  the  payment  of  the  redemption  sum  unless  the  safety 
of  the  charge  is  endaugered  by  a  deterioration  of  the  mortgaged 
property. 

An  aimnity  charge  may  be  converted  into  an  ordinary  land 
charge  and  vice  versa  in  the  same  way  as  an  hypothecary 
charge  may  be  converted  into  a  land  charge -^B^G.B,  1199- 
1203. 

•  As  an  aniutity  oliArge  in  «iome  respects  re«emblc«  a  perpetual  ohar^ 
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b.  Ordinary  Hypothecary  Charges  and  Cautionary 
Hypothecary  Charges. 

(1)  Ordiftary  h^pothemty  charge, 

873.  If  the  accessory  chaiacter  of  an  hypothecary  charge  had 
been  consistently  maintained,  the  principle  of  the  conclusiveness 
of  the  register  would  have   been  sacrificed ;  this   was  avoid* 
by  the  enactment  of  the  following  rules  : 

(1)  a  mortgagee  is  presumed  to  be  entitled  to  the  amouni 
of  the  mortgage  dcl>t  which  appears  on  the  register ;  it  is  not  for 
him  to  prove  the  eiistenee  of  the  debt,  but  for  the  debtor  to 
prove  its  non-existence  or  reduction  by  part  payment,  set-off,  or 
otherwise— B.G.B.  891,  1138  ; 

(2)  the  fact  that  the  mortgage  debt  is  barred  by  prescription 
does  not  prevent  the  enfort^ement  of  the  charge  against  the 
mortgaged  property — B,G.B.  223  (1) ; 

(3)  the  maturity  of  a  mortgage  debt  falling  due  on  the 
termination  of  a  specified  period  after  notice  is,  as  againi^ 
the  owner  of  the  mortgaged  property,*  determined  by  notice 
given  to  or  by  him ;  as  against  the  personal  debtor  the  maturity 
of  the  debt  is  determined  by  notice  given  to  or  by  him  '^ — B.G.B. 
1141(1); 

Illustration  :  A  charges  Whiteacre  with  a  debt  owing  by  him 
to  B,  repayable  six  months  alter  notice ;  C  purchases  Whiteacre 

on  land  ^ecuriug  periodical  money  pAymentfi  (366),  it  omy  b^  CQUvenlent  ia 
caU  attuDtion  to  the  diflTereDcea  between  the  two  kinds  of  chargoa  : 

(1)  in  tht)  case  of  a  porpetual  charge  the  owner  of  the  servient  tenement  ih 
p^nonallj  liable  for  the  instAlmenta  falling  due,  while  he  ia  owner;  In  the 
ease  of  an  annuity  churge  there  is  no  persjonal  IlAbilityy  unless  escprenly 
undertaken  j 

(2)  a  perpetual  churge  is  not  redeemable  except  poaaibly  under  the  pro* 
Yiaions  of  State  law ;  an  irredeemable  annuity  eliarge  cannot  be  created  In 
any  event ; 

(8)  an  annuity  chaiige  can,  but  a  i»er[KGtual  charge  cannot,  booonrerted  int#* 
a  land  charge ; 

(4)  the  benefit  of  a  perpetual  charge  can,  but  the  benefit  of  an  annuity 
charge  cannot,  be  annexed  to  an  immovable. 

^  It  is  presumed  in  favour  of  the  mortgagee  that  the  perwm  reglaier^  mm 
owner  is  the  owner — B.G»B.  lUl  (Ti. 

'  If  the  owner  is  not  domiciled  in  the  German  Empire,  or  if  the  creditor 
is  excuiiabiy  ignorant  of  his  identity,  or  if  he  cannot  be  found,  the  h>cai  Court 
of  the  district  in  which  the  immovable  ia  situate  may,  on  the  creditor^ 

Application,  appoint  a  person  to  whom  notices  may  be  addrasaed B.O.B, 
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subject  to  the  clmrg^^  but  without  undertaking  any  pergonal 
liability  in  respect  thereof  ;  B  gives  notice  to  C  claiming  repay- 
ment of  the  mortgage  debt,  but  omits  to  give  notice  to  A  ;  on 
the  expiration  of  the  notice  be  may  obtain  an  order  for  the 
judicial  sale  of  Whit-eacre,  but  he  cannot  enforce  J*8  personal 
covenant ; 

(4)  a  transferee  of  the  registered  nioitgaged  debt,  who  claims 
payment  thereof  out  of  the  proceeds  of  sale  of  the  mortgaged 
property,  is  not  affected  by  any  defences  or  rights  of  set-off 
which  are  not  disclosed  on  the  register,  except  in  so  far  as 
the  existence  of  such  defences  or  rights  of  set-oflf  was  known  to 
him  at  the  date  of  the  transk'er ;  such  defences  and  rights  of 
'  Bet-off  are  available  in  an  action  brought  by  the  transferee  for 
the  enforcement  of  the  debtor^s  personal  covenant* — B.G.B. 
1137,  1138,  1156,  1157. 

Illustration  :  A  mortgage  debt  is  registered  as  amounting  to 
£1000 ;  the  debtor  has  paid  off  £500^  but  has  omitted  to  have 
the  payment  entered  on  the  register;  the  mortgagee  transfers 
the  debt  for  £1000.  The  transferee  brings  an  action  against 
the  debtor  claiming : 

(a)  satisfaction  i>ut  of  the  mortgaged  property ; 

(b)  a  personal  judgment  against  the  debtor. 

He  will  obtain  judgment  for  £1000  as  to  claim  (a),  and  for 
£500  as  to  claim  (b),  subject  to  the  restriction  that  the  amount 
recovered  by  the  enforcement  of  either  claim  is  pro  tanfo  to 
be  deemed  in  satisfaction  of  the  other  claim  ;  if^  therefore,  the 
proceeds  of  the  sale  of  the  mortgaged  property  amount  to  £600 
he  cannot  claim  anything  by  virtue  of  the  personal  judgment 
against  the  debtor. 

(2)  Cautionary  hypothecary  charge. 

The  rules  stated  above  sub  (I)  show  that  the  accessory  character 
of  an  ordinary  hypothecary  charge  has  been  abandoned  to  a  con- 

*  The  rule  at&ied  in  th©  text  is  subject  to  the  following  exception  :  tb« 
owner  of  an  immovable  ou  which  mi  ud certificated  charge  (874)  is  register^, 
by  way  of  security  for  an  advanct^  which  in  fact  has  not  been  made,  may, 
within  a  month  from  tlie  date  of  the  registration,  without  the  intervention 
of  the  Cotirt,  procure  the  entry  of  an  objection  on  the  register  (819) ;  such 
an  objection,  even  against  a  transferee  who  took  hia  transfer  before  it  was 
registered,  is  deemed  to  have  been  registered  aimultajieoufily  with  the  charge-^ 
B.C^.B.  1139.  A  peraon  who  takea  the  transfer  of  an  ancertifiented  ohargo 
within  the  firat  month  of  its  exiatenc^T  consequently  nma  the  riak  of  th» 
Hubsiequent  registration  of  such  an  objection. 
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siderable  extent  for  the  purpose  of  upholding  the  principle  of  the 
coBclusive  character  of  the  entries  appearing  on  the  Land 
Register;  in  the  case  of  a  'cautionary  hypothecary  charge' 
{SicherheUsh^pothek)  the  accessory  character  of  the  charge  is,  on 
the  other  hand^  strictly  maintained ;  the  remedies  against  the 
mortgaged  property  ai-e  only  available  in  m  far  as  the  existence 
of  a  iDcrsonal  debt  can  be  proved— B.G.B.  1184  (1),  1185  (2). 

The  form  of  a  cautionary  hypothecary  charge  has  to  be  adopted 
in  all  cases  in  which  the  balance  for  the  time  being  owing  on 
a  current  account  has  to  be  secured,  as  well  as  in  all  cases  in 
which  the  payment  of  any  bond  payable  to  bearer,  or  any  other 
negotiable  instrument^  is  to  be  secured  by  a  charge  on  land. 

An  hypothecary  charge  is  deemed  a  cautionary  hypothecary 
charge : 

(1)  if  it  is  entered  as  such  on  the  register — B.G.B,  1184  (2) ; 

(2)  if  it  is  expressed  to  be  creat'Cd  as  a  security  f*>r  any  debt 
owing  to  the  mortgagee  by  the  debtur  up  to  a  specified  maximum 
amount*— B.G.B.  1190  (1)  (3); 

(3)  it  it  is  created  as  a  collateral  security  for  the  pa}inent  of 
any  negotiable  instrument^— B,G,B.  1187. 

A  cautionary  hypotliecary  charge  may  be  converted  into  an 
ordinary  hypothecary  charge  and  vice  versa,  in  the  same  way  as 
an  hypothecary  charge  may  be  converted  into  a  land  charge  (372) 
— B.G.B,  1186. 

c.   Certificated  Charges  and  Uncertificated  Charges* 

374.  In  the  case  of  a  cautionary  hypothecary  charge  a  certifi- 
cate of  charge  catmot  be  issued ;  in  the  case  of  any  other  kind 
of  charge  a  certificate  of  charge  may  be  issued,  unless  a  stipulation 
to  the  contrary  is  agreed  upon  between  the  mortgagee  and  the 
owner  of  the  mortgaged  property,  with  the  assent  of  all  interested 

*  Wbere  such  a  debt  bears  interesi  the  aocnied  interest  ia  taken  into 
consideration  on  the  computation  of  the  total  amount  of  indebtedne«B — 
B.G.B.  119<}(2), 

^  Ab  mentioned  above  (872),  trading  oompanies  in  Germany  issue  land 
chai^ges  for  the  same  purpose  aa  Engliah  oompaniea  iastie  debentureia ;  foi 
the  same  purpose  they  alao  frequently  issue  bonds  to  bearer^  aecui^  by 
iL  cautionary  hypothecary  charge  ;  where  a  cautionary  hypothecary  charge  ia 
created  for  such  a  purpoae,  the  owner  of  the  mortgaged  propurty  may 
a  specified  person  to  be  regiatered  aa  trustee  for  the  bondholders  with 
to  act  on  their  behalf  in  aH  matteni^B.G.B.  1189. 
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W  parties,  and  entered  on  the  register — IIG.B.  1116  (1)  [2), 
1185  (1),  1192. 

A  charge^  of  which  a  eertifieatc  may  be  issut?dj  is  called  Brief" 
htfpotkek  Qt  BfiefgrnnihchHhl,,  and  will^  in  the  course  of  this 
treatise^  be  described  as  a  '  certificAted  charge  \ 

A  charge  as  to  which  a  certificate  cannot  be  issued  is  called 
Buchhyiwihek  or  Buehynimkchuid^  and  will,  in  the  course  of  this 
treatise,  be  described  as  an  *  uncertificated  charge  \ 

Certificates  of  land  charges  *  may  be  issued  to  bearer  (subject, 

I  of  courscj  to  the  restrictions  irajxised  generally  on  the  issue  of 
instruments  to  bearer — 179). 
Where  the  benefit  of  one  certificated  charge  is  sub-divided 
among  st^veral  persons^  each  of  them  is  entitled  to  a  certificate 
relating  to  his  share  :  {Teilhypothekenlfri^^  Teilffrund^cftuldbri^), 
The  certificate  relating  t^  the  share  takes  the  place  of  the  original 
certificate  as  regards  such  share*  The  fact  that  any  such  part 
certificate  has  been  issued  must  be  indorsed  on  the  certificate 
rekting  to  the  undivided  charge— B.G.B.  1152;  G.B.O.  6L 
A  certificate  of   charge  gives  an  extract   from  the  register 

•  which  must  c<»ntain  : 
(1)  particulai-s  of  the  mortgaged  property; 
(2)  the  owner^s  name  and  address  ; 
^       (3)  the  entries  relating  U>  the  nature  of  the  charge  and  the 
y  contents  of  any  documents  referred  to  in  such  entries ; 
(4)  a  summary  statement  as  to  prior  charges. 
If  the  debt  st^-ured  by  the  charge  is  evidenced  by  any  written 
instrument,  such  written  instrument  or  a  certified  copy  of  such 
parts  thereof  as  relate  to  the  debt  must  be  annexed  to  the  certifi- 
cate—G.B.O.  57,  58. 

Where  a  certificate  of  charge  has  been  issued,  it  must  be 
■  i^roduced  before  any  entry  relating  to  the  charge  which  it  repre- 
sents can  be  made  on  the  register.-     A  copy  of  the  entry  made 


I  ^  Certificates  of  laDd  chorgeii  iMaed  to  bearer  nx^  firequentljr  used  by 
trading  cQn]pj&nie»  for  the  puipotea  for  which  debentures  are  issued  by 
English  compnaJes.  As  in  the^  case  of  a  cautionary  hypothecary  chaiige 
registered  t«>  secure  bonds  iamied  for  the  same  purpose — ^«ee  873  note  5 — the 
name  of  a  trustee  may  be  registered  who  acts  on  behalf  of  the  holders  of  sodh 
J  eertifioates— B.G.B.  HSS,  1195. 

^  There  are  two  exceptions  to  this  rule  : 

(1)  an  objection  against  the  Talidity  of  a  charge,  directed  to  be  entered 
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on  tlie  production  of  a  certifieate  must  be  indorsed  thereon — 
aB,0.  42(1),  43,  62. 

In  so  far  as  the  contents  of  a  certificate  of  charge  and  of  the 
indorsements  thereon  are  not  in  agreement  with  the  entries  in 
the  register,  the  holder  of  such  certificate  is  not  entitled  to  rely 
on  the  correetnegs  of  the  entriea  on  the  register — B.G.B*  1140. 

If  a  certificate  of  charge  is  lost  or  destroyed  pniceedings  may  be  j 
taken  for  its  annulment  by  judicial  order,  which  Ix'ing  obtained | 
a  new  certificate  may  be  issued.  The  fihng  of  an  application  for  i 
a  new  certificate  by  a  person  who  has  obtaiued  a  judicial  order  for  I 
the  annulment  of  the  old  one  ts  deemed  equivalent  to  the  pro-  ' 
duction  of  the  certificate— E.G-B.  1162;  aB.O.  42  (2),  67,  68. 

An  uncertificated  charge  may  be  converted  into  a  certificated 
charge  by  the  registration  of  an  agreement  to  that  effect  between  j 
the  creditor  and  the  owner  of  the  mortgaged  property,  assented  • 
by  all  other  interested  parties — B.G*B*  1116  (3). 


3,   Creation  and  Modification  o>'  Charges 
a.  Creation. 

875,  The  geneml  rules  relating  to  the  creation  of  real  rij 
(309)  apply  to  the  creation  of  charges  of  every  kind,  but  on 
the  creation  of  a  cautionary  hypothecary  charge  created  as 
a  collateral  security  for  bearer  debentures^  or  of  a  land  €harge| 
represented  by  bearer  certificates^  or  of  a  land  charge  in  favoti 
of  the  owner  of  the  mortgaged  property  (37  7)^  a  declaration  J 
made  by  the  owner  of  the  mortgaged  property,  and  communicat 
to  the  registration  authorities,  takes  the  place  of  the  real  agr 
ment  required  in  other  cases'— B.G.B.  1188,  1192,  1195,  1196 

Full  particulars  must  be  entered  on  the  register,  specifying  tl 
mortgagee's  name,  the  amount  of  the  mortgage  debt,  and  tJi€ 
rate  of  interest  if  the  mortgage  debt  is  to  bear  interest. 

bj  tn  interlocutory  order  of  a  competent  Court,  mjiy  be  regiviered  withoni 
th»  produotioa  of  the  certificate  ; 

{2)  where  Uaid  ^uagi^  certificates  to  be&rer  have  been  issued  an  auiborua- 
tiou  signed  by  the  r^ifttered  trustee  repUoes  the  production  of  the  oertifieate — 
G.B,0.  42  ;^1),  43, 

^  A  charge  in   faTour  of  a  judgment  creditor  may  l3e  registered 
application  {hee,  for  inatanoe,  C.P.O.  866,  867)  ;  State  legislation  mi 
authorize  the  registration  of  cautionary  hypothecary  charges  in  &i 
certain  pubhe  authorities — £.0.  9L 
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entry  in  the  roister  may  refer  to  the  '  authority  for  registration  ' 
(318)  if  the  latter  contains  further  details  a£  to  the  nature*  of 
the  mortgage  debt— B.G.B,  1115. 

The  registered  mortgagee  does  not  in  any  event  become 
entitled  to  the  benefit  of  the  charge  n^^glst^red  in  his  favour 
before  the  debt  which  such  charge  was  intended  to  secure  has 
come  into  existence  ;  where  the  charge  is  a  certificated  charge 
he  does  not  become  entitled  uutil  the  certificate  is  delivered 
to  him.* 

UuriDg  the  period  intervening  between  the  registration  of  the 
chaige  and  the  time  at  which  the  registei*ed  mortgagee  Ijccomes 
entitled  to  its  benefit^  the  owner  of  the  mortgaged  property 
is  deemed  to  be  entitled  to  the  benetit  of  the  charge  (377) — 
B.G.B.  1117,  1U3,  119^. 

The  registered  charge  is  a  security  for  the  original  mortgage 
debt,  and  for  such  interest  and  other  accessories  as  are  specified  on 
the  register,  as  well  as  for  alt  interest  which  may  become  payable 
under  any  rule  of  law,  e.  g.  as  a  consequence  of  mora  isalvtntU  (153), 
or  after  judgment,  and  for  all  costs  which  may  be  lawfully 
incurred  in  connexion  with  the  enforcement  of  the  claim — 
B.G.B.  1118. 

[i.  ModMcation. 

OTe,  Under  the  geneml  rules  as  to  modilication  of  rights 
affecting  immovaldes,  any  modification  of  the  terms  of  a  registered 
charge  rec^uires  the  assent  of  all  interested  parties. 

Special  rules  apply  in  the  following  eases : 

(1)  where  the  mortgage  debt  under  the  original  agreement 
does  not  bear  interest,  or  bears  interest  at  a  rate  below  live 
per  cent.,  an  agreement  charging  the  mortgaged  property  with 
interest  at  a  rate  not  exceeding  five  per  cent,  may  be  registej:ied 
without  the  assent  of  any  mortgagees  ranking  7J<if/\/;aMW  with,  or 
behind  the  mortgagee  in  whose  favour  the  change  is  made— 
B.G.B.  1119  (1); 

(2)  where  the  date  or  place  of  repayment  is  altered  the  assent 
of  any  mortgagee  ranking  pari  pauu  with,  or  behind  the  mort- 

'  As  a  gftnwral  rule  the  certificate  is  issued  to  the  owner  of  the  mortgsged 
pro|>ert7,  who  liandn  it  to  the  luorl^sgM  Agslnst  psjzneai  of  the  stim  iti> 
tcmdtsd  to  be  secured  then^by,  hut  tlu»  issue  to  the  mortgsgee  may  be  sgreed 
iij*on;  in  that  ©Tent  his  title  nocrues  immediiitelj  on  regiatratiou. 
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gagee  agreeing   to   such   alteration,    is   not   refiuired — B.G.B. 
1119(2); 

(3)  where  the  benefit  of  a  charge  is  sub-divided  among  several 
persons^  an  arrangement,  under  whicli  any  one  of  such  persK)U8 
takes  priority  over  the  othei-s,  does  not  recjuire  the  assent  of 
owner  of  the  mortgaged  property — B.G.B.  1151  ; 

(4)  where  an  hypothecary  charge,  serving  originally  as  securJ 
for  a  speeiJied  debt,  is  to  become  security  for  another  debt,  a  real 
agreement  between  the  mortgagee  and  the  owner  of  the  mortgaged 
property,  assented  to  by  all  interested  parties^  is  required  ;  if  such 
an  arrangement  is  made  in  connexion  with  a  transfer  of  tlie 
charge  to  a  new  mortgagee,  the  formei*  mortgagee  must  assent  * — 
B.G.B.  1180. 


4.  RcLES  AS  TO  Chakges  becomikg  vested  in  the  Owxbe 
OF  THE  Mortgaged  Property 

377.  lender  the  strict  rules  as  to  merger,  prevailing  in  Roman 
law  and  also  under  English  common  law,  it  is  deemed  im]K>ssibIe 
that  a  person  should  be  creditor  and  debtor  at  the  same  time; 
a  charge  is  therefore  under  these  rales  deemed  to  be  extinguished 
whenever  the  mortgagor  becomes  entitled  to  the  mortgage  debt, 
or  whenever  such  debt  is  paid  off  by  liim.  The  practical  incon- 
venience of  this  rule  is  obvious  in  a  case  where  the  charge  which 
is  paid  off  ranks  before  another  charge,  which,  in  consequence  of 
the  extinction  of  the  prior  charge,  becomes  the  first  charge  on  the 
property^  though  arranged  on  terms  corresponding  to  the  smaller 
security  offered  b}-  a  second  charge. 

In  modem  English  law  the  inconvenience  is  avoided  by  th( 
rules  of  equity,  nnder  which  there  is   a  presumption  against 
merger  on  payment  of  a  mortgage  debt  in  any  ease  in  which  it 
is  to  the  mortgagor's  interest  to  keep  the  debt  alive.* 

The  new  German  law,  following  in  the  footsteps  of  the 
Proflfiian  law,  does  not  recognize  the  principle  of  merger  in 
T^pects  of  right*?  affecting  immovables;  imder  the  rules  which 
are  now  in  force  an  incumbrance  affecting  an  immovable  ia  not 

^  Thift  proviHion  i«  intendeil  to  save  trouble  aud  costs  ;  if  the  cbang«  couti 
not  be  effected  ia  the  maimer  de^ribed  in  tlic  text,  it  would  be  necessary 
<;juic4?l  the  original  charge  and  register  a  new  chargv. 

*  Before  this  role  was  c^iabliahed,  the  device  of  having  tli«  mortgage  del 
assigned  to  a  third  party  as  truaiee  for  the  mortgagor  liad  to  be  reeoried  to. 
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extinguished  by  its  transfer  to  the  owner  of  such  immovahloi  or 
by  the  fact  that  the  ineumbmncer  acquires  the  ownership  of  the 
immovable— B.G.R.  889  ;  the  p>ssibih*ty  of  the  same  person 
being  mortgagee  and  mortgagor  is  therefore  recognized  in 
a  manner  which  obviates  the  necessity  of  a  reeort  to  legal 
fictions  or  conveyancers'  devices. 

A  charge  in  favour  of  the  owner  of  the  mortgaged  property  is 
known  by  the  name  of  Eifienfumerhypothek  or  Eujentumer^ind- 
9ehnM  (owner's  charge).  A  '  land  charge  *  may  be  created  as 
'owner^s  charge'  afj  mifio- — B.Ct.B.  1196* 

A  charge  in  the  owner's  favour  also  arises  : 

(1)  during  the  time  intervening  between  the  first  registration 
and  the  accrual  of  the  mortgagee's  rights  (375) ; 

(2)  on  the  discharge  of  the  mortgage  debt  by  payment  or 
otherwi8e^382,  383,  385,  386— B.G.B.  1163  (1).^^ 

While  the  owner  is  entitled  to  the  benefit  of  a  charge,  it 
always  has  the  character  of  a  land  charge^  except  in  a  case 
in  which,  on  payment  of  the  mortgage  debt  by  the  owner  of  the 
mortgaged  property,  the  claim  against  the  personal  debtor  is 
transferred  to  such  owner— 382  i^ub  (b).* 

A  charge  which  becomes  vested  in  the  owner  of  the  mortgaged 
property  remains  effective  exclusively  as  a  security  for  the  prin- 
cipal debt ;  in  so  far  as  the  charge  is  a  security  for  arrears  of 
interest^  costs,  or  other  ace^sories,  it  becomes  extinguished  on 
becoming  vested  in  the  owner  of  the  mortgaged  profierty,  e-xcept 
in  so  far  as  any  third  party  has  any  right  relating  thereto — 
B.aB,  1178(1),^ 

The  owner  of  the  mortgaged  property  may  covenant  with  any 
third  party  that  he  or  any  other  owner  for  the  time  bein^  of  the 

*  TbdTO  are  sevcml  reaaona  whicli  may  induce  the  owner  of  nn  i mm ovablo 
to  rogUter  a  cbargo  in  his  own  favoar,  *\  g.  he  may  be  able  at  a  particnlar 
momt^nt  t<n>  obtain  a  si^cond  charge  on  comparatively  e^y  terms ;  by  re^j^tering 
him&elf  as  firat  mortgagee  he  preservos  the  poambility  of  selt-eting  thtt  most 
favourable  tune  for  obtnining  a  first  charge^ 

^  In  aome  exceptional  ea^es  the  charge  beeomes  extingaishod  on  n^- 
payment ;  for  a  nn^apittilation  of  theae  caac^s  see  391  note  1. 

*  Where  a  cbai^  registered  as  an  hypothecjiry  charge  ia  converted  into 
a  land  charge  by  the  effect  of  the  rule  mentioned  in  the  text,  the  stipulations 
aa  to  interest,  notices,  timea,  and  phces  of  payment  rogjatered  in  reapect 
of  the  personal  dt'bt,  are  applied  as  if  tbey  lia«i  l»e*»M  registered  in  respect  of 
the  sum  s«*cared  by  the  land  charge — B.G»B.  1 177, 
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mortgaged  praperty  wiU  at  any  time  at  which  a  charge  thereon 
becomes  vested  in  him  take  the  necessary  steps  for  procuring  the 
cancellation  of  such  charge ;  a  caution  stating  the  t+.Trae  of  such 
an  agreement  may  be  entered  on  the  register — B*G,B.  IIZS.'* 

5,  Rules  as  to  Pieopekty  sibject  to  Charge 
(1)  Oi^ech  athied  (o  mortgaged  properly. 

378*  The  charge  extends  to  the  following  classes  of  objects,  not- 
withstanding the  fact  that  they  are  not  component  parts  of  the 
immovable  expressed  to  be  subject  thereto  : 

{a)  severed  com|>onent  parts  and  accessories  of  the  mortgaged 
property,  except  snch  of  them  as  under  the  rules  stated  sub  339 
become  vested  in  any  person  other  than  the  owner  or  proprietary 
possessor  of  the  mortgaged  property,  or  have  been  lawfully 
removed  from  the  mortgaged  property  before  having  been  seized 
by  the  mortgagee— B.G.B*  1120-1122,> 

(^)  moneys  or  other  objects  payable  or  deliverable  at  recurrent 
dates  by  way  uf  rent  for,  or  otherwise  in  re8pe<:^t  of,  the  mortgaged 
property  or  any  part^  thereof,  excepting  however  any  instalment 
which  the  mortgagee  faib  to  seize  within  a  year  after  maturity 
— B.G.B.  1123-1126; 

(c)  insurance  claims,  except  in  so  fur  as  the  object  in  respect 
of  which  a  claim  arises  is  restored  or  replaced* — B.G*B,  1127- 
1130  J 

{d)  any  parcel  added  on  the  register  ^  to  the  parcel  originally 
subject  to  the  charge— B.G.B.  1131. 

'  Such  a  cftvonant  may  btt  made  for  tlie  bem^fit  of  a  i^ecoiid  iiiort^i^gee,  whOf 
on  the  canceHation  ol'  the  charge,  booomdB  first  mortgage(^  whereas^  under 
tlio  ordinary  ri*l«*,  the  owner  of  the  mortg&ged  propttrty  would,  on  di*- 
chargiog  the  ^v^i  charge,  Wcotuc  first  mortgagee,  with  power  to  transfer  th« 
first  mortgage  to  another  at  any  time  that  he  may  think  fit 

*  As  to  what  conatitut4*s  lawful  remoral,  see  B.G.B.  1121,  1122, 

*  The  rul*^a  as  to  the  mortgagee's  right  in  respect  of  the  cla-saes  of  ohj<^ei» 
mentioned  nub  (a),  (6),  and  (c),  are  aitbjeot  to  certain  qualifieationa  introduced 
fnr  the  protection  of  third  parties,  which  cannot  be  enumerated  in  detaiJ. 

*  A  pareel,  appearing  as  an  imiepeiideut  i>arcel  in  the  register,  is  treated 
aa  a  tepsratc  entity,  nnd  any  parcel  added  to  it  ia  looked  up»n  as  an  uoeretion 
to  that  entity.  An  addition  must  l>e  distingii jibbed  from  a  consolidat]«>n  of 
two  separate  parcel  by  entr>'  on  one  folio;  in  the  ease  of  con&< Nidation 
each  parcel  i*  entered  sepanitely  on  the  new  folio  with  the  ehatigea  to 
which  it  is  BTibjeet.  On  a  >>nl>(ij virion  of  a  parcel  into  two  Beparate  pM^'oelty 
«M«ch  separate  parcel  i^  registered  a.^  subject  to  the  whole  charge. 
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(2)  As  to  charffCM  affecting  a  pari  of  an  immovable. 
Each  co-owner  (325)  of  an  immovable  may  charge  his  undivided 
we^  but  the  sole  owner  of  an  immovable  cannot  charge  a 
raction  thereof— B.G,B.  1114, 

K locally  defined  part  of  an  immovahle  can  be  charged,  if  such 
is  converted  into  a  separate  parcel  by  being  severed  in  the 
ter  from  the  parcel  to  which  it  belongs,  and  registered  as  an 
>endent  parcel  on  a  sepaiute  folio. 

(3)  A9  to  char ff ex  affecting  several }Mirceh  mUeciively^ 
If  several  independent  parcels  are  charged  together  with  the 
ijniient  of  one  specified  debt,  or  of  one  specified  sum,  each  parcel 
deemed  to  l>e  charged  with  the  payment  of  the  whole  debt  or 
f  the  whole  sum.  A  charge  of  this  nature  is  called  a  'collective 
iharge'  (Qemmthyimtheh^  QemmigmntUcknUt).  A  mortgagee  en- 
itJed  to  the  benefit  of  a  collective  charge  may  at  any  time 
pportion  the  charge  among  the  several  parcels,  and  thus  con- 
fer! the  collective  charge  into  as  many  charges  as  there  are 
parcels.  Such  a  conversion  must  be  registered  on  the  folio  of 
jach  ]>arcel  in  the  same  way  as  the  release  of  a  right  affecting 
ich  parcel^B.G.B.  1132. 

The  questions  arising  on  the  repayment  of  a  collective  cbarge, 
any  case  in  which  the  several  parcels  subject  to  the  charge 
lelong  to  separate  owners^  will  be  discussed  below — 383, 

6.    DisciiAKGE  OF  Mortgagee's  Claims 

a,  Fayment  of  Mortgage  Debt* 

aa.  General  rule^, 

379.  The  conditions  as  to  the  time  and  place  of  the  repay- 

ynent  of  a  debt  secm*cd  by  an  hypothecary  charge,  if  not  expressly 

igreed  upon  by  the  ])articSj  are  determined  upon  by  the  general 

time   and  place  of  the  performance  of 


rules   relating   to   the  1 
obligations  (146,  14?).» 


>  StJiie  legUlafcion  lujiy  imposo  restrictioDs  as  to  tho  limit  of  time  during 
vrbich  n  charge  may  b^  made  irredeemable  by  tlie  parties;  such  restrictions 
ciist  in  seveifil  States  (t^  g.  in  Prusaiai  where  the  cru^ditor's  right  to  give  six 
ttiontlis^  notice  to  redeem  any  kind  of  charge  cannot  be  suspended  for  more 
than  twenty  years  from  the  date  of  the  creation  of  the  ehargi' — Prussian 
A.G.  ai-t  32).  The  Imperial  Statute  of  18i*9  relating  to  Mortgage  Banks  aUo 
Imposir^s  certain  reatrictious  aa  to  tfie  time  for  the  repayment  of  loans  made 
hf  iiudi  b&nk&  on  the  n^curity  of  charges  on  fmm&vable^  (see  ^s.  18-21), 
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The  time  for  repayment  may  be  a  fixed  date  or  depend  upon 
the  expiration  of  a  notice  given  by  one  of  the  parties  or  by  either 
party,  and  it  may  afso  be  stipulated  that  the  mortgage  debt 
shall  fall  due  on  non-compliance  with  the  stipulation  as  to 
payment  of  interest  or  any  other  stipulation. 

Certain  modifications^  arising  in  the  case  of  the  personal 
debtor  and  the  owner  of  the  mortgaged  property  not  being  the 
same  persooj  arc  referroil  to  l>elow — 380* 

The  conditions  as  to  the  time  and  place  of  payment  of  the  sum 
secured  by  a  land  charge  are  not  binding  on  the  respective  successors 
in  title  of  the  original  parties  on! ess  entered  on  the  register ;  in  the 
absence  of  any  registered  agreement,  six  months^  notice  claiming* 
payment  may  at  any  time  be  given  by  the  mortgagee,  and  six 
months^  notice  announcing  payment  may  at  any  time  be  given  by 
the  owner  of  the  mortgaged  property  ;  upon  the  expiration  of  suck 
notice  the  payment  becomes  due,  and  must  1>e  effected  in  the  place 
in  which  the  mortgaged  property  is  regiBtered—B.G.B.  1193, 
1194- 

bb.  Papneni  b^  personal  debtor. 

380.  In  the  case  of  an  hypothecary  charge  the  owner  of  *the 
mortgaged  property  is  not  necessarily  the  perst»nal  debtor.  Thus 
if  A  sells  Whiteacre  to  B,  subject  to  a  mortgage  in  favour  of  C, 
and  if  C  declines  to  accept  B  as  personal  debtor  in  lieu  of  vi, 
A  remains  the  personal  debtor,  whUe  B  becomes  the  owner  of  the 
mortgaged  property. 

\\l3erej  in  any  case  in  which  the  personal  debtor  is  a  person 
other  than  the  owTier  of  the  mortgaged  property,  the  maturity  of 
the  debt  depends  upon  notice,  there  may,  as  shown  above^ — 373, 
be  two  distinct  maturities — one  affecting  the  personal  debtor,  and 
the  other  affecting  the  owner  of  the  mortga*^Hl  property.^  In 
any  other  case  the  mortgage  debt  falls  due  on  the  same  date  as 
against  both  parties. 

The  statement  that  the  mortgage  debt  falls  due  as  against  the 

owner  of  the  mortgaged  property  does  not  mean  that  he  comes 

under  any  personal  liability  ;  it  only  means  that  from  the  date  at 

*  A  notice  to  the  owner  of  the  mortgnged  property  is  not  effoctuiil  in  tlie 
ease  of  &  certificated  charge  nnless  it  ia  acootnpuuiiHl  by  the  productioti  of 
the  certificate  of  charge  ;  if  the  mortgagoe  is  an  unregi»tt.'red  inin«fer«te  of  a 
registered  mortgage  the  tranafer  deed  or  deod*  under  which  he  derives  hi^ 
title  muiit  also  he  produced— B.G.B.  Il<i0(l). 
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ih  the  dett  is  said  to  fall  due  against  him  the  mort^a^ee  may 

his  remedies  against  the  mortgaged  properly,  and  that  he  is 

ieemed  to  be  in  worn  iotvendi — 152 — at  the  date  at  which  he 

oald  ha%'e  been  in  mora  mlvefifU  if  he  had  become  personally 

utble  on  the  day  on  which  the  debt  is  said  to  fall  due  against 

liiBu     Interest  recoverable  in  consequence  of  such  mora  solvendi 

(nay  be  recovered  out  of  the  property— B*G.B.  1146. 

The  owner  of  the  moitgaged  property  is  entitled  to  repay  the 
LOrtgage  debt  as  soon  as  it  falls  due  either  as  against  him  or  as 
Igainst  the  personal  debtor  He  may  satisfy  the  debt  by  lodg- 
ment with  a  public  authority — 164 — or  by  set-ofiE — B,G*B,  1142. 

cc.  Papneni  hy  a  third parfj^, 

!•    Any  third  party,  whose  rights  would  be  affected  by  a 
ipulsory  sale  of  the  mortgaged  property  (e.g.  a  subsequent 
ortgagee  or  lessee),  may,  as  soon  as  the  mortgagee  threatens 
roceedings  for  enforcing  his  rights  against  the  property,  repay 
he   mortgage  debt   and  thereby  step  into   the    shoes   of   the 
ior%agee— B.G.B.  1150,^ 

dd«  EffeH  of  repajfmenL 
(1)  In  ordinary  cases, 

382.  Where  the  charge  is  not  a  collective  charge  the  following 
rules  apply  : 

(a)  if  a  debt  secured  by  an  h3qK)thecary  charge  is  repaid  by  the 
owner  of  the  mortgaged  property  who  is  at  the  same  time  the 
|»ersonal  debtor,  the  charge,  as  shown  above  (377),  becomes  vested 

him,  but  takes  the  character  of  a  land  charge ;  if  the  sum 
secured  by  a  land  charge  is  paid  by  the  owner  of  the  mortgaged 
property,  the  charge  becomes  vested  in  him— B.G.B.  1163  (1), 
1192; 

(i)  if  a  debt  secured  by  an  hypothecary  charge  is  repaid  by 
the  owner  of  the  property,  another  person  being  the  personal 
debtor p  the  debt,  as  well  as  the  charge,  becomes  vested  in  the 
owner  of   the  mortgaged   property ;    as    between   himself  and 

*  Under  EngUsh  Uw  erery  mcumbrancer  is  entitled  to  redeem  the  mort- 
gage debt  and  lo  demand  either  a  reconveyance  to  himself  or  an  asaignment 
l»f  the  mortgage  debt  and  convejance  of  the  mortgogod  property  to  anj  third 
^rson— Conr.  Act  1882  s.  12. 

r«  G  g 
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the  personal  debtor  he  is  in  the  position  which  a  borI; 
after  payment  of  the  debt  guaranteed  by  him  oocii|iiei 
towards  the  principal  debtor— 274  sub  b— B.G.B.  1143  (l)^ 
1163(1); 

{c)  if  a  debt  secured  by  an  hypothecary  charge  is  repaid  by 
the  personal  debtor,  another  person  being  the  owner  of  the  mort- 
gaged property,  the  charge  becomes  vested  in  the  personal  deUor 
in  so  far  as  he  is  entitled  to  be  indemnified  by  the  owner  of  flie 
mortgaged  property ;  if,  on  the  other  hand,  no  claim  to  indemnitj 
exists,^  the  ordinary  rule  as  to  the  result  of  the  discharge  of  die 
mortgage  debt  (377)  is  applied,  and  the  charge  becomes  a  lioj 
charge  in  favour  of  the  owner  of  the  mortgaged  property*— 
B.G.B.  1163  (1),  1164(1); 

(d)  if  the  mortgage  debt  is  repaid  by  a  third  party,  sec  381, 
such  third  party  becomes  entitled  to  the  claim  against  the  per- 
sonal debtor  (if  any)  and  to  the  benefit  of  the  charge — B.6J. 
1150,  1153. 

(e)  if  the  mortgage  debt  is  satisfied  out  of  the  proceeds  of 
a  judicial  sale  or  out  of  the  income  received  by  a  judidiDj 
appointed  Receiver  (389)  the  charge  is  extinguished— B.6A 
1181  (1)  (3). 

The  repayment  of  the  mortgage  debt  is,  for  the  purposes  of 
the  rules  stated  above,  deemed  to  be  effected  in  all  cases  in  whick 
the  mortgagee's  claim  is  satisfied  by  release,  set-off,  or  lod^ 
ment  with  a  public  authority,  or  by  the  fact  that  the  debt  and 

^  In  an  ordinary  oase  in  which  mortgaged  property  is  sold,  and  in  whvk 
the  mortgagee  refuses  to  allow  the  purchaser's  personal  liability  to  be  sab* 
stituted  for  that  of  the  vendor,  the  vendor  is  entitled  to  be  indemnified  by 
the  purchaser  ;  but  where  the  vendor,  as  between  himself  and  the  purch»«r. 
undertakes  the  liability  for  the  mortgage  debt,  no  such  claim  to  indemnity 
exists. 

'  If  the  owner  of  the  mortgaged  property,  not  being  the  personal  debtor, 
or  the  personal  debtor,  not  being  the  owner  of  the  mortgaged  property,  or 
a  third  pai-ty  pays  part  of  the  mortgage  debt,  a  part  of  the  charge  pro- 
portionate to  such  payment  becomes  vested  in  the  person  in  whom  the 
whole  charge  would  have  become  vested  if  the  whole  amount  had  been  ptid; 
but  the  partial  charge,  so  becoming  vested  in  such  person,  ranks  behind 
the  mortgagee's  remaining  charge— B.G.B.  Ili3  (1),  1150,  1176.  If  th« 
I)ersonal  debtor  who  pays  off  the  mortgage  debt  has  only  a  partial  right  of 
indemnity  against  the  owner  of  the  mortgaged  property,  a  partial  chirp 
proportionate  to  the  amount  of  the  payment  becomes  vested  in  him,  but  saA 
partial  charge  takes  priority  over  the  owner's  remaining  charge— B.G.B. 
1164. 
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lie  claim  bewme  united  in  the  same  person  ^ — B*G.B»  1142  (2), 
150,  1164(2). 

(2)   In  the  case  cf  a  colkclhe  charge, 

383,  Tlie  following  rules  apply  as  to  the  effect  of  the  pay- 
ueut  of  a  mortgtige  debt  secured  by  a  collec^tlve  charge : 

{a)  where  a  debt  secured  by  an  hypothecary  eolleetive  charge 

repaid  by  the  owner  of  one  of  the  parcels  subject  to  such 
l-Jiarge,  who  is  at  the  same  time  pergonally  liable  for  the  whole 
aortgage  debt,  he  becomes  entitled  to  a  land  charge  over  hi« 
t>wii  parcel;  if  the  debt  is  repaid  by  an  owner  who  is  not  per- 
K>tia]ly  liable  for  the  mortgage  debt,  he  acquires  the  claim  against 
ihe  personal  debtor,  and  an  hypothecary  charge  over  his  own 
laTcel  as  security  for  such  claim  ;  in  either  case  the  charge 
iting  the  other  parcels  is  extinguished,  unless  the  party 
g  the  payment  is  entitled  to  indemnity  from  the  owner  of 
nother  parcel,  in  which  event  he  becomes  entitled  to  a  collective 
iharge  over  his  own  parcel  and  over  the  parcel  out  of  which  he 

(ms  indemnity  J— B.G.B.  1143  (2),  1173 ; 

lustration :   l\  being  the  owner  of  Whiteaere  and  Blackacre, 
which  are  both  subject  to  a  charge  in  favour  of  Jl/,  sells  Black- 
to  By  and  indemnifies  him  against  the  charge  ;  B,  on  rc- 

ent  of  the   mortgage   debt^  acquires  M'b  personal   claim 

IgaiDst  r,  a=!  well  as  an  hypothecary  collective  charge  affecting 
Wliiteacre  and  Blackacre ; 

(S)  where  a  mortgage  debt  secured  by  an  hypothecary  collec- 
tive cliarge  is  repaid  by  the  personal  debtor,  who  does  not  own 
my  of  the  parcels  subject  to  the  charge^  the  owners  of  such 
>areels  become  jointly  entitled  to  the  benefit  of  the  charge, 
mlesa  the  personal  debtor  is  entitled  to  indemnity  from  the 
)wner  of  one  of  the  parcels ;  in  the  last-mentioned  event,  he 
icquires  a  land  charge  on  the  parcel  out  of  which  he  claims 
indemnity ;  the  charge  affect  in  g  the  other  parcels  is  extin- 
fuished— B.G.B.  1172  (IJ,  1174; 

[t)  where  several  owners  become  jointly  entitled  to  the  benefit 

'  In  «o  far  «ib  the  claim  a^ured  by  the  charge  conaists  of  arrears  of  intereat 
tnd  accessories,  the  charge  is  extinguished,  if  it  bocomes  rested  ia  the 
|«btor.^B,G.B.  1178  (1). 

*  In  the  case  of  a  partial  claim  to  indemnity  the  rules  {(%)  and  ih)  are 
Dodifiod  in  the  same  way — tnutoHs  mutandis— ^^  in  the  case  referred  to  above, 
t62  nt^te  2. 
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of  a  collective  charge,  each  of  them  may,  in  the  absence  of  aa 

agreement  to  the  contrary ,  elect  to  take  a 
own 


par 


reduced  char^  on  )m 
the  place  of  his  share  in  the  collective  charge  * — 


B.G.B.  1172  (2). 

(//)  where  a  debt  secured  by  a  collective  cJiarge  is  paid  out  of 
the  proceeds  of  a  judicial  sale  of  one  of  the  parcels,  or  out  of  the 
income  received  in  respect  of  one  of  the  parcels  by  a  judicially 
appointed  Receiver  (389)  the  whole  of  the  charge  is  extingiiished, 
but  in  80  far  as  the  owner  of  the  part^el  which  was  sold  or 
roanagetl  by  a  Receiver  is  entitled  to  indemnity  from  the  owner 
of  another  pai-cel  he  acquires  a  charge  on  that  parcel — flee  888 
note  3. 


a84. 


ee.   St^/iU  a«  io  delivery  ofdocumenfi. 
If  a   mortgage  debt   secured  by  a  certificated  charge 


is  discharged  by  the  owner  of  the  mortgaged  pro|>erty,  be  ia 
entitled  to  the  delivery  of  the  certificate  of  charge,  and  of  all 
other  documents  required  for  the  purpose  of  enabling  him  to 
cause  the  pro|)er  entries  or  cancellations  to  be  made  on  the 
reg^ister. 

If  a  mortgage  debt  secured  by  a  certificated  charge  is  partially 
discharged^  the  mortgagee  must  indorse  the  payment  on  the 
certificate  and  produce  the  same  at  the  registry  for  the  purpose 
of  having  the  part  payment   recorded  on  the   register^   or  of 

*  A  ootD plication  arises  in  a  case,  where  the  personal  debtor  haring  repaid 
the  amomit  of  the  mortgage  debt,  is  entitled  to  a  partial  indemnity  oot  of 
one  of  the  parcels.  In  Buch  a  caae  he  acquires  a  separate  charge  on  thai 
parcel  to  the  eitent  of  hia  right  to  indemnity,  and  the  oollectiTe  eharigte  is 
reduced  pro  tanio ;  if  he  elects  to  take  a  rednced  charge  on  his  own  parcel 
in  lieu  of  his  share  in  the  cotlectire  charge,  the  original  amount  secured  hj 
the  collective  charge  ia  divided  among  the  owners  prt?  raita  of  the  v'alue  of 
their  respective  parcela,  and  the  amount  of  the  separate  charge  of  the  per- 
sonal debt<:*r  in  then  deducted  from  the  amount  apportioned  to  tlie  owner  of 
the  parcel  which  it  affects.  Illustration  :  A^  being  the  owner  of  Whiteaere 
(worth  £4,000)  and  Blackacre  (worth  £2,000)  subject  to  a  collective  charge 
aeeuring  £3,000,  sells  Whiteacre  to  B  and  Blackacre  to  C,  reroaming  person* 
%\\y  liable  for  the  mortgage  debt,  but  so  that  as  between  ^  and  B  the  ehar^ 
is  to  l»e  home  by  B  to  the  extent  of  £1,000,  while  as  between  A  and  C;  tKft 
whole  of  the  charge  is  to  be  borne  hj  A,  A^  on  repnyment  of  the  morlga^ 
debt  acquires  a  charge  for  £1,000  on  Blackaexe.  Band  C become  entitled  in 
%  collective  charge  on  both  parcels  for  £2|000.  On  an  apjiortlonment  ^n 
iihai«  ia  £2,000  leas  £1,000  -  £1,000  j  0*9  share  is  £1^000^ 
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IiUd^  the  issue  of  a  part  certificate  to  the  owner  representing 
'  charge  to  which  he  is  entitlal  by  virtue  of  such  part  pay- 
Dent  (374)— 1144,  1145(1). 
If  a  personal  debtor,  who  is  not  the  owner  of  the  mortgaged 
[property,  pays  off  the  mortgage  debt  under  circumstances  which 
guae  the  charge  to  be  vested  in  him,  or  confer  upon  hira  some 
other  right  entitling  him  to  a  rectification  of  the  register,  he 
e&titled  to  the  same  right-s  as  to  diJivery  of  documents  as 
owner  who  pays  off  the  mortgage  debts — B.G.B,  1167. 

b.    Ctlier  MethodB  of  Difioharge. 

aa.  General  tulei, 

385-  If  a  debt  secured  by  an  h^Tmthecary  charge  becomes 
extinguished  otherwise  than  by  payment  or  by  any  of  the  ^ts  or 
events  deemed  equivalent  to  payment  under  the  rules  mentioned 
above  (382),  or  those  specially  discussed  below  (386,  387),  the 
charge  is  converted  into  a  land  charge  and  becomes  vested  in  the 
owner  of  the  mortgaged  property^ — B.G.B.  1163  (1),  1177  (1). 

The  means  by  which  a  debt  becomes  extinguished  otherwise 
than  by  payment  or  by  the  equivalent  acts  or  evants  are  of  a 
varied  kind,  and  have  been  discussed  in  their  several  places  (see, 
for  instance,  111,  114,  158,  160,  162). 

bb*   Renunciation  of  a  charge* 

S8d.  A  mortgagee  may  renounce  the  benefit  of  a  charge 
by  declaration  communicated  tp  the  Registration  Authorities 
or  to  the  owner  of  the  mortgaged  property,  followed  by  regis- 
tration in  the  ordinary  course.  A  charge,  of  which  the  benefit 
been  renounced  by  the  mortgagee,  becomes  vested  in  the 
er  of  the  mortgaged  property ;  if  it  was  originally  an 
hypothecary  charge  it  ia  converted  into  a  land  charge — B,G.B. 
1168  (1)  (2). 

A  mortgagee  who  partly  renounces  a  certificated  charge  mast 
Indorse  such  partial  renunciation  on  the  certificate,  and  produce 
the  same  at  the  Land  Registry  in  the  same  way  as  on  the  partial 
payment  of  the  claim  (384) »— B.G.B.  1168  (3). 

'  The  rentmotAtion  of  ft  charge  mast  be  distinguished  horn  the  ralemse  of 
the  debt  secured  hy  the  charge  ;  the  release  of  the  debt  causes  the  ohjirge  to 
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In  the  case  of  the  remiiiciation  of  a  collective  charge  the 
owners  of  the  several  parcels  previously  subject  thereto  become 
jointly  entitled  to  the  charge  ;  if,  however,  the  mortgagee  re- 
nounces his  right  only  as  to  one  of  the  parcels^  the  charge  on 
snch  pareel  becomes  extinguished — B.G^B.  1175  (1). 

If  the  owner  of  any  mortgaged  property  is  entitled  to  a 
defence— other  than  the  defence  of  prescription — permanently 
preventing  the  assertion  of  the  mortgagee's  claims  he  may  compel 
the  mortgagee  to  renounce  his  charge  in  the  above-meutioned 
manner—B.G.B.  1169. 


cc.  Forfeiture  of  rights  where  the  mortgagee  cannot  be  faund. 

387.  If  a  mortgagee  cannot  be  found/  the  owner  of  the 
mortgaged  property  may  institute  pRKjeedings  by  public  citation 
{siufgehot9tejfakreu)  for  the  purpose  of  obtaining  an  order  declar- 
ing the  mortgagee's  i-ights  to  be  forfeited.  The  order  is  made^ 
if  either  of  the  following  ret|uirements  is  compiled  with  : 

(1)  if  within  ten  years  ^  prior  to  the  date  of  the  date  of  the 
application  no  entry  has  been  made  on  the  register  affecting  the 
charge  in  question,  and  if  within  such  period  the  owner  of 
the  mortgaged  proi>erty  has  not  acknowledged  the  validity  of 

be  vested  in  tW  person  in  whom  it  would  vest  on  p^jmeni  of  the  debt  by  ih^ 
persoiml  debtor  (S82)  ;  the  renunciation  of  th«  charge,  on  tho  other  hand, 
does  not  on  principle  affect  the  personal  elniip  ;  it  t»  howevi^r  providedr  thmi 
a  i)«rsonnl  debtor^  who  on  payment  of  the  debt  would  have  had  a.  right  ^ 
indi^mnity  against  the  owner  of  the  mortgaged  property,  or  againitt  any  of  lilv 
predecesaora  in  title,  ta,  on  the  nBUUDi^tatlon  of  the  chargei  releaaed  from  hia 
obligation  to  the  extent  of  his  right  to  indi^ninity — B,G.6*  1165. 

*  The  exprt^ssion  '  cannot  be  found  \  which  occurs  in  English  StAtutea(e.  g. 
Trustee  Act  181^3  a.  26),  conveys  the  Intended  meaning  more  completely  than 
the  exprt?8»ioii  lifted  by  thoB.Q,B.  whioh  usually  means  *is  unknown  \  Th« 
proceedings  in  question  are  applicable^  if  the  identity  of  the  mortgagee 
cannot  be  ascertained  (e.  g.  if  the  registered  mortgagee  ia  dead  and  it  is 
impoaaible  to  ascertain  who  are  his  heirs)^  and  also  if  it  is  unknown  whether 
the  r^^tered  mortgagee  is  alive  or  dead. 

*  In  the  case  of  an  hypothecary  cautionary  charge,  registered  as  oollateral 
security  lor  the  payment  of  debentures  to  bearer— 373  note  5—,  the  forfeittti^ 
of  rights  cannot  l)e  declared  in  resftect  of  any  particular  debenture,  uiileas 
thirty  years  have  elajwsed  from  the  date  fixed  for  repayment*  It  within 
that  time  the  debenture  has  been  presented,  or  judicial  proceedings  for  it« 
enforcement  have  been  commenced,  the  order  cannot  be  made  t>ciur«  ihm 
period  of  prescription  has  run  from  the  date  of  the  presentation  or  Itt* 
commencement  of  the  pD>ceeding;s — H,G.B.  1188  ,2), 
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*  charge  in  a  manner,  which^  if  it  were  a  question  of  prescrip- 
lOD,    would  l>e  deemed  to  interrupt  the  period  of  prescription 
|(136)— B.G.B.  1170(1),  119)2; 

(2)  if  the  owner  of  the  mortgaged  pro[>erty,  at  a  time  at 
which  he  was  entitled  to  repay  the  mortg^age  debt  or  to  give 
notice  promising;  repayment,  has  lodged  the  amount  of  the  mort- 
^^age  debt  with  a  public  authority  (164)  waiving  at  the  same 
time  the  right  to  withdraw  the  deposited  amount^ — B.G^B. 
1171  (1),  1192. 

A  mortgagee  whose  rights  are  declared  to  be  forfeited  on  the 
above-mentioned  ground  loses  the  benefit  of  the  charge,^  and 
the  charge  thereupon  becomes  vested  in  the  owner  of  the  mort- 
gaged property ;  the  certificate  of  the  charge  (if  any)  becomes 
void— B.G.B.  1170  (2),  1171  (2). 

If  the  application  for  a  declaration  of  the  forfeiture  of  the 
rights  resulting  from  a  collective  charge  is  not  made  by  all 
the  owners  of  the  parcels  subject  thereto^  the  forfeittire  only 
relates  to  the  charge  affecting  the  parcels  belonging  to  the 
applicants— B.G.B.  1175  (2). 


7.  Mortgagee's  Remedies 


a.   In  Case  of  Security  being  endangered. 

1 888*  English  law  offers  no  assistance  to  a  mortgagee  whose 
jurity  has  become  endangered  by  a  deterioration  of  the  mort- 
gaged property.^  German  law,  on  the  other  hand,  in  such  an 
event^  provides  the  following  remedies ; 

'  Arrears  of  interest  are  not  required  to  be  lodged,  unless  the  mte  of 
InUirest  i«  entered  on  the  register  ;  and  it  la  unneces^tiry  in  any  case  to  lodge 
arrears  of  interest  having  fan  en  due  nior«  than  four  years  prior  to  the 
date  of  the  order  declaring  the  mortgagee's  righta  to  he  forfeited — B,(i.B. 
U71  U). 

*  Where  the  oinmer  has  lodged  the  axnount  of  the  debt  with  a  ptiblici 
authority,  the  mortga^'oe  may  apply  for  payment — out  of  such  amount  within 
thirty  years  from  the  date  of  the  order  declaring  his  right  to  the  charge  to 
be  forfeited;  Lf  he  does  not  claim  the  amount  within  ihid  time,  the  person 
by  whom  it  was  lodged  may  withdraw  it,  notivithatanding  the  fact  that  he 
hfta  waived  the  right  of  withdrawal— B.G.B,  1171  (3). 

^  Ad  a  general  rule  he  can  cull  in  the  mr^rtgage  debt  by  giving  s'ix  monthii* 
notice  to  the  mortgagor,  but  in  many  aknaH  the  mortgagee  covenants  not  to 
call  in  the  mortgage  debt  before  a  fixed  date. 
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(1)  wliere  any  act  done  by  the  owner  of  the  mortgag;ed  property 
or  by  any  otber  person^  justifies  the  apprehension  that  it  will 
lead  to  any  deterioration  of  the  mortgaged  property  endangering 
the  mortgagee*s  security,  or  that  any  accessories  subject  to  theJ 
charge  will  be  reraoved  in  violation  of  the  proper  rules  of  manage- 
ment or  husbandry,  the  mortgagee  may  obtain  an  order  restraining 
such  act;  where  any  such  act  is  done  by  the  owner  of  the 
mortgaged  property,  or  where,  owing  to  his  omission  to  takel 
proper  precautions,  any  deterioration  of  the  mortgaged  pro- 
pert)^  is  to  be  apprehended,  the  Court  may  itself  direct  the 
necessary  precautionary  measures — B*G*B.  1134,  1135,  1192; 

(2)  where  the  security  has  actually  become  endangered  by  any 
of  the  acts  or  omissions  refeiTed  to  sub  (1),  the  mortgagee  may 
serve  a  notice  uiKnn  the  owTier  of  the  mortgaged  property^ 
requiring  him  to  take  such  remedying  steps  or  to  give  euch 
further  charges  on  other  property  as  will  restore  the  suflaciency 
of  the  security ;  if  the  notice  is  not  complied  with  witliin 
a  reasonahle  period  specified  therein,  the  mortgagee  may  imme- 
diately enforce  the  charge  against  the  mortgaged  property  in  the 
same  way  as  if  the  mortgage  debt  had  fallen  due  (389) ;  where 
the  mortgage  debt  hears  no  interest  the  mortgagee  must  allow 
the  deduction  of  interest  at  the  legal  rate  from  the  date  of  pay- 
ment down  to  the  date  of  maturity — B.G.B.  1133^  1135, 


b.   In   oaae   of  mortgagors   default    as   to    pasrment   of 
principal  or  interest  at  the  stipulated  dates. 

389.  If  the  mortgage  debt,  or  any  interest  thereon,  remains 
unpaid  after  maturity,  the  mortgngee  may  obtain  an  order  of 
the  competent  Court  for  payment  of  the  overdue  amount  out 
of  the  proceeds  of  a  judicial  sale  of  the  mortgaged  property, 
or  out  of  the  income  received  by  a  judicially  appointed  Receiver  * 
-^B,G.B.  1147;  C.RO.  869;  Z.V.G.  1,  15,  146. 

The  action  for  the  enforcement  of  the  charge  must  be  brought 


^  A  mortgagee  secured  by  a  certiAeAted  charge  eatinot  obUin  such  ma 
order  without  production  of  the  oeriificateof  olmrge  ;  if  he  is  an  unregiiiierc^ 
transferee  ho  Etiu»t  also  produce  tUo  iratiafer  deeds  under  which  he  derirea 
hi*  titter B.G,B,  1160. 


REAL  RIGHTS  GRANTED  BY  WAY  OF  SECURITY  457 

_.«giiinat  the  person  registered  as  owner  of  the  mortgaged  property,* 
tirho,  subject  to  the  rules  for  the  prc»teetion  of  transferees  who  in 
I  good  faith  rely  on  the  correctness  of  the  register — 373  (1)  rule  (4) 
— may  avail  himself  of  any  defences  or  righU  of  set-off  to  which 
he  is  entitled  as  against  the  actuftl  or  against  the  original  mort- 
gagee—B.G.B,  1157, 

If  the  charge  is  an  hypothecary  charge  the  ownex  of  the 
mortgaged  property  may  ako,  in  a  case  in  which  he  is  not  the 
personal  debtor,  avail  himself  of  any  defence  or  right  of  set-off 
to  which  the  personal  debtor  is  entitled^  subject  also  to  the  above- 
mentioned  rules  for  the  protection  of  transferees,  who  in  good 
faith  rely  on  the  facts  appearing  from  the  register— B.G.B.  1137. 
If  the  mortgagee's  whole  claim  is  satisfied  out  of  the  proceeds 
of  the  public  sale  or  out  of  the  rents  and  i)rofits  collected  by 
the  Receiver,  the  charge  is  extinguished— ^e  382  rule  (e),  383 
rule  (dy 

8,  Tjunsfee  op  Chaeoes 

890*  A  land  c^harge  or  annuity  charge  can  be  transferred 
independently  of  any  debt  which  it  may  be  intended  to  secure. 
The  transfer  of  an  hypothecary  charge  without  the  contem- 
poraneous assignment  of  the  debt  for  which  it  serves  as  a  security 
is,  on  the  other  hand,  impossible,  and  the  assignment  of  a  debt 
secured  by  an  hypothecary  charge  operates  at  the  same  time  as 
a  transfer  of  the  charge  and  is  subject  to  the  mles  regulating  the 
transfer  of  charges — B.G.B,  401,  1153. 

A  certificated  charge  is  transferred  by  a  written  transfer  deed  * 

■  If  the  registered  owner  is  not  the  true  owner,  the  Intter  may  intenrene 
'  MB  flo-defendAoi^  and  as  such  bring  forward  any  dcfencio  or  right  of  aet-ojf  to 
which  he  may  be  entitled -B.O^,  1U8. 

'  A  col]f*ctive  charge  ia  eztinguhih«»d  altogether,  Dotwithataading  the  fact 
that  the  olaim  U  satisfied  out  of  one  of  the  pansels  exoloaiTely  ;  if,  however, 
I  the  person  against  whose  iwircel  the  claim  was  enforced,  has  a  right  of 
indemnity  againat  the  owner  of  Hny  other  parcel,  or  against  any  of  his  pre- 
deeei^ors  in  title,  a  charge  on  such  other  parcel  to  the  extent  of  his  claim  for 
indemnity  becomes  Tested  in  him.  Such  a  charge  in  the  e^etit  of  the  partial 
■atisfaction  of  the  mortgagee's  oh^im  ranks  behind  the  mortgagee's  remsining 
charge  ;  a  charge  on  the  parcel  out  of  which  indemnity  la  claimed^  ranking 
pari  passu  with  or  behind  the  charge  of  the  mortgagee  who  has  obtained 
satiiifaction,  takes  priority  over  the  charge  beooming  Tested  by  Ttrtue  of  the 
right  to  indemnity— B,G.B.  1181,  1163. 
^  The  transfer  deed  is  not  required  to  be  executed  in  any  particular  form^ 
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accompanied  or  followed  by  tlie  delivery  of  the  eertifieate  of 
charge;  registration  of  the  transfer  on  the  Land  Regi^ry  has 
the  same  efTeet  as  a  written  transfer.  An  uncertificated  charge 
is  transferred  in  the  same  way  as  any  other  right  affecting 
an  immovable  (310)— B.G.B.  1154 

A  transferee  of  a  certificated  charge  who  is  in  possession  of 
the  certificate  of  charge,  and  can  prove  his  title  by  an  unbroketi 
chain  of  publicly  certified  transfer  deeds,  of  which  the  first 
is  executed  by  the  registered  mortgagee,^  is  in  the  same  position 
in  every  respect  as  if  he  were  registered  as  mortgagee — B.G^B. 
1155- 

The  protection  accorded  to  the  transferee  of  an  hypothecary 
charge  who  in  good  faith  relies  on  the  registered  facts,  against 
defences  or  rights  of  set-off  available  against  the  original  mort* 
gagee,  or  against  the  persoiml  debtor,  hai*  already  been  referred 
to — 373  (1)  rule  (4).  A  tmnsferee  who  relies  on  the  facts  recorded 
on  the  register  is  not  prejudiced  by  any  event  not  so  recorded  at 
the  time  of  the  transfer,  whether  happening  before  or  after  such 
time ;  he  is,  however,  affected  by  any  notice  announcing  payment 


of  the  mortgage  debt 


by  the  owner  of  the  mortgaged 


property  to  the  transferor  after  the  date  of  the  ti*ansfer,  unless 
the  transfer  was  known  to  such  owner  or  entered  upon  the 
register  =*—B,G.B.  1156. 

9.  Extinction  of  Cilajiges 

301.  It  has  been  shown  (379)  that,  as  a  general  rule^  the 
discharge  of  the  mortgage  debt  or  the  renunciation  of  the 
mortgagee's  rights  does  not  extinguish  the  charge^  but  causes  it 

bat  the  transferee  mny,  if  be  is  willing  to  heinr  the  oost^  demund  a  public 
certificatioa  oS  the  traiiBferor's  exocutiuti — B.G.B.  ll&i  i^l). 

*  A  judicial  Testing  order  or  a  publicly  uutheuticated  aoknowledgment  of 
the  fAct,  that  the  charge  hm  becomo  veattni  by  law  in  any  particular  trsnali&rei), 
is  deemed  a  publicly  certified  tranafGr  deed— B.G^B.  1155, 

*  Spei'ial  ruiea  apply  as  regards  the  transfer  of  the  oiaim  for  iQt«<reci 
and  accessories;  a  claim  for  arrears  of  interest  may  be  availed  with  or 
without  tile  benefit  of  the  clmrge,  imder  the  ordinary  rules  as  to  the  a«* 
bigumeiit  of  obligatory  rights ;  the  assignee  of  any  claim  for  iiit4^Fes8t  or 
•ocMsHBoriei  falling  due  within  the  quarter  during  which  the  owner  of  lli« 
mortgnged  property  receives  notice  of  the  assignment  and  during  the  oAzi 
fuUowing  quarter,  takeis  such  claim  subject  to  all  defenc459  and  rights  of  i 
off  which  are  available  against  the  assignee  of  an  unsecured  claim  ^B.tl«ll>. 
1158^  1X59, 
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some  exceptional  cases^  however,  referred  to  separately — 
rule  (f)j  and  note  3,  383  rale  (fi),  386/  a  charge  becomes 
[fished  ipso  facto  by  the  discharge  of  the  mortgage  debt. 
lere  it  is  intended  that  a  charge  should  be  extinguished  in 
y  other  case,  this  roust  be  done  by  release  and  cancellation  on 
be  register  in  accordance  with  the  general  rules  as  to  the  release 
rights  affecting  immovables  (310)  ;  the  owner  of  the  mort- 
^a^ed  property  must  give  his  assent  to  the  cancellation — 
.G.B.  1183. 


RIGHTS   OF  FLEDGE  RELATING  TO  MOVABLE 
THINGS  AND  RIGHTS 


1,    Gexeral  Chaeacteristics 

892,  Under  Eoman  law  two  kinds  of  charges  were  recog- 
nized ;  (1)  charges  on  things — whether  movable  or  immovable — 
remaining  in  the  debtor's  possession ;  ifi)  charges  on  movable 
liings  handed  over  to  the  creditor  for  his  security,  A  charge 
if.  the  former  kind  was  called  hyjioiheca^  whilst  a  charge  of 
he  latter  kind  was  described  as  pignus,  Germanic  law 
li^tinguishes  between  charges  on  immovables  and  charges  on 
Kiovables,  and  allows  the  latter  to  be  granttd  exclusively  in  the 
brm  of  piffHits  {Fau^ipfaml).  The  same  distinction  is  main- 
Sttined  by  the  present  German  law,  which,  however,  extends  the 
^pe  of  pignm^  by  allowing  a  right,  as  well  as  a  movable 
l&ing,  to  be  placed  under  the  creditor's  control  for  the  purpose  of 

^  It  may  bo  (^nvenieat  to  recapitulate  these  exeeptional  ciiaes  : 

(1)  where  a  mortgage  debt  secured  by  a  collective  churge  ia  discharged  by 
ilie  owuer  of  one  of  the  parceU,  the  charge  on  tlie  other  pureela  it»  ejt- 
Uuguialied,  ojteept  ia  sio  far  a^  the  jjertiOQ  diacharging  the  debt  haA  »  right  of 
iademnity  agilnst  another  parcel ; 

{2)  if  a  mortgagee  secured  by  a  collective  charge  renouneea  hia  rights  as  to 
one  of  the  parcela,  the  charge,  in  so  far  aa  it  affecta  such  parcel  becomes 
extingu Lulled  ; 

\^)  if  a  mortgage  debt  is  satisfied  out  of  the  proceoda  of  a  judicial  sale  or 
out  of  the  iuuume  recciivtd  by  a  judicially  appointed  Receiver  the  charge  ia 
«xtitigyitfhed  ; 

^4)  iu  HO  far  a^  a  charge  secures  arrears  of  interest  and  other  access  or  ies 
it  ia  extiaguiahed  by  merger  or  ronunciatioiit 
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securing  the  |i€rformance  of  an  obligation  incurred  by  tlie  person 
pledgingc  such  riu^ht  or  things  and  which,  in  the  exceptional  cases 
referred  to  below,  also  recognizefi  ri^'hts  of  pledge  as  to  objects 
outside  of  the  creditor's  coutroh  The  technical  name  for  this 
kind  of  charge  is  '  right  of  pledge '  {Pfandrechi),  which,  though 
used  by  some  writers  in  a  general  way  so  as  to  include  also 
charges  on  immovables,  is,  in  the  text  of  the  Codes,  applied 
exclusively  to  charges  on  movables  and  rights* 

Certain  statutory  rights  of  pledge  as  to  movable  things  outride 
of  tlie  creditor'^s  control  (e.  g.  charges  on  registered  ships ;  charges 
on  freight  and  cargo  created  by  bottomry  bonds-^H.G.B,  679; 
the  lessor's  statutory  right  of  pledge  (211) ;  the  statutory  rights 
of  pledge  of  commission  merchants,  forwarding  agents,  and 
carriers — 239,  240,  241  sub  (7),  are  recognized,  but  a  con- 
tractual right  of  pledge  cannot  be  created  except  as  to  things 
placed  under  the  creditor's  control,^ 

The  rule,  '  once  a  mortgage  always  a  mortgage/  which,  aA 
mentioned  above^371,  is  applied  under  German  law  to  charges 
on  immovables,  is  also  expressly  declared  in  respect  of  rights  of 
pledge  relating  to  movables.  Any  agreement^  made  between 
the  pledgor  and  the  pledgee,  before  the  time  at  which  the 
pledgec^s  right  of  sale  has  ai-isen,  providing  for  the  transfer  of 
the  ownersihip  of  the  pledged  objtTt  to  the  pledgee  in  the  event 
of  non-performance  or  unpunetual  jverformauce  of  the  pledgor's 
obligation,  is  void— B.G.B.  1229. 

The  rules  as  to  contractual  rights  of  pledge  are,  in  so  far  as 
practicable,  also  applied  to  statutijry  rights  of  pledge,  and  to  the 
rights  of  execution  creditors  in  respect  of  movable  objects  seized 
by  than  (such  seizure  being  described  by  the  expression  P/dH" 
dun^y-^.G.K  1257;  CPO.  804. 

^  The  exigencies  of  life,  which  in  England  have  brought  about  the  iutro* 
duction  of  Billa  of  Sul©  by  way  of  aecnrity  for  debt,  have  recently  led  to  the 
use  of  a  similar  expedient  in  Qermanyf  known  under  the  term  of  Sithm^ 
hiii»^bermgnunQ  (transfer  of  ownership  by  way  of  seeurity),  A  transaetioo  of 
tbia  nature,  though  not  specially  authonzfMl  by  any  atatutory  rule,  la  oon- 
aidered  valid  and  binding  on  the  partiea.  The  abuses,  which  in  England 
have  led  to  the  stringent  rulen  about  registration,  have  not  at  yet  bad  time 
to  show  themaelvea  sufficiently  in  Germany,  hut  will  no  doubt  gradually 
bring  about  legislation  for  the  protection  of  general  creditors.  The  right  of 
a  creditor,  to  whom  the  ownership  of  any  movable  is  transferred  in  th« 
manner  indicated  in  this  rule,  by  way  of  security  for  a  debt,  differs  entirely 
from  the  right  of  a  pledge  described  in  tlie  text 
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A  ri^ht  of  pledge  of  an  anomalous  kind,  having  some  affinity 
with  the  ilepo$ifum  imQulare  of  Roman  law  (253),^  is  recog- 
nized as  to  bearer  instruments^  and  instruments  passing  hj 
indorsiement  deposited  with  a  banker  as  secnrity  for  a  loan,  but 
10  that  the  ownership  passes  to  the  banker,  the  pledgor  being 
entitled  on  repayment  of  the  loan  to  the  redelivery  of  inBtru- 
JOeiits  of  the  game  kind  and  of  the  same  aggregate  amount  as 
Ihode  delivered  by  him  originally  (Imperial  Statute  of  1896, 
eommonly  called  Bankdepofgeseiz), 

Special  regulations  relating  to  the  business  of  pawnbrokers — 
resembling  tlie  rules  of  the  English  Pawnbrokers  Act — have 
been  made  in  the  more  important  German  States,^  pursuant  to 
E,G,  94. 

2.   Legal  Character  of  Right  op  Pledge 

903.  The  right  of  pledge  (P/andrecM),  relating  to  a  movable 
thing  or  right,  is,  like  a  cautionary  hypothecary  charge — 373,  of 
a  strictly  accessory  nature  ;  it  is  a  charge  on  a  movable  thing  or 
on  a  right,  created  for  the  purpose  of  securing  the  performance 
of  an  existing  or  future,  certain  or  contingent,  obligation,  en- 
titling the  *  pledgee'  {Pfandglduhifier)  to  obtain  satisfaction  of 
inch  claim  out  of  the  pledged  object  {Pfand)  ^ — B.G.B.  1204, 
1273. 

As  in  the  case  of  immovables,  it  may  happen  that  the  personal 
debtor  is  not  the  owner  nf  the  pledged  olijcet ;  the  expression 
'pledgor'  (Ferpjander)  denotes  the  person  by  whom  the  pledge 
was  constituted,  or  his  successor  in  title  as  owner  or  possessor 
of  the  pledged  object,  whether  he  be  the  personal  debtor  or 
otherwise.'^ 

*  See  alto  S59  as  to  the  iisufract  of  Aingibles  granted  in  a  similar  manner, 

*  See  Prussian  A.G.  art.  il ;  Bavarian  A.G.  art.  911 ;  Saxon  A.G,  §  51  ; 
Baden  A.G.  art  29. 

'  A  right  of  pledge  affecting  a  r0giatered  ahip  maj  be  granted  as  aecnrtty 
for  a  maximum  amount  of  indebtedness  in  the  same  way  as  a  cauttonaiy 
hypothecary  charge  on  an  immovable— B.G.B.  1271.  An  exception  from  the 
funeral  rale,  as  to  the  accesaory  nature  of  rights  of  pledge,  arises  in  the  caae 
of  a  bottomry  bond  which  confers  a  right  against  the  ptedgo/d  object  in 
a  aimilar  way  as  a  land  charge  confers  a  right  against  the  immovable  subject 
tliereto— H.G.B.  679. 

*  If  the  pledged  object  is  sold,  the  vendor  remaining  liable  for  the  debt, 
the  vendor  ia  the  personal  dobtor  and  the  purchaser  is  his  successor  in  title 
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A  right  of  pledge  does  not  merely  sec^ure  the  principal  clatni, 
but  extends  to  all  claims  for  interest*  costs,  and  Other  accessories ; 
if  the  pledgor  is  not  the  personal  debtor,  the  chai^  on  the 
pledged  object  cannot  be  increased  by  any  agreement  between 
the  pledgee  and  the  personal  debtitr,  entered  upon  after  the 
creation  of  the  right  of  pledge  ^— B.G.B,  1210. 

A  pledgor,  who  is  not  at  the  same  time  the  personal  debtor, 
may,  as  between  himself  and  the  pledgee,  make  use  of  any 
defences  or  rights  of  set-off  to  which  the  persona!  debtor  is 
entitled  (including  defences  expressly  waived  by  the  personal 
debtor)  and  also  of  any  defences  to  which  a  surety  is  entitled 
B.G,B,  121 L 

The  pledgee*s  rights  against  the  pledged  object  are  not  afft 
by  the  fact  that  the  claim  secured  by  the  pledge  is  barred  by  pfjt* 
scription*— B,G.B.  223. 

The  pledgee  has  a  ^  real  right '  in  respect  of  the  pledged  object, 
for  the  protection  of  which  the  same  remedies  are  available — 
muMis  muiandU — as  for  the  protection  of  the  rights  of  owner- 
ship — ^342-346,  The  pledgee  of  a  movable  thing  placed  under 
his  control  is,  of  course,  also  entitled  to  the  possessory  remedi^ — 
315. 


I 


3.   Cheation  op  Rights  of  Pledge' 
a.   As  to  Movables  other  than  Begistered  Ships.  ' 

394.  A  right  of  pledge  affecting  a  movable  thing  other  than 
a  registered  ship^  or  affecting  a  negotiable  instrument,  is  created 
by  a  real  agreement  (309)  between  the  parties,  accompanied  or 

a»  pledgor;  where  a  person  pledges  a  thing  owned  \\j  him  to  secure  li  c|«bt 
OwlDg  by  another^  he  is  the  pledgor  and  such  other  is  the  personul  debtor, 

*  Whore  a  registered  ship  U  pledged,  the  charge  does  not  in  anj  ev«al 
cover  an  amount  exceeding  the  registered  amount — B.G.B.  1259,  1264. 

♦  In  accordance  with  the  principle  applied  in  other  similar  cases,  the 
pledgor  cannot  take  advantage  of  the  fact  that  the  original  personal  debtor 
is  deadf  and  that  his  heirs  are  under  limited  llahilitx  (533)  as  to  tbe  debt*  of 
tho  deceased. 

'  In  BO  far  as  anj  claim  to  interest  or  anj  other  recurrent  pajment  or 
delivery  i^  harred  hy  prescription,  the  charge  docs  not  extend  to  such  claim* 

^  By  a  bottomry  bond^  a  right  of  pledge  can  be  created  as  to  moTshle 
ihingB  (cargo%  registered  ships,  and  rights  I  freight)  without  delivery  of  the 
pledged  object  or  of  its  re|ristrafcion.  The  mode  of  creation  as  well  aa  iha 
right  18  of  an  anomaloun  nature^  and  la  only  mentioned  here  for  the  aako  of 
completeneia-'H.G.B.  679-699, 
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ed  by  the  delivery  of  the  pledged  object ;  where  the  pledged 
is  a  negotiable  instrument  passing  by  indorsemontj  such 
Toment  on  delivery  must  be  indorsed  in  blank   or  to  the 
ledo*ee*s  order, 

Where  the  pledged  object  is  in  the  pledgor^s  indirect  possession 

-311  sub  (2),  the  delivery  is  replaced  by  a  notice  to  the  pei*son  who 

in  direct  possession  ;  the  delivery  to  the  pledgee  may  also  be 

iBpIaced  by  a  delivery,  which  brings  the  pledged  object  Into  the 

oint  possession ^309  sub  (5),  or  under  the  joint  control  of  the 

iledgor  and  the  pledgee— B,G,B.   1205,  1206,  1292,  1293. 

Where  the  ple<!gor  is  without  a  title  to  the  pledged  object,  or 

^faere  his  title  is  defective,  the  rules  as  to  the  acquisition  o£  the 

Brnership  of  a  movable  from  a  person  without  title  or  with  a 

Irfective  title — 333,  are  applied — mrtfaih  wtdamUs,     Where  the 

Jedged  object  is  subject  to  the  right  of  another  (e.  g.  where  the 

r  is  not  the  owTier  but  a  pledgee  of  the  pledged  object) 

pledgee^s  right   ta-kes   priority  over  the  right  with   which 

e  pledged  object  is  charged,  unless  the  pledgee  at  the  time  of 

ihe  creation  of  his  right  of  pledge  was  not  in  good  faith.     The 

as  to  what  constitutes  good  faith  are  the  same — mutafh 

mdU — as  in   the  case  of  a  transfer  of   ownership— 333 — 

Las,  1207,  1208,  1293. 

Among  several  rights  of  pledge,  the  one  which  is  created  at 
prior  time  takes  priority,  even  if  it  was  constituted  as  a  security 
'or  a  future  or  for  a  contingent  claim — B.G.B.  1209. 

b.   Ab  to  Registered  Ships. 

a00*  A  right  of  pledge  affecting  a  registered  ship,  or  a  share 
Lberein,  is  created  by  real  agreement  between  the  pledgor  and  the 
rfedgee,  accompanied  or  followed  by  registration  in  the  register 
rf  ships— 322.  The  rules  as  to  the  assent  of  third  parties  and  as 
^briorities  are  the  same — mufMU  muiandU — as  in  the  c^se  of 
iwges  affecting  immovables. 

K  a  pledgor^s  rights  are  not  correctly  registered,  or  erroneously 
Cancelled^  he  has  similar  rights  as  to  the  rectification  of  the 
register,  and  as  to  the  entry  of  objections,  as  a  mortgagee  entitled 
to  a  charge  on  an  immovable — B.G.B.  1263,  1272. 

A  right  of  pledge  affecting  a  registered  ship,  granted  as  a  col- 
ateral  security  for  the  payment  of  bonds  to  bearer  or  other 
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negotiable  instrumetits,  may  be  created  in  a  similar  maDQer  as 
a  eliarge  on  an  immovable  gmnted  for  the  same  purpose— aee 
373  note  5,  and  a  trustee  for  the  holders  of  the  instraments 
secured  by  such  right  of  pledge  may  be  appointed  in  a  corre- 
sponding manner — B.G.B,  1270, 

c.   As  to  Bights. 

306.  Any  real  or  obligatory  right,  or  any  right  relating  to  an 
immaterial  object  (82)  capable  of  assignment  or  transfer^  is  alsa 
capable  of  bein^^  pledged  *— B.G.B-  1274  (2), 

The  formalitieis  required  for  pledging  a  right  are  the  siime 
as  would  be  required  on  the  transfer  or  assignment  of  such  right — 
B.G.B,  1274(1),  A  real  right  is  therefore  pledged  by  means  of 
a  real  agreement  accompanied  or  followed  by  registration.  If  the 
transfer  of  a  right  is  incomplete  without  the  delivery  of  a  movable 
thing  (e.  g.  of  a  certificate  of  charge),  the  same  modes  of  delivery 
must  be  used  as  in  the  case  of  tlie  pledging  of  a  movable  thing 
_394_B.G.B.  1274(1). 

A  personal  claim  capable  of  transfer  by  informal  assignmeat 
cannot  be  validly  pleilged  without  notice  to  the  debtor — B.G,B. 
1279,  1280. 

4.  Propkrty  Slbject  to  RtoHT  OF  Pledge 
807.  The  right  of  pledge  extends  to  all  products  severed  from 
the  pledged  object]  where  the  pledged  object  is  a  personal  claim  or 
land  charge, or  an  aanuity  charge  bearing  interest, the  right  extends 
to  the  interest— B. a B.  1212,  1289,  1291;  where  the  pledged 
object  is  a  bond  or  a  share  certificate  to  bearefj  or  passing*  by 
indorsement  with  dividend  or  interest  coupons  attached  thereto, 
the  right  of  pledge  extends  to  such  coupons,  in  so  far  as  they  are 
delivered  to  the  pledgee  j  the  pledgor  may,  in  the  absence  of  an 
agreement  to  the  contrary,  demand  the  delivery  of  each  coupon 
as  it  falls  due,  but  he  forfeits  this  right  as  soon  as  the  pledgtse's 
right  of  sale  (402)  comes  into  operation— B.G.B.  1293,  1296, 

1  A  iri|:lifc  of  uaufruel  or  &  restricted  personal  seryitude  not  bciing  ewpabte 
of  Mftignment  cunnot  he  the  object  of  a  right  of  pledge  ;  a  land  charge  or  an 
annuity  charge  ia  capable  of  being  pledged — B.G.B,  1291 ;  an  hypothecary 
charge  cannot  be  pledged  apart  from  the  cUim  which  it  is  intended  to 
A  share  in  a  partnership  or  a  claim  to  personal  servioas  cannot  be 
M  it  cannot  be  aaaigned. 
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A  Tight  of  pledge  affecting^  a  registered  ship  extends  to  all 
ones  of  which  the  ownership  is  vested  in  the  shipowner — 
B,Q.B.  1265, 

The  pledgee  of  an  undivided  share  in  a  movable  is  entitled 

to  exercise  the  pledgor^s  rights  as  to  participation  in  the  manage- 

iiient  and  as  to  the  nse  of  the  pledged  object^  but  the  right 

I  to  partition  cannot  be  exercised  without  the  pledgor^s  assent^ 

'imlees  the   pledgee's   riglit  of  sale— 402,  403 — has   come  into 

[  operation,  in  which  event  such  assent  is  no  longer  reqaired.    On 

ition  the  part  which  is  appropriated  to  the  pledged  share 

168  subject  to  the  right  of  pledge— E.G. B.  1258* 

share  in  a  registered  ship  can  be  pledged  as  a  separate 

^object— B.G,B.  1272. 

Where  a  right  of  pledge  refers  to  seveml  objects,  each  object 
is  deem«?d  to  be  charged  with  the  whole  debt — B.G.B.  1222, 
1266,  1273, 

5.  Antichretic  Right  oy  Pledqb  {Antickresis) 
8.  Antichretic  charges  are  institutions  of  Germanic  law  not 
Tmknown  in  the  older  English  law.  The  expression  '  mortgage  * 
used  in  England  was  originally  used  in  contradistinction  to  vif 
ga^e,  which  term  was  applied  for  a  charge  enabling  the  creditoi 
to  take  possession  of  the  property  pledged  to  him,  and  Uj  obtain 
payment  of  his  debt  with  interest  by  the  collection  of  the  rents 
and  profits,  A  charge  of  this  nature  [anikhTesii — Nufzuugs- 
^andreehf)  is  invalid  under  modern  German  law  if  it  is 
intended  to  affect  an  immovable^  but  a  movable  thing  or 
a  right  may  be  validly  pledged  under  an  agreement  entitling 
the  pledgee  to  appropriate  the  profits  of  the  pledged  object — 
B.G.B*  1213  (1);  where  a  naturally  fruit-bearing  movable 
thing  is  the  pledged  object,  such  an  agreement  is  presumed 
in  the  absence  of  evidence  to  the  contrary.  The  presumption 
18  not  applied  where  the  pledged  object  is  a  right — B,G,B. 
1213  (2),  1273  (2). 

Where  a  pledgee  is  entitled  to  appropriate  the  profits  of  the 
pledged  object,  he  is,  in  the  absence  of  any  express  agreement  to 
the  contrary,  subject  to  the  follomng  duties,  in  addition  to  the 
ordinary  duties  of  a  pledgee  (399) : 

(1)  he  must  exercise  proper  diligence  in  obtaining  the  profits  ; 
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(2)  he  must  apply  the  net  profits  towards  tlie  satisfaction  of 
the  interest  or  costs  (if  any)  secured  by  the  charge^  and  subject 
theretfj  apply  the  same  towards  the  satisf action  of  the  principal 
flaim— B.G.B,  1214. 

I  6.    Pledgee's  Duties  and  Rights  as  to  Plbdoxp 

OBJEtrr 

a.    As  to  Movabla  Things  and  InBtnimeiits  to  Bearer. 

099.  In  any  case  in  which  the  pledged  object  is  a  movable 
thing  (other  than  a  registered  ship)  or  an  instrument  to  bearer 
the  pledgee  has  the  following  duties  : 

(1)  in  &o  far  as  he  is  in  direct  possession  of  the  pledged  object 
he  has  to  use  the  same  degree  of  diligence  in  respect  of  its 
costfjdy  as  if  he  had  agreed  to  undertake  its  custody  (252) — 
B.G.B.  1215,  1293; 

(2)  if  by  any  dealings  with  the  pledged  object  he  infringes 
the  pledgor's  rights  to  any  material  extenti  and  continues  such 
infringement  notwithstanding  the  pledgor's  request  to  discontinue 
the  same,  the  pledgor  may  demand  the  lodgment  of  the  pledged 
object  with  a  public  authority  (164),  or  its  delivery  to  a  Receiver 
appointed  by  the  Court,  or  the  re-delivery  to  himself  against 
paymeut  of  the  debt  secured  thereby  ^—BXl^B.  1217,  1293; 

(3)  if  the  deterioration  of  the  pledged  object  or  an  essential 
diminution  of  its  value  is  to  be  apprehended  the  pledgor  may 
demand  the  re-delivery  of  the  pledged  ♦object  against  any 
authtirized  security  (87)  other  than  the  personal  guarantee  of 
a  surety— B.GJi  1218  (1),  1293  ; 

(4)  if  the  pledgee,  knowing  that  a  material  deterioration  of 
the  pledged  object  is  impending,  fails  to  give  immediate  notioe 
thereof  to  the  pledgor,  in  so  far  as  such  notice  is  practicable,  he 
is  liable  in  damages  ftjr  the  consequences  of  such  failure  to  give 
notice— BU.B,  1218(2),  1293; 

(5)  the  pledgee  is  not,  under  any  circumstances,  bound  to 
incur  any  expense  for  the  preservation  of  the  pledged  object ;  if 
he   incurs  any   such   expense   his  claim   to    reimbursement 

^  Where  the  debt  secured  by  tlie  pledge  dom  not  bear  interest  and  has  not 
matttred,  interest  at  the  legal  rate  miiy  la  the  event  mentioned  in  the  text 
tie  deducted  from  the  date  of  the  i»ayment  down  to  the  date  of  the  tnaturiljr 
lif  the  debt^B.G.B.  1217   2). 
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ined  by  the  rules  as  to  voluntary  services — ^301 ;  he  is  in 
event  entitled  to  the  Jt(^   tolleudi — 144  sub   (9) — B.G.B. 
1216,  1293 ; 

(6)  the  pledgee  is  bound  to  re-deliver  the  pledged  object  on 
the  extinction  of  his  right  of  pledge  (406)~B.G.B.  1223,  1293  ; 

(7)  the  pledgor's  claims  against  the  pledgee,  arising  under 
XtlleB  (1 )  and  (4)  in  respect  of  any  alteration  or  deterioration  of 
the  pledged  object^  are  barred  by  prescription  after  the  lapse 
of  SIX  months  from  the  date  of  re-delivery ;  they  are  also  barred 
by  prescription  in  any  case  in  which  the  right  to  re-delivery  is 
barred  by  prescription— B.G.B,  1226,  1293. 

The  rules  stated  above  cannot  of  course  be  applied  in  any  case 
in  which  a  registered  ship  is  the  pledged  object,  as  a  pledged  ship 
always  remains  in  the  pledgor's  possession.  On  the  extinction 
of  a  right  of  pledge  affecting  a  pledged  ship  the  ]>fedgor  may 
demand  the  delivery  of  all  documents  enabling  him  to  effect  the 
cancellation  of  the  charge  on  the  register ;  where  the  pledgor  and 
the  personal  debtor  are  different  {>ersons,  the  personal  debtor  has 
the  same  right  if  the  cancellation  of  the  right  of  pledge  is  to  his 
advantage^B.aB.  1267. 

b.  As  to  Rights. 

400*  The  rights  and  duties  of  the  pledgee  of  a  right  are 
(subject  to  certain  modifications  and  exceptions)  *  i^egulated  by 
the  same  rules  as  tlie  rights  and  duties  of  the  pledgee  of 
a  movable  thing,  and  also  by  the  following  further  rules : 

(1)  the  pledgee  of  an  obligatory  rights  or  of  a  land  charge,  or 
of  an  annuity  charge,  or  of  any  right  imposing  an  active  duty  on 
the  owner  for  the  time  being  of  an  immovalile  (e.  g,  a  perpetual 
charge  on  land),  is  in  the  same  i>osition  towards  the  debtor  -  a^^ 
a  transferee  of  the  pledged  right  would  be,  but  he  cannot  enforce 

'  Boles  (1)  (<S)  and  (7)  are  applicablo  iu$  iiegards  the  caetody  or  delivery  of 
OKvyable  thing  handed  to  the  pLMlgee  on  the  transfer  of  the  right  by 
of  pledge  (e.g.  a  certificate  nf  chaiige,  a  bill  of  exchange  ;  rule  (2)  is 
ftpplicJibttt  where  tlu^  pledged  object  in  uii  ob]igat4>r)'  right ;  a  pledgor 
ATailing^  himself  of  the  privilege  conferred  by  the  rule  would  require  the 
asaignnieut  of  the  right  to  a  judicially  appointed  Receiver  (st*f!  B.G.B.  1276); 
jxiJe  (3)  is  applicable  u\  the  cuse  of  any  diminution  of  value  ;  rule  (4)  ia  not 
applicable  ;  rule  (o)  is  apj^liciible. 

^  The  expresaion  'debtor'  a^  used  in  the  f^tatemeni  of  the  rules  appearing 
ia  the  text  means  the  person  against  whom  the  pledged  i*ight  in  enforceable. 
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the  pledged  right  before  his  right  against  the  p!edgc?e  has 
become  eBforceable  (404),  except  in  the  manner  and  subject  to 
the  conditions  mentioned  below  in  mle  (3)— B.G.B.  1277 ; 

(2)  a  pledged  ri^ht  cannot  be  extinguished  or  modified  so  as 
to  prejndice  the  pledgee's  right  without  the  pledgee's  assent — 
B.G.B.  1276; 

(3)  an  obligatory  right,  or  a  land  charge,  or  annuity  chai^gi^ 
assigned  or  transferred  to  a  pledgee  by  way  of  security,  may  be 
enforced  in  the  following  manner,  even  before  the  pledgor's 
claim  against  the  pledgee  has  become  enforceable : 

(a)  in  the  absence  of  any  stipulation  to  the  contrary,  the 
pledgor,  as  well  as  the  pledgee,  may  demand  performance  or 
payment  for  their  joint  benefit  or  lodgment  with  a  public 
authority  or  with  a  judicially  appointed  Receiver ;  if  the  maturity 
of  the  pledged  right  depends  upon  a  notice,  a  notice  claiming 
performance  may,  except  in  the  ca»e  of  an  antichretic  pledge, 
be  given  by  the  pledi^for  without  the  pledgee^s  concurrence; 
a  notice  from  the  debtor  announcing  performance  is  inoperative 
unless  given  to  the  pledgee  as  well  as  to  the  pledgor ; 

(b)  where  the  pledged  right  is  embodied  in  a  negotiable 
instrument  delivered  to  the  pledgee,  the  pledgee  alone  is  entitled 
to  claim  payment  or  delivery,  or  to  give  notice  claiming  repay- 
ment  or  delivery  in  any  case  in  which  .such  notice  is  required — 
B,G.B.  1279,  1281,  1283  (1)  (2),  1291,  1294; 

(c)  where  performance  or  payment  has  to  be  made  for  the 
joint  benefit  of  the  pledgor  and  the  pledgee,  each  of  them  is 
bound  to  concur  in  any  act  required  for  the  purpose  of  obtaining 
such  performance  or  agreement ;  where  the  pledgee  alone  is 
entitled  to  demand  performance  or  payment,  he  must  apply  due 
diligence  in  claiming  such  performance  or  payment,  and  on 
obtaining  the  same  must  give  immediate  notice  thereof  to  the 
pledgor,  in  so  f ai-  as  this  is  practicable ;  where  the  maturity  of 
the  claim  depends  upon  notice,  the  party,  who  under  the  general 
rule,  or  under  any  special  agreement,  has  to  give  notice  or  to 
concur  therein,  may  be  required  by  the  other  party  to  give  or 
coacor  in  the  notice  if  the  security  of  the  claim  would  be 
endangered  by  delay  in  the  notice—B.O.B,  1285,  1286,  1291 ; 
where  in  the  ease  of  a  money  claim  payment  for  the  joint 
of  the  pledgor  and  the  pledgee  has  been  obtained,  each  of 
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bound  to  concur  with  the  other  in  procuring  the  investment  of 
amount  standing  to  the  credit  of  such  joint  account  in  trustee 
ties  to  be  selected  by  the  pledgor— B.G.B.  1288  (1) ; 
(d)  the  ownerehip  of  any  object  delivered  under  rule  (a)  for 
joint  benefit  of  the  pledgor  and  pledgee  passes  to  the  pledgor^ 
:t  to  the  pledgee's  right  of  pledge;    where  the  pledged 
t  is  a  right  to  obtain  the  transfer  of  the  ownership  of  an 
movable,  the  pletlgee  acquires  a  cautionary  hyj>othecary  cliarge 
378)  on  such  immovable— B.G.B.  1287, 

7.   pLEDHoii's  Right  to  Redeem 

401*  The  pledgor  is  entitled  to  satisfy  the  pledgee^s  claim, 
id  to  demand  re-delivery  of  the  pledged  object  at  any  time 
iter  the  maturity  of  the  claim.  The  satisfaction  of  the  claim 
toay  be  effected  by  lodgment  with  a  public  authority  (164),  or 
by  set-off  (165)— B.aB.  1223,  1224.  If  the  pledgor,  who 
redeems  a  pledge,  is  not  the  personal  debtor,  the  claim  against 
Uie  latter  on  such  redemption  becomes  vested  in  the  pledgor^  in 
the  same  way  as  the  claim  against  the  principal  debtor  becomes 
ested  in  the  surety  on  repa}'ment  of  the  guaranteed  debt  (274 
fcib  b)— B.G.B.  1225. 

The  pledge  may  be  redeemed  by  any  thii*d  party  entitled  to 
sny  right  affecting  the  pledged  object  which  would  be  forfeited 
^on  its  sale  by  the  pledgee  (e,  g.  by  a  subsequent  pledgee)^  This 
right  of  redemption  may  be  exercised  as  soon  as  the  pledgee^s 
jfibum  has  matured.    The  redeeming  party  on  i*edemption  acquires 

t claim  against  the  personal  debtor  ^ — B*G.B.  1249, 
8.  Pledgee's  Remedies 
a.   In  Case  of  Security  being  endangered* 
»02.  If  at  any  time  the  pledgee*s  security  is  endangered  by 
'ihe  impending  deterioration   of   the    pledged  object,  or   by   a 
justifiable  apprehension  of  a  serious  diminution  in  its  value,  the 
{pledgee  of  a  movable  thing  (other  than  a  registered  ship),  or  of 
ftn  instrtmaent  to  bearer,  has  the  followin^,^  right*^ : 

(1)  where  any  deterioration  is  impending   he  may  sell   the 

*  See  the  anaJogous  rule  as  to  the  redemption  of  ehargea  on  immoyablee^ 
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pledged  object  in  the  manner  stated  below  m  rule  (3i,  after 
having  first  given  notice  to  the  pledgor  of  his  inteDtion  to  do 
80;  the  notiee  is.  unnecessary  if  its  service  is  impracticable^  or 
if  there  would  be  any  danger  in  delay  ; 

(2)  where  a  iserious  diminution  in  the  value  of  the  pIedg<Ml 
object  is  apprehended,  he  may  sell  the  pledged  object,  in  the 
manner  stated  below  in  rule  (3),  if  the  pledgor  fails  to  give 
sufficient  further  security  within  a  reasonable  periixl,  ^peeitied 
in  a  notice  re<tuiring  him  to  do  so  ;  the  notice  is  unnecessary  if 
its  service  is  imprac^tieable ; 

(3)  the  sale  must  be  effected  by  jmblic  auction,  unless  the 
pledged  object  is  quoted  on  the  Stock  Exchange,  or  has  a  market 
value ;  in  either  of  the  last-mentioned  events  a  private  sale  by 
a  publicly  authorized  broker  or  auctioneer  at  the  current  price  is 
allowed  ;  the  fact  that  the  sale  has  taken  2>lace  must,  if  practicable, 
be  notified  to  the  pledgor  without  delay ; 

(4)  the  proceeds  of  the  sale  take  the  place  of  the  pled^ 
object;  the  pledgor  may  demand  their  Idgnient  with  a  public 
authority  (164)— B.G.B.  1219-1221,  1293. 

No  similar  rules  apply  where  the  pledged  objecrt  is  a  registered 
ship  or  a  rights  or  a  negotiable  instrument  passing  by  indorse- 
ment—B.G.B.  1266,  1273* 


I 


b.    In  Case  of  Pledgor's  defoult  as  to  discharge  of 
obligation. 

aa.    W/fere  pledged  object  U  a  mavable  iiing  or  H^otiabir 
imirummt 

408*  A  pledgee,  who  does  not  obtain  satisfaction  of  a  matured 
liquidated  claim  secured  by  the  pledge  of  a  movable  thing  (not 
being  a  registered  ship),*  may  enforce  his  right  against  the 
pledged  object  by  selling  the  same  without  taking  judicial 
proceedings  in  the  manner  appearing  from  the  ndee  stated 
below. 

Where  the  claim  secured  by  the  pledge  is  not  originally 
a  claim  for  the  payment  of  money,  the  right  of  sale  does  not 

*  Where  the  pledged  object  U  a  reglstirod  ship,  the  right  of  sale  is  ftiDiilar 
to  tho  right  of  >^\*i  to  which  the  toortgiigec*  of  on  iiumovuhle  is  entiUed ;  soe 
88»— B.G,B.  1268. 
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before  the  claim  has  been  converted  into  a  money  claim  '^ — 
LG,B.  1228. 

The  pledgee  of  an  instrument  to  bearer,  or  of  an  iodursable 
instrument  quoted  on  any  Stock  Exchange  or  having  a  market 
^rmlue^  has  the  same  power  of  sale  as  the  pledgee  of  a  movable 
Uiing.  The  powers  of  the  pledgees  of  other  negotiable  instru- 
ments are  governed  by  the  rules  applicable  as  to  pledged  rights— 
B.G.B.  1293,  1295. 

The  exercise  of  the  right  of  sale  is  governed  by  the  following 
rules  -* : 

(1)  where  there  are  several  pledgees  the  right  can  be  exercised 
by  any  one  of  them^  but  a  prior  pledgee  is  not  bound  to  deliver 
the  pledged  object  to  a  subsequent  pledgee  for  the  purpose 
of  enabhng  him  to  exercise  the  right  of  sale  ;  if  the  prior  pledgee 
Hb  not  in  possession  of  the  pledged  object  (e.  g.  if  it  is  held 
by  a  thii-d  party  for  account  of  both  pledgeee)  he  is  not  entitled 
to  oppose  a  sale  for  account  of  a  subsequent  pledgee,  unless 
16  wishes  himself  to  exercise  the  right  of  sale — -B.G^B*  1232  ; 

(2)  where  the  pledged  objec^t  is  in  the  joint  possession,  or 
under  the  joint  control  of  the  pledgor  and  the  pledgee,  the 
pledgee  may,  as  soon  as  the  right  of  sale  is  exercisable,  require 
the  pledged  object  to  be  taken  entirely  out  of  the  pledgor's  con- 
trol ;  the  pledgor  may  in  such  a  case  require  the  pledged  object 
to  be  delivered  to  a  third  party,  who  must  undertake  to  keep  it 
ready  for  delivery  to  the  purchaser — ^B*G.B.  1231 ; 

(3)  where  several  objects  are  pledged  as  security  for  one  claim 
the  pledgee  is  entitled,  in  the  absence  of  an  agreement  to  the 
contrary,  to  sell  such  of  them  as  he  may  select,  but  he  is  not 
entitled  to  sell  more  objects  than  are  required  for  the  satisfaction 
of  his  claim— B,G*B,  1230; 

(4)  the  pledgee  must  inform  the  owner  of  the  pledged  object 
of  his  intention  to  sell  the  same,  and  of  the  amount  of  the  claim 

*  In  some  cas^s  such  conirersioji  may  take  place  witJiout  a  judicial  order, 
C»g,  'whero  a  conventional  ponaliy  ;171)  has  to  be  paid  on  iton-jK^rformance 
af  the  debtor's  obligations,  hut,  as  a  general  rule^  a  claim  for  the  perform- 
ance of  an  act  other  thau  the  payment  of  money,  can  only  be  turned  into 
a  money  claim  by  a  judicial  order  converting  the  claim  for  perTormanoe  into 
m  claim  for  pecuniary  damages^ 

Where  the  pledgee  ia  a  judgment  creditor  he  may  exercise  the  right  of 
•ale  in  the  same  manner  as  if  he  had  aeized  the  pledged  object  a^  such 
judgment  creditor— B.G-B.  1233  ;3). 
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intended  to  he  satisfied  by  such  sale ;  the  tiotificatioB  is  not 
required  in  any  ease  in  wliioh  it  is  impracticable — B,G.B.  1233| 
1234  (1) ; 

(5)  a  month  must  elapse  between  the  date  of  the  notification 
and  the  date  of  the  Bale  ;  if  the  notification  is  im practicable 
a  month  mnst  elapse  between  the  date  at  which  the  right  of  sale 
arises  and  the  date  of  the  sale ;  where  the  right  of  pledge  was 
constituted  by  a  mercantile  transaction  (36),  or  arose  under  the 
statutory  mles  relating  to  commission  merchants  (239),  for- 
warding agents  (240),  warehousemen  (252),  or  carriers  (241), 
the  period  of  a  week  is  substituted  for  the  period  of  a  month  * — 
B.G.B,  1234  (2) ;    H.G.B,  368; 

(6)  the  time  and  the  place  of  sale  must  be  publicly  announced^ 
and  also  separately  notified  to  the  owner  of  the  pledged  object 
and  to  any  third  party  interested  therein ,  in  so  far  as  such 
notification  is  practicable — ^B,G*B.  1237; 

(7)  complicated  i-egnlations  as  to  the  place  of  the  sale,  the 
conditions  of  payment^  and  as  to  bids  by  interested  parties  must 
be  observed— B.G.B.  1236,  1238,  1239 ; 

(8)  the  sale  must  be  effected  by  pnblie  auction,  unless  the 
jdedged  object  is  quoted  on  the  Stock  Exchange  or  has  a  market 
value^  in  which  event  a  private  sale  at  the  current  price,  through 
the  agency  of  a  publicly  authorized  broker  or  auctioneer,  is  per- 
mitted ;  if  the  pledged  object  is  an  article  made  of  gold  or  silver 
a  reserve  price  must  be  fixed  equal  to  its  melting  value ;  if  such 
reserve  price  cannot  be  obtained  at  a  public  sale,  the  pledg^ 
object  may  be  sold  privately  at  a  price  equal  at  least  to  such 
r^erve  price— B.G.B.  1235,  124(); 

(9)  in  any  case  in  which  a  sale  by  the  pledgee  is  lawfully 
effected  in  accordance  with  rule  (10),  the  purchaser  acquires  the 
same  rights  as  if  he  had  purchased  tlie  pledged  object  from 
the  true  owner ;  this  rule  is  also  applied  in  a  cai?e  in  which  the 
pledgee  himself  purchases  the  pledged  object;  all  rights  of 
pledge  relating  to  the  pledged  object  are  extinguished  by  the 

*  This  rule  is  generaUy  Applied  in  bo  far  odIj  as  the  trazLsaction  bj  which 
tlie  pledg©  wai*  constituted,  or  by  virtue  of  which  the  statutory  right  mrom 
wjwj  a  mercantile  transaction,  as  well  on  th*?  pledgor^a  as  on  the  pledgiee't 
side,  but  as  regarda  a  carrier's  or  forwarding  agenr«  statutory  right,  it  \s 
applied  even  where  such  a  transaction  ia  a  inercantile  tranaaction  on  hia 
aide  only— H,G.B.  368  (2), 
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though  known  to  the  purchaser  j  a  right  of  usufruct  is 
iinguished  unless  it  ranks  in  priority  to  all  rights  of  pledge  ^ — 
.G.B.  1242,  1244  ; 

(10)  E  sale  by  the  pledgee  is  deemed  lawfully  effected  if  the 
:ht  of  sale  has  ariseu,  and  if  rules  (3)  (6)  and  (8)  have  been 

ed,  even  if  the  other  rules,  or  some  of  them^  have  been  dis- 
ed ;  if  the  pledgee  has  disregarded  any  of  the  other  rules 
^^Bi  liable  in  damages  if  such  disregard  was  due  to  any  default 
L  his  part-^B.G,B.  1243  ; 

(11)  for  all  the  purposes  connected  with  the  sale,  the  pledgee 
entitled  to  asjsume  that  the  pledgor  is  the  true  owner,  unless 

he  contrary  is  known  to  him — B.G.B.  1248  ; 

(12)  an  agreement  made  at  any  time  before  the  right  of  sale 
£  arisen,  under  which  the  pledgee  is  authorized  to  disregard 

^es  (6)  and  (8),  is  invalid,  but  in  all  other  respects  the  rules 
ts  to  the  exercise  of  the  power  of  sale  may  be  modified  by  agree- 
ment between  the  pledgor  and  the  pledgee,  assented  to  by 
ill  other  interested  ])arties~ B.G.B.  1245; 

(13)  where  the  right  of  sale  has  arisen,  either  party  may 
feijuire  the  other  to  consent  to  a  mode  of  sale  differing  from  the 
authorized  mode  of  sale,  if  such  modified  mode  of  sale  on  an 
Iquitable  appreciation  of  the  circumstances  appears  to  the  advan- 
lage  of  the  interested  parties ;  where  such  consent  is  refased,  the 
modified  mode  of  sale  may  be  ordered  by  the  Court — B.G.B. 
1346; 

(14)  in  so  far  as  the  proceeds  of  sale  satisfy  the  pledgee's 
ielaim,  such  claim  is  deemed  to  be  discharged  by  the  sale;  in 
so  far  as  this  is  not  the  ease  the  proceeds  of  sale  take  the  place  of 
khe  pledged  object  which  they  represent — B.G.B.  1247. 

w  bb.    Where  ike  pled^ged  object  is  a  righL 

404.  In  the  absence  of  any  special  agreement  to  the  contrary 
the  pledgee  of  a  right  has  no  jiower  of  sale  or  alienation ;  an 
agreement  conferring  such  power  is  subject  to  the  same  re- 
«trictions  as  an  agreement  modifying  the  power  of  sale  concern- 
ing a  movable— 403  rule  (12)— B.G,B.  1277,  1282  (2) ;  in  the 

*  A  purchiiaer  buying  from  a  pledgee  who  has  not  disregarded  any  of  the 
Beniial  rulers  is^   therefore,  in  it  much  better  position  than  an  ordinary 
porchaser. 
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absence  of  a  conti-aetual  power  of  sale,  the  jvower  to  enforce 
tlie  pledged  right  takes  the  plaee  of  the  jx^wer  of  sale  to  which 
the  pledgee  of  a  movable  thing  is  entitled. 

The  pledgee  of  a  right  other  than  an  obligatory  right,  land 
charge,  or  annuity  charge  ciinnot,  in  the  absence  of  an  a^ree* 
ment  to  the  eootraryj  enforce  the  pledged  right  before  having 
obtained  judgment  against  the  jiledgor. 

The  pledgee  of  an  obligatory  right  or  of  a  land  charge,  or 
of  an  annuity  charge,  may  enfon.^e  sfueh  right  or  charge  without 
first  obtaining  a  judgment  against  the  pledgor  in  the  same 
events  in  which  the  pledgee  of  a  movable  thing  may  exercise  his 
power  of  sale^— B.G.B.  1279,  1282  (1),  1284,  129L 

Where  the  enforcement  of  the  right  of  pledge  results  in  the 
payment  of  money,  the  amount  received  is  appropriated  towards 
the  satisfaction  of  the  pledgee's  claim  ;  where  it  results  in  the 
delivery  of  any  objec*t  other  than  money,  the  ownership  of  such 
object  becomes  vested  in  the  pledgor,  but  subject  to  a  right 
of  pledge  for  the  pledgee^s  benefit ;  where  the  claim  enforced  by 
the  pledgee  is  a  claim  for  the  transfer  of  the  ownership  of  an 
immovable,  the  ownership  of  such  immovable  is  transferred 
to  the  pledgor,  subject  to  a  cautionary  hypothecary  charge  for 
the  pledgee's  benefit— B.G.B,  1287,  1288(2). 


9»   TriANsFKU  uF  Rkmit  of  Plbdcje 

406*  On  the  transfer  of  any  claim  secured  by  a  pledge, 
whether  by  assignment  or  under  any  rule  of  law  (e.g,  on  death 
or  bankruptcy,  or  seizure  by  a  judgment  creditor),  the  right 
of  pledge  becomes  vested  in  the  transferee.  The  riglit  of  pledge 
cannot  be  transferred  apart  from  the  claim ;  if  the  claim  is 
transferred  with  the  express  stipulation  that  the  right  of  pledge 
is  not  to  pass  to  the  transfereCj  the  right  of  pledge  is  thereby 
extinguished— B.G.B-  1250. 

*  In  ijo  frtr  as  tlie  i»l&dgi^d  riglit  i-h  a  claim  for  tlu'  payment  of  fuuDejr 
the  pledgee  is  not  otititled  to  demand  an  amount  exceeding  the  liuiount 
of  his  cl&un  iigiiiDst  the  plmigor  ;  In  order  to  iivotd  the  necessity  of  proving 
the  extent  of  his  clainii  he  may  demand  from  the*  pledgor  an  absolute  assign- 
ment of  the  claim  to  the  required  extent— B*G,B.  1282  (1%  VJ^H.  Where 
an  ohJigatory  right,  or  land  charge,  or  annuity  charge  la  subject  to  several 
rights  of  pl*»dge,  the  right  or  cliarge  ta  only  enforceable  by  a  pk^gee  whose 
right  of  pledge  ranlu  in  priority  to  the  other  rights  of  pledge — B.O.B. 
1290,  J291. 
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Tbe  tniiisferee  ma)-  t4aim  thr  tlelivery  or  assignment  of  the 
pledged  object— B.G.B.  1251  (1),  1273.  ' 


I 
I 


The 


duties 


I 


0  the  pledged  object  (399,  400)  pass 
Uy  the  traesferei* ;  if  the  transfer  is  4*fl'ected  by  assignment  the 
transferor  eontinues  liable  for  their  perl'oiinance  as  a  surety 
for  the  transferee  and  without  the  henejicwm  eaxHsnionU  (273) — 
B.G.B.  1251  (2)* 

10.   Extinction  of  llifiHi  op  Pledge 

406*  A  right  of  pledge  is  extinguished  : 

(1)  by  tlie  destruction  of  the  pledged  object,  or  by  the  fact 
that  a  thinl  j»arty,  without  notice  of  tbe  pledge^  acquires  a  good 
title  thereto ; 

(2)  by  the  discliarge  of  the  riaini  secured  by  the  pledge — 
B.G.B.  1252  '  J 

(3)  by  ro-delivery  -  U}  the  pkJgor^B,(LB,  1253  (1) ; 

(4)  by  a  releasing  dei'laration  comniunieated  by  the  pletlgee  t(> 
the  pledgor,  or  to  the  owner  of  tlie  pkJgetl  object,  assented  to  by 
any  third  j>arty  interested  in  the  right  of  pledge  -B,G,B,  1255. 

^  Tbe  extiiictiou  or  tbe  right  of  plc^dg^  b  not  caused  by  the  fiict  that  th^ 
f'laim  intciided  to  be  i»ecured  therel^y  ii»  ItitiTod  by  prescription,  or  that  tht^ 
pledgor  is  entith^d  to  any  defeticij  or  right  of  Btt-olT  against  the  pledgee  ;  if 
the  plt>dgor  i»  ontitled  to  any  defenot*  peminiu^iitly  barring  the  claims  he 
may  demand  the  re-delivery  of  the  pledged  object,  or,  in  the  ca«©  of  the 
pledged  objet^t  l>eiiig  a  reginterod  ship  or  i«  right,  the  reUxaae  of  the  right  of 
pledge— B.G.B,  12o4,  1266,  1273.  The  diacbarge  of  the  elaim  by  merger 
oAuses  the  right  of  pledge  to  be  extinguiahed,  except  where  &  third  party  ia 
int^r^ted  in  the  right,  or  where  it  ih  to  the  owuer'n  advantage  to  keep  the 
right  of  pledge  afive^ — B.U.B.  1250. 

*  Where  tlie  pledged  object  (not  being  a  registered  ship)  is  in  the  pJedgor^a 
or  owner'b  possession  re-delivery  by  the  pledgee  is  presumed  ;  the  Mime 
preexunption  is  applied  where  a  third  party,  wfter  the  creation  of  the  right  of 
pledge,  hjui  obtained  poa^^^ssiou  from  the  pledgor  or  from  the  owner  of  the 
pledged  objeot^B.aB.  ISod  (2). 
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CHAPTER  I:    HUSBAND  AND  WIFE 


1.   Agreemext  to  Marry 

407.  Mutual  promises  of  marriage  constitate  an  agreement 
between  the  parties  described  by  the  expression  VeriobftUn 
(betrothal),  which,  jib  regards  the  conditions  of  its  validity  and 
some  of  its  conscfjuences,  is  subject  to  the  ordinary  rales  as  to 
iibli^dtory  agreements.  The  remedies  on  breach  of  the  agree- 
ment are,  however,  modi  lied  in  the  following  manner : 

(1)  an  a^i*eement  to  marry  cannot  be  specifically  enforced; 
a  claim  for  pecuniary  compensation  arises^  as  a  general  rule, 
on  breach  of  the  agreement  by  one  of  the  jmrties  ; 

(2)  the  pecuniary  compensation  is — except  under  the  eircnra- 
stanecs  mentioned  below  sub  (4) — limited  to  an  amount  in. 
demnifying  the  aggrieved  party  for  any  disbursements  made  or 
undertaken  in  contemplation  of  the  marriage,  or  for  any  lose  in- 
curred through  any  steps  taken  by  sueh  party  in  contemplation 
of  the  promised  marriage  affecting  his  property  or  occupation ; 
the  compensation  is  payable  in  so  far  only  as  the  disbursements 
or  steps  in  question  were  reasonable  under  the  circumstances ; 
a  promise  to  pay  a  penalty  in  the  event  of  a  breach  of  the  agree- 
ment is  void ; 

(3)  the  claim  for  compensation  does  not  arise  if  the  breach  of 
promise  is  due  to  a  cogent  ground  (e.  g.  the  discovery  of  a  legal 
im}>ediment  to  the  marriagCj  or  of  a  circumstance  which  after 
the  marriage  would  justify  a  decree  of  nullity  or  a  divorce)  ;  if 
the  ground  Justifying  the  breach  of  promise  is  a  culpable  act  of 
the  other  party  the  party  refusing  to  perform  the  promise  is 
entitled  to  compensation  from  the  party  guilty  of  such  euljmble 
act ;  the  rule  as  to  the  measure  of  damages  is  the  same  as  in 
the  events  mentioned  sub  (2) ; 

(4)  if  an  intending  wife  of  previously  unblemished  moral 
character  has  been  seduee<l  by  the  intending  husband,  she  may,  in 
the  event  of  her  being  entitled  to  connpensation  for  her  pecuniary 
loss  on  either  of  the  grounds  stated  sub  (2)  or  (3)|  claim  damages 
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in  respect  of  the  seduction,  in  addition  to  the  compensation  for 
pecuniary  loss ;  the  claim  for  damages  cannot  be  assig^ned  to 
another  and  is  not  transmissible  on  death,  except  in  so  far  as  it 
has  been  admitted  by  express  agreement  or  asserted  by  the 
institution  of  legal  proceedings  ; 

(5)  in  any  case  in  which  the  promised  marriage  from  any 
cause  whatsoever  does  not  take  place,  either  party — whether 
entitled  to  compensation  or  damages  under  any  of  the  rules 
stated  above  or  otherwise^^ — may  claim  from  the  other  party 
a  return  of  all  gifts  and  of  all  tokens  symbolic  of  the  engage- 
ment in  accordance  with  the  rules  as  to  unjustified  benefits  (298), 
unless  the  contrary  has  been  agreed  upon  ;  such  an  agreement  to 
the  contrary  is  presximed  in  any  case  in  which  the  death  of  one 
of  the  parties  prevents  the  marriage  ; 

(6)  all  claims  for  compensation,  damages,  or  return  of  gifts 
or  tokens,  are  barred  after  the  lapse  of  two  yeare  from  the  date 
of  the  rescission  of  the  agreement  ^ — B.G.B.  1297-1302, 

2.   Rules  as  to  Celebration  of  Marriage 

408.  The  German  rules  as  to  the  eelebmtion  of  marriages  ai? 
applicable  to  all  marriages  celebrated  within  the  German  Empire, 
whether  the  spouses  be  of  German  nationality  or  otherwise  ^ — 
E.G.  13  (3). 

The  same  rules  apply  to  marriages  between  Germans  celebrated 
outside  of  the  German  Empire  by  German  consuls  or  other  officials 
authorized  to  celebrate  marriages  under  the  Imperial  Statute  of 
1870  (as  modified  by  E.G.  40), 

On  the  other  hand,  German  law  considers  the  marriage  of 

1  A  somewh&t  anotnaloas  rule  entitles  the  parents  of  the  aggrieved  party^ 
or  any  other  persons  acting  in  th<^ir  place,  to  compensation  for  any  diaburte- 
menta  made  or  undertaken  in  connexion  with  the  promised  marriage-^B.G.B. 
1298  (1)*  Tlie  ooat  of  the  wedding  dreas  and  of  the  wedding  cake  muat  b«i 
repaid  to  the  bride  or  to  her  parents,  but  the  bride's  wounded  feeling*— 
except  in  the  c&ae  of  seduction — are  not  heeded  by  German  law. 

'  There  are  certain  international  treaties  sanctioning  the  celebration  of 
marriagea  in  Germany  between  parties  of  whom  neither  is  a  German  aubjcot 
by  the  diplomatic  agent  or  oonsul  of  the  eonntry  of  which  one  of  the  parties 
i«  a  subject.  Xo  such  treaty  exists  between  Oermany  and  Great  Britain. 
The  marriage  between  two  subjects  of  any  Stale  which  is  a  party  to  the 
Hague  Conventioiif  celobrated  before  the  consul  or  diplomatic  repreaentafeliw 
of  such  State,  is  also  recognized,  subject  to  certain  restrictions  (see  Art,  6  of 
tha  Convention  as  to  form  of  marriage)* 
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German  celebrated  outside  the  German  Empire  as  duly  eele- 
watedy  if  it  is  celebrated  in  accordance  with  the  law  of  the  place 
f  celebration  =^— E.G.  11  (1). 

The  German  rules  ^  recognize  civil  niarriao'e  exeliisi%'ely.  The 
marriage  is  effected  by  the  declaration  of  the  parties  made 
lefore  the  competent  reg'isti'ation  official  {Siamiedeamter  ^),  and 
the  presence  of  each  other  expressing  their  intention  to  be 
married  to  each  other.  The  parties  must  make  these  declara- 
lions  in  personi  and  they  must  be  unconditional  and  not  subject 
to  any  stipulation  as  to  time.  The  registration  official  must  be 
willing  to  receive  the  tleclamtions.  Two  witnesses  of  full  age 
must  be  present.  The  official  must  ask  each  of  the  parties 
whether  he  or  she  will  marry  the  other,  and  on  their  answer  in 
the  affirmative  declare  them  duly  married  spouses,  and  make  the 
appropriate  entry  in  the  register — B.G,B»  1317,  1318. 

The  marriage  must  be  preceded  by  a  public  notice  {Aufgtbot)  to 
be  effected  in  the  prescribed  manner  and  subject  to  the  previous 
presentation  of  certain  prescribed  documents — B.G.B,  1316.^ 

In  the  majority  of  cases  a  religious  marriage  ceremony  follows 
the  civil  marriage^  but  the  celebration  of  a  religious  marriage 
ceremony  by  any  clergyman  or  minister  who  has  not  satisfied 
Ihimself  of  the  fact  that  the  civil  marriage  has  taken  place  is  a 

*  As  ^hown  below  a  marriago  (M?lobrated  in  Gormuny  must  be  solemnized 
before  a  competent  civil  official,  hut  a  marriage  celebrated  outside  Germany 
Ibefore  a  minister  of  roligion  or  evi^u  In  the  irregular  Pre-Tridentine  (Scotch) 
form  ia  not  invalid  on  the  ground  of  Informality  if  it  is  solemnized  in  a  form 
which  is  lawful  in  the  place  of  celebration. 

'  Aa  to  the  effect  of  a  diaregard  of  any  of  the  rules  see  410. 

*  Ho  must  be  a  duly  appointed  regtstratlon  official ;  but  a  person  publicly 
exercising  the  functtona  of  such  an  official,  without  having  been  appointed  a^} 
such,  is  deemed  competent  unle;^*  the  absence  of  authority  is  known  to  buth 
parties — B.G.B.  1319.  The  regtatration  official  must  also  have  local  juHm* 
diction,  but  the  absence  of  such  jurisdiction  is  not  deemed  one  of  the  fatal 
defects  by  which  the  marriage  is  invalidated — B.G.B.  1320^  1321,  and  aee 
B.G.B,  1324  a% 

special  requirements  aa  to  the  public  noticOf  and  a^*  to  certain  other 
tnnected  with  the  celebration  of  ranrriages  and  its  registration^  are 
led  in  the  Personal  Status  Act  of  1B75  sa.  '14'50.  A  member  of  the 
forces,  or  an  official  wlio  according  to  the  law  of  hia  State  c^^nnot  marry 
without  the  permission  of  the  competent  authority^  must  produce  stich 
permission*  A  foreigner  who,  according  to  the  law  of  the  German  State  in 
which  the  marriage  is  celebrated,  requires  any  licence  or  testimonial  on  the 
part  of  his  home  authorities  mu^t  produce  such  licence  or  teatimonial — 
B.O.B.  1815. 

icuusTva  I  1 
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enminal  offence^  cx(?ept  in  a  case  in  which  one  of  the  parties  is 
mortally  ill — Personal  Status  Act  of  1875  s,  67,  as  modified  by 
E.G.  46.  ill. 

The  rules  of  the  B.G.B.  as  to  marriacre  are  not  intended  to 
interfere  with  the  duties  im|x»sed  by  any  rc4igious  denomination  on 
its  members— B.G.B,  1588.  The  refusal  of  one  of  the  parties  to 
allow  a  religious  marria^  ceremony  to  be  performed  is  therefore 
a  ^cogent  ground*  entitling  the  other  party  to  refuse  the  per- 
formance of  the  agreement  to  marry — 407  nile  (3) ;  if  the  refusal 
to  take  part  in  a  religious  ceremony  is  not  communicated  to  the 
other  party  before  the  celebration  of  the  civil  marriage,  it  may 
entitle  such  other  party  to  obtain  a  decree  of  nullity  on  the 
ground  mentioned  sub  411  (2)  (d). 

The  simplicity  of  the  German  rules  as  to  the  celebration  of 
marriage  contrasts  very  favourably  with  the  complicated  rules 
of  English  law,  which  allow  four  distinct  forms  of  marriage  : 

(1)  marriage  according  to  the  rites  of  the  Church  of  England  ; 

(2)  marriage  according  to  the  usages  of  Jews  or  Quakers ;  (3) 
fnarriEge  before  a  duly  authorized  Roman  Catholic  Priest  or 
Konconformist  Minister  in  a  registered  building;  (4)  marriage 
at  a  Superintendent  Registrar's  Office  without  religious  cere- 
mony ;  there  being  also  considerable  variety  as  to  the  mode  of 
obtaining  the  preliminary  authorization  to  marriage. 

3.  Circumstances  affecting  the  Validity  of  Maeriages 
a.   General  Observations. 

400.  The  circumstances  which  afftH^t  the  validity  of  a  mar- 
riage according  to  German  law  may  be  divided  into  three 
classes:  (1)  fatal  defects  in  the  marriage  ceremony;  (2)  public 
severing  impediments  (viz.  impediments  which  give  rise  to  pro- 
oeedings  for  nullity  by  the  public  authorities  if  they  come  to 
their  notice);  (3)  private  severing  impediments  (\dz,  impedi- 
ments which  do  not  give  rise  to  nullity  proceedings  unless  one 
of  the  spouses  takes  proceedings). 

The  impediments  called  '  hindering  impediments  ^  do  not  in 
any  case  affect  tbe  validity  of  a  marriage  after  its  celebration, 
(1)  Absolute  nullify. 

A  fatal  defect  in  the  marriage  ceremony  brings  about  the 
nullity  of  the  marriage  in  the  sense  in  which  the  word  *  nullity  * 
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generally  used  in  German  (90)  and  in  English  law.  This 
lullity  may  be  described  as  '  absolute  '  nullity — B.G.B,  1324. 

(2)  BeJative  nullify, 

A  public  severing  impediment  brings  about  a  nullity  of  an 
entirely  dififerent  kind,  which  may  be  described  as  *  relative  '  nul- 
lity ;  an  absolutely  void  marriage  is  of  no  effect,  and  may  be 
disregarded  for  all  purposes ;  a  marriage  relatively  void  has  the 
fallowing  important  effects : 

(a)  the  nullity  eannot  In?  alleged  in  any  judicial  proceedings, 
before  it  has  been  established  by  a  judgment  of  the  competent 
Matrimonial  Court,  obtained  on  a  petition  for  nullity — B*G*B, 
1329  ;  C.P.O.  606  ; 

if)  any  child  of  a  relatively  void  marriage  which  otherwise 
fies  the  requirements  of  legitimacy  (425),  is  deemed  legiti- 
e,  unless  the  relative  nullity  of  the  marriage  was  known  to 
►th  spouses  at  the  time  of  such  marriage— B.G.B.  1699; 
^)  re-marriage  by  one  of  the  parties  before  the  pronouncement 
^he  nullity  decree  constitutes  the  crime  of  bigamy  (St.G-B, 
as  modified  by  E.G,  34  Y)  ; 
a  third  party  who  before  the  pronouncement  of  the  decree  of 
iTillity  without  being  aware  of  the  relative  nullity  of  the  marriage 
[enters  upon  any  transaction  to  which  one  of  the  spouses  is  a  party 
not  be  prejudiced  by  the  effect  of  the  decree— E.G. B,  1344  ; 

ustration  :  The  wife  pledges  her  husband's  credit  in  a  case 
hieh  a  lawful  wife  has  authority  to  do  so.     The  husband  is 

bound  notwithstanding  the  fact  that  at  a  subsequent  period  the 

marriage  is  declared  void ; 

{e)  if  one  of  the  spouses  at  the  time  of  the  marriage  is  aware 
of  the  relative  nullity,  while  the  other  is  not  aw^are  of  it  (e.  g.  if 
ft  husband  at  the  age  of  20  allows  the  wife  to  believe  that  he 
is  of  full  age),  the  innocent  party  ts^  on  the  pronouncement  of 
'the  nullity  of  the  marriage,  entitled  lo  the  same  pecuniar}^  rights 

an  innocent  spouse  on  the  pronouncement  of  a  divorce  decree 

422  sub  (3)— B.G.B.  1345.^ 

»  If  a  spouse,  entitled  to  the  nght  mentioned  in  the  toxt^  exercises  the 
De,   he   or  bhe  cannot  nrail  himself  or  herself  of  the  other  pecuniary 
ponsequcDces  of  the  nullity  of  the  marriage  and  vice  versa.     The  Kpou&e 
Inst  whom  the  right  ia  available  may  require  the  other  spouse  to  decide 
I  &  specified  reasonable  period,  whether  he  or  she  wiahes  to  be  treated 
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Id  all  other  respects  a  marria^  relatively  vuid  is  after  the  pro- 
aoimeement  of  the  Diillity  treated  as  if  it  had  been  void  ab  initw^ 

According  to  ordinary  English  terminology  the  nullity  which 
I  have  described  as  relative  nultity  would  be  described  as  *  void- 
ability *j  but  German  law  reser\'es  the  equivalent  of  that  ejcpression 
{Anfeckiharkeit)  for  cases  where  the  impediment  is  of  &  private 
nature,  and  remains  unnoticed  unless  one  of  the  spouses  takes 
proceedings.* 

The  characteristic  feature  of  relative  nullity  as  dtstinguished 
from  voidability  is  the  fact,  that  proceedings  for  nullity  can 
be  taken  by  the  public  prosecutor  as  vindicator  of  the  public 
inti^rest^  as  well  as  by  either  spouse  and  by  other  interested  parties 
— C.P.O.  682. 

(3)  nitlalilUy. 

A  private  severing  impediment  causes  a  marriage  to  be  void- 
able at  the  option  of  the  spouse  who  has  the  right  of  avoidance 
or  of  the  statutory  agent  of  such  spouse.  The  right  to  avoidance 
is  lost  by  the  death  of  the  party  entitled  thereto  or  by  the  lapse 
of  six  months  from  a  date  which  varies  according  to  the  nature 
of  the  impediment  Dimng  the  lifetime  of  the  s}>ouse  affected 
by  the  impediment  it  is  exercised  by  means  of  proceedings?  in  the 
Matrimonial  Court ;  after  the  death  of  such  spouse  a  declaration 
on  tile  part  of  the  avoiding  party  communicated  to  the  competent 
Probata  Court — 168  sub  {7)—m  sufficient  ^— B.G.B,  1338, 1339, 
1340,  1341,  1M2. 

If  the  avoidance  is  duly  effected,  the  consequences  are  the 
same  in  every  respect  as  the  consequence  of  a  decree  of  nulltty 
pronounced  in  the  case  of  a  relatively  void  marriage ;  the  mar- 
rage  is  treated  as  if  it  had  been  void  oA  imiiio—B.GM.  1343  ( 1). 

as  a  dJT<MiDed  peraoit  or  feo  ahtde  hj  Uie  ordinuy  ooofteqiMinaM  of  aalUtr — 
BLO.B,  1447, 

*  As  re^uds  W*^f*h  m^rnM^jm  th*  t«mi  ^  aullilj  *  is  sornvtuDes  msj  in 
■a  BOiMgiMiis  sssMt^  nm  iBipol«ii«e  Is  sUied  to  b«  s  ^r\>ttt)d  of  *  ntdUt j \ 
wkllil  waiA  ui  ijopedSmait  in  nttlity  vaXj  tMmmm  ToidsKMlity  (soe  CaToU  m 
FHim  L.  BL  1  Bx.  Slf). 

>  MkMt  llM  tjommmaantHamL  of  ibe  dodanHott  to  tii»  ooBpetaat  Probate 
Csmi  tlio  msinjicv  tosj  bo  trealod  as  tai^id,  in  ••  k  as  tlie  4aelanutt  was 
in  &et  antiOad  to  avoid  tika  maniage  ;  bnl  il  is  ^an  to  any  otbar  party  to 
aanlaal  Um  validity  of  tba  avoidsnea ;  in  a  caaa  In  wliieb  proctadinys  to  the 
MalHaionial  C>ottrt  ai«  nseoaasry  tb«  flBaniaga  fnnnnt  be  treatod  aa  vikldabla 
«r  void  tM<ftMr9  juif  nMnt-*BsG.6w  1313  J), 
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tie  knowledge  of  the  voidability  has  the  same  effect  as  the 
knowledge  of  the  relative  nullity.^ 

b.  Patal  Defects  in  Marriage  Ceremony. 

.O.  The  followiDg  irregularities  are  deemed  fatal  defects  in 
case  of  any  marriage  celebrated  in  Germany  : 
\)  disregard  of  the  rule  that  the  declarations  of  the  parties 
be  made  before  a  person  deemed  to  be  a  competent  official 
under  the  rule  stated  above — 408  note  4 ; 

(i)  disregard  of  the  rule  requiring  the  parties  to  make  their 
declarations  in  person  aod  in  the  presence  of  each  other ; 

(e)  disregard  of  the  rule  that  the  registration  official  must  be 
willing  to  receive  the  declarations  ^ — B.G.B>  1324  (1). 

If,  however,  the  marriage  is  registered,  notwithstanding  any  of 
Ihe  above-mentioned  irregiilaritiesj  the  fatal  defect  is  cured  by 
the  oontiDUous  cohabitation  of  the  parties  as  husband  and  wife 
daring  a  prescribed  period  of  time  ^ ;  the  period  ceases  to  run 
on  the  institution  of  nullity  proceedings — B.G.B,  1324  (2), 

c.   Impediments. 

(1)  Public  severing  imjiedimefits. 

411.  The  following  impediments  cause  the  'relative  nullity'  of 
a  marriage : 

*  A  piirty  avoiding;  the  marriage  on  the  ground  of  his  consent  haTingbe^n 
i^orted  by  unlawful  threats,  has  the  name  riglits  aa  tlie  imnoceiit  partjr  in 
m  case  of  nullity  known  to  the  other  party  at  the  time  of  the  marriage— see 
above  sub  (2)  (e) ;  if  on  the  other  hiind  the  marriage  is  avoided  on  the  ground 
of  mistake  the  rights  in  i^uesiion  inure  in  favour  of  the  person  about  whose 
identity  or  qualities  the  mistake  waa  made — B.G.B.  1346, 

'  The  fact  that  the  declarations  are  not  made  in  the  prescribed  locality  is 
not  a  fatal  defeat ;  if  therefore  a  registration  official  declares  him4,elf  willing 
to  receive  the  de«lanition  of  the  parties  in  any  place  of  entertainment  or  in 
the  open  air,  the  parties  if  making  the  required  declaration  are  validly 
married  ;  the  official  would  of  course  be  subject  to  severe  punishment  for 
his  disregard  of  the  rules.  Tlie  non-observance  of  any  of  the  rules  as  to  the 
celebration  of  the  marriage  other  than  those  mentioned  above  (e.g.  the  roles 
as  to  public  notice,  as  to  the  local  jurisdiction  of  the  official,  aa  to  the  place 
of  oelebration,  as  to  the  presence  of  witnesses^  as  to  the  question  to  be 
addressed  to  the  parties,  and  as  to  the  oificial*s  duty  to  declare  them  husband 
and  wife)  docs  not  constitute  a  fatal  defect. 

*  The  normal  period  is  ten  yearsj  but  if  one  of  the  parties  dies  before  the 
lapse  of  ten  years,  the  period  down  to  such  death  is  deemed  sufficient,  if  at 
least  three  years  have  elapsed  from  the  date  of  the  marriage — B.G.B.  1324  (2). 
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(a)  the  incapacitj  (93)  or  temporary  mental  aberration  ot 
one  of  the  parties  at  the  time  of  the  marriage^ — BXt,B.  1323, 
1325; 

(i)  the  suhsietence  at  the  time  of  the  marriage  of  a  previous 
valid  marriage  between  one  of  the  parties  and  another  person  * — 
B.G.B.  1309,  1323,  1326; 

(t:)  certain  specifietl  kinds  of  relationship  between  the  parties  ^ 
— B.G.B,  1310(1)  (3),  1323,  1327; 

(d)  the  previous  adultery  of  the  parties,  if  the  former  marmge 
of  one  of  them  was  dissolved  on  the  ground  of  such  adultery  * — 
B.G.B.  1312  (1),  1323,  1328. 

(2)  Private  severing  impedimefiU* 

The  following  impediments  cause  the  voidability  of  a  marriage : 
{a)  the  absence  of  the  authorisation  of  the  statutory  agent  of 


'  The  ra^rriag^  is  dei'tned  valid  ah  initio^  if  confirmed  afi^r  the  cesser  of  ih9 
iotiapacJty,  or  mental  al>erration^  iind  before  ihepronounceraent  of  the  d^crtxt 
of  nullity,  or  of  tho  disHolutiou  of  the  marriage — B,G.B.  1325  (3)  ;  if  tlui 
confirmmg  j>arty  is  of  rebtrtetvd  capacity  and  coufirms  without  the  authorijui- 
tlon  of  the  statutory  agent  the  marriage  ceasea  to  be  void  And  beeomes 
voidable"B.G.B.  1381, 

'  If  such  other  pc^rson  has  been  judicially  declared  to  be  dead  (45)  and  one 
of  the  parti^^  at  least  ia  ignorant  of  the  fact  that  the  person  declared  dead  ia 
actually  living^  the  re- marriage  is  not  rendtred  void  by  buch  fact  j  the  re- 
inarriag(3  in  such  a  case  has  the  effect  of  disaolving  the  former  marriage. 
Either  of  the  parties  to  the  mtcond  marriage,  not  having  at  the  time  of  sueh 
marriage  been  aware  of  the  fact  that  the  person  declart^d  dead  was  living, 
may  within  six  months  from  the  time  of  liNJConiing  awarB  of  such  fact  take 
prooeedinga  for  the  ovoidance  of  the  sec-ond  marriage.  If  snch  proceedings 
are  succeiiaful  the  othi^-r  party ,  if  equally  innocent,  is  entitled  to  alimony  lit 
the  same  way  aa  an  innocent  divorced  person— 423  sub  .8)— B.G.B.  131^, 
1350, 135 L— An  to  the  effect  of  an  action  claiming  the  annolinent  of  a  judicial 
declaratioti  of  death  see  B.U.B.  1841». 

*  Marriagea  between  the  following  elaasea  of  relatives  are  relatively  TOid : 
Beocendant  and  ascendant  ;  relatives  by  marriage  ;424)  in  the  aacending  or 
descending  line;  brother  and  sibter  of  the  whole  or  half  bloo<L  An  ille- 
jLjitimate  child  and  his  issue  are  diemt^  to  be  dt«cendant»  of  the  putative 
father  and  of  hia  anceaton*  for  the  purpose  of  this  rule— B.G.B.  1310  (1)  (8% 
Marriages  between  certain  othur  clasaea  of  relatives  are  also  forbidden,  btii 
in  their  case  the  impediment  is  merely  of  a  hindering  nature  (see  below 
noU  14). 

*  The  Government  of  the  State  of  which  the  divorced  party  is  a  aabjeet  may 
grant  dispensation  from  this  impediment.  If  the  dispensation  is  grantetl 
aftor  the  re-marriage  it  haa  a  rt»troa|;ectjve  effect — B.G.B,  1312  (3;^  1323, 
1S28  (2). 
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one  of  the  parties  where  such  party  is  o£  restricted  capacity  (94) 
at  the  time  of  the  marriage— B.G.B,  1304,  1330,  1331  ^  ; 

(^)  the  ig^Dorance  of  one  of  the  parties  as  to  the  nature  of  the 
ceremony  or  as  to  the  effect  of  the  declaration  made  before  the 
registration  official— B.G.B.  1330,  1332  ; 

(c)  the  mistake  of  one  of  the  parties  as  to  essential  personal 
qualities  of  the  other  party  «— B.G.B.  1330,  1333  ; 

(d)  the  fact  that  one  of  the  parties  was  induced  to  marry  the 
other  under  the  influence  of  misrepresentation  as  to  essential 
circum^stances  "^  (not  being  circumstances  of  a  pecuniary  nature) 
made  bj  or  with  the  knowledge  of  the  other  party,  or  of  un- 
lawful threats  on  the  part  of  the  other  party  or  any  other  person 
— B.G.B.  1330,  1334,  1335; 

(e)  the  fact  that  a  party  to  a  previous  marriage  who  was 
judicially  declared  to  be  dead  (45)  and  believed  to  be  dead  at  the 
time  of  the  marriage  is  subsequently  found  to  be  living  (see  above 
iiote2)— B.G.B.  1330,  1350. 

The  right  of  avoidance  may  be  exercised  as  follows  ;  (1)  in  the 

cases  mentioned  sub  (a)  and  (/j)  by  the  party  under  disability  ; 

(2)  in  the  cases  mentioned  sub  (c)  and  (d)  by  the  party  induced  by 

r     mistake,  misrepresentation^  or  unlawfid  threats  ;    (3)  iu  the  case 

mentioned  sub  (e)  by  cither  party**— B.G,B.  1331-1335,  135Q. 
I         The  right  to  avoid  a  marriage  on  the  ground  of  the  absence  of 
■    the  authorization  of  tbe  statutory  agent  can,  while  the  disability 
^■ontinues,  be  exercised  exclusively  by  the  statutory  agent.     Thus 
^»  father,  whose  infant  son  has  married  without  his  authorization, 

*  Confirmation  of  tht>  marriiige  Tby  the  i^taitutory  agont  while  the  restriction 
ooiitlxiues,  or  by  tho  pikrly  concerned  after  its  removalt  bars  tb©  riglit  of 
Airoidancti.  The  coniirmatloii  by  the  btututory  ngent  may  in  certain  events 
bo  replaiu^d  by  judicial  confirmation— B*G.B.  1337. 

*  Only  such  pei-sonal  qualities  are  contiiderod  esHential  as  would  on 
K  proper  consideration  of  the  matter  have  induced  the  party  concerned  to 
R«fuB«  the  marriage,  (Impotence  is  not  in  itself  an  impediment,  but  the 
ignorance  of  the  other  party  an  to  its  existence  would  bo  deemed  a  mistake 
a«  to  an  esscmtial  personal  quality.) 

'  The  de^nition  of  w^hat  is  essential  ia  the  same  as  that  giyen  above  in 
respect  of  ousential  qualities ;  misrepresentation  as  to  outside  cLrcumstancea 
(e.g.  as  to  the  consent  of  the  parents  of  one  of  the  spouses  or  as  to  the  inten- 
tion to  have  a  religious  marriage)  may  be  essential. 

*  Confirmation  of  the  marriage  after  knowledge  of  the  true  facte,  as  well  as 
the  death  of  one  of  the  parties,  bars  the  right  in  the  last-mentioned  case — 
B.G.B.  1350  (2). 
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can  alone  exercise  the  right  of  avoidance  while  the  son  remains 
under  age  ^— E.G.  B,  1336  (2). 

(3)  Hinderinrj  impediments. 

The  following  impediments  ought,  if  discovered,  to  prevent 
the  celebration  of  a  marriage,  but  do  not  affect  the  validity  of 
a  marriage  which  has  been  solemnized  notwithstanding  their 
existence:  (a)  insufBcient  age'";  (b)  the  absence  of  the  required 
parental  authorization  in  the  e^se  of  persons  below  the  age  of  21  ^* ; 
(c)  the  insufficiency  of  the  time  of  widowhood  in  the  ea^e  of  a  woman 
previously  married  '^ ;  (4)  the  non-observance  of  the  rules  for  the 
protection  of  the  property  of  the  children  of  a  previous  marriage**; 

•  If  a  person  under  total  inoapaeity  is  on  any  ground  entitled  to  avoid 
his  marriagt^r  ^^^^  stiitutory  agent  may  act  on  his  behalf.  If  a  person  of 
rf'«trictf»d  capneity  is  on  any  ground  other  than  the  absence  of  the  required 
flulhorizjition  intitled  to  ovoid  his  marriage  he  may  exercise  sach  right 
without  the  concurrence  of  the  statutory  agent — ^B.G.B.  JS36. 

^*  A  man  may  not  marry  during  infancy,  a  woman  may  not  marry  befors 
attaining  the  age  of  16  ;  thia  rule  is  independent  of  the  rule  as  to  the 
nocessity  of  the  authorization  of  the  statutory  agent;  even  with  such 
authorization  the  marriage  ought  not  to  be  solemnized  if  either  party  is 
undor  the  re<5uired  age.  In  the  ease  of  a  woman  dispensation  (torn  thi^ 
rule  as  to  age  may  be  grantc  d  liy  the  Government  of  the  State  of  which  she 
is  a  subject— B.G.B.  1303,  1322  (I). 

"  ITie  father  or  adoptor  of  a  child  who  has  not  attained  tho  age  of  21  must 
give  his  autliorization  to  the  marriage  :  in  certain  specified  events  the 
mother  is  substituted  for  the  father.  As  a  genentl  rule  the  person  required 
to  give  th*i  authorization  is  also  the  statutory  agent  and  the  two  require- 
ments coincide  tn  such  a  cai»e ;  but  where  the  parental  power  of  the  parent 
in  question  is  su«i>endod  or  has  he«;'n  forfeited  (443),  his  authorization  ia 
required  as  well  as  that  of  the  statutory  agent*  A  man  who  haa  hvtn 
declared  to  be  of  full  age  before  having  attained  the  age  of  21  years  (see  27) 
mny  marry  without  the  authorization  of  any  statutory  agent,  but  as  long  as  be 
has  not  attained  the  ago  of  21  years  the  marriage  ought  not  to  be  solemnized 
without  the  parental  authorization.  The  absence  of  the  authorization  of  the 
statutory  agent  in  any  case  in  which  it  ia  required  makes  the  marriage  void- 
able, as  mentioned  above,  but  the  absence  of  the  parental  authorization 
as  such  is  merely  m  the  nature  of  a  hindering  impediment.  It  may  be 
replaced  by  an  order  of  the  Gnardianahip  Court— B.G.B.  1805-1308. 

**  A  woman  is  not  allowed  to  re-many  before  the  expiration  of  ten  months 
after  the  dissolution  of  her  previous  marriage  or  after  the  date  of  the  order 
det^laring  the  nuility  of  such  previous  marriage— -B.G.B.  1313(1),  Dispenaa* 
tion  may  be  granted  by  the  Government  authorities  of  the  State  of  which  the 
woman  is  a  subject— B.G.B.  1313  (2j.  1322. 

'"  A  widower  or  widow  who  re-marries  most  in  certain  events  make  certain 
pn^Bcribed  arrangements  for  the  benefit  of  the  issue  of  the  previous  marriage^ 
aee  446  sub  (S) — and  must  in  every  case  produee  a  certificate  from  tlie 
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(f)  the  abpcnee  of  the  licence  or  certificate  required  under  the 
laiv  of  the  partieular  State  to  the  marriajj:e  of  a  member  of  the 
armed  forces,  or  of  a  public  official,  or  of  the  subject  of  a  foreigii 
State  ;  {/}  the  existence  of  certain  specified  kinds  of  relationship 
between  the  parties  other  than  those  constituting  severing 
impediments**— B.G.B.  1310-1315. 

(4)  Compariion  betweeti  English  and  German  law. 
The  following  table  shows  the  effect  of  the  several  impedi* 
ments  according  to  English  and  according  to  German  laws  '^ : 


Zfffci  according  to 
English  tour. 
Abfloltito  nullity, 
liifid^ring        iin{^l- 

tiiotit. 
Absolute  miUity. 
Absolute  nuJIity, 


Kffcd  according  (o 
Oerman  law, 
RelatiTe  nullity. 
Voidability- 


Ino«pAi9tty«i* 

Abii^iice      of       rtHjuired 

nuthonziilion^^ 
Bigamy.  Absolute  nullity.  R<?lativo  nullity. 

Kinship  or  afStiity  within       Absolute  nullity.  Relative  nullity. 

foriiidden  degi'eoa.*" 
Guardijinship  Court  allowing  either  that  the  prf^ftcribckd  arrangements  haTe 
been  madt*  or  that  they  aro  iiDneee««ary~B*G.B.  1314* 

**  Th«  niarriagt^  between  poraons  of  whom  one  haa  had  any  illicit  aezual 
connojiion  with  any  ancestor  or  isaue  of  the  other  is  prohibited  ;  marriage 
with  an  adopted  child  is  prohibited,  while  the  relationship  created  by  the 
adoption  remains  in  existence— B.6.B.  1310  (2)^  1311. 

**  I  have  purposely  refrained  from  comparing  the  nilea  as  to  defects  in 
the  marriage  ceremony  or  in  the  preliminary  notices,  or  banns,  as  they  are 
of  much  smaller  practical  importance  than  the  itii pediments.  According 
to  English  law,  the  lex /ari  decides  what  ia  a  defect  in  the  ceremony  and 
what  is  All  imjKMliment  i^Simoniu  v.  Manac  2  Sw,  &  Tr.  67  ;  Sottomayor  i'. 
de  Barros  3  P.  D*  l;i,  but  according  to  German  law  an  impediment  considered 
as  such  by  the  personal  law  of  the  party  concerned  must  be  considered  an 
impediment  whaterer  the  view  of  the  lexft^i  may  be  on  the  subject. 

*•  Incapacity  due  to  mental  decease  ia  recognized  as  an  impediment  in  both 
countries  ;  in  respect  to  the  incapacity  resulting  from  deficiency  of  age,  it 
will  be  remembered  that  in  Germany  total  incapacity  oeoa^B  at  the  age  of  7, 
but  thnt  a  marriage  entered  upon  during  the  period  between  that  age  and 
the  attainment  of  full  age  (being  the  period  of  restricted  capacity)  isvoidablo 
unless  authorized  or  confirmed  by  the  statutory  agent.  According  to  English 
law  infancy  is  not  a  aevertng  impediment  as  to  males  having  attained  the 
age  of  II,  or  females  having  attained  the  ago  of  12  at  tbe  time  of  the  marriage. 

^^  As  shown  above  the  absence  of  the  authorization  of  the  statutory  agent 
to  the  marriage  of  a  person  of  restricted  capacity  ia  a  private  severing  impedi- 
ment ;  the  absence  of  the  parental  authorization  in  a  case  where  the  parent 
id  not  the  statutory  agent,  or  whore  the  party  in  question,  though  not  having 
attained  the  age  of  21,  has  been  declared  of  full  age  is  merely  a  hindering 
impediment  j  the  absence  of  the  licence  or  oertificate  required  in  the  case  of 
the  marriage  of  a  member  of  the  armed  forces^  or  of  a  public  official^  or  of 
a  foreigner^  is  not  a  severing  impediment  in  any  case. 

>'  The  lauds  of  relationship  which  render  a  marriage  void  according  to 
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Impediments. 

EngUah  late. 

^ftei  aceordinff  h  m 
Qfrmun  Up0»     ■ 

Prevloua      adultery       of 

No  effect. 

RelatiTe  nuUit/. 

parties. 

Ignonince  as  to  nature  of 

Absolut©  nullity. 

Voidability. 

1 

ceremony." 

1 

Kisiake    as    to   essential 

No  effect 

Voidability. 

1 

j>erfl«iial  quail  iieis. 

1 

Impotence. 

Voidability. 

No  effect. 

1 

Fraudulent    misrepreaen- 

No  effect. 

Voidability. 

1 

talion   as    to    eaaential 

1 

facta,** 

1 

Duress. 

Absolute  nullity. 

VoidabUlty. 

luauflitjiency  of    interval 

No  effect. 

Hindering 

impedi- 

■iter  previous  marriage. 

mctit. 

Disregard  of  ruJe  for  pro- 

No  effect. 

Hindering 

impedi 

tootion   of  childrett   of 

mont. 

previoua  marriage. 

^ 

(5)  Corijlicl  of  lav}%  an  to  impedimenU* 

In  the  view  of  German  kw  the  effect  of  an  impediment  is,  as 
to  each  o£  the  spouses,  determined  by  the  law  of  the  State  of 
which  such  spouse  ts  a  subject  at  the  time  of  the  marriag"e.*-  In 
so  far  as  the  law  of  such  State  refers  back  to  German  law, 
German  law  is  to  be  applied. 

Illustration :  A  British  subject  domiciled  in  Germany  marries 

his  deceased  wife's  sister,  who  at  the  time  of  the  marriaf?e  is 
a  German  subject.  German  law  asks  in  the  first  instance:  Uow 
would  an  English  Court  decide  as  to  the  validity  of  the  marriage 
under  the  circumstances  of  the  case  ?  The  answer  would  be 
that  an  English  Court  would  decide  according  to  the  law  of  the 
domicil,  viz.  German  law.  The  German  Court  would  therefore 
apply  Gei'iuau  law,  and  declare  the  marriage  valid. 

Eogliflh  law  cover  a  much  wider  ground  than  those  which  have  the  eorro* 
flponding  effect  under  Oermau  law ;  Engtisb  law  forbids^  and  Gtnnan  law 
allows,  a  marriage  between  an  uncle  and  his  niece,  or  his  nephew- s  widow ; 
between  an  aunt  and  her  nephew  or  her  nii>c0*8  former  husband ;  between 
a  widower  and  his  deceased  wife's  sisteri  or  his  deceased  brother's  wife; 
between  a  widow  and  her  de^^eaaed  siBter's  husband  or  her  deceased  hiiaband*a 
brother. 

^'  English  law  SMa  in  such  igcioranco  evidence  of  the  fact  that  ther»  waa 
no  true  consent. 

•*  See  Moss  r.  Moss  (1897)  P.  D-  2ft3. 

**  This  rule  is  laid  down  as  t^  Qermans  wherever  married  and  as  to  foreign 
ftubjecta  murried  in  Germany  by  E.G.  13  i^l),  and  as  to  subjt^cts  of  States 
Ulonging  to  the  Hague  Convention  by  the  Couvention  relating  to  aiarriagia 
art.  I  (see  however  articles  2  and  3^. 
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According  to  the  general  rule  of  English  law  the  effect  of  an 
^pediment  is,  as  to  each  spouse^  determined  by  the  law  of  the 
in  which  such  spouse   is   domiciled  at  the  time  of   the 
rnage. 

lustration  :    A  German  domiciled  in  England   mai'ries   his 
wife*8  sister  being  also  of  German  nationality.     In  the 
English  law  the  marriage  would  be  invalid. 

The  general  rule  of  English  law  is,  howevefj  subject  to  certain 

tinportant  modifications,  owing  to  the  fact  that,  according  to 

Gag^lish  law,  the  lejs  fori  may  prevent  the  application  of  the 

JNirsonal  law,     English  Courts  hold  that  the  lea^  fori  and  not 

the  personal  law  decides  the  question  whether  the  violation  of 

a  particular  rule  constitutes  a  severing  impediment  or  is  merely 

a  defect  in  the  marriage   ceremony,  and  it  has  been  decided 

accordingly  that  the  absence  of   the  consent  required  by  the 

personal  law  of  either  spouse  is  not  deemed  a  ground  of  nullity 

by  an  English  Court  though  treated  as  such  by  the  personal  law 

of  the  party  concerned  (Simonin  r.  Mallac  2  Sw.  &  Tr.  67 — see 

Sottomayor  r*  Barros  3  P.  D,  1,  7), 

nittstration  :  A  German  subject  of  the  age  of  20,  without  the 
authorizatioti  of  his  father  (being  his  statutory  agent),  marries 
a  German,  both  parties  being  domiciled  in  Germany.  The 
father  obtains  a  declaration  of  nullity  in  the  Compelent  Gennan 
Court.     An  English  Court  would  hold  the  marriage  to  be  valid. 

The  lem  fori  may  further,  acoonling  to  the  view  held  in 
England,  prevent  the  application  of  the  personal  law,  if  the 
personal  law  recognizes  impediments  of  a  kind  to  which  English 
Courts  refuse  recognition  (Dicey,  Conjlict  of  Laws,  p.  647)* 
Thus  English  Courts  do  not  recognize  impediments  of  a  penal 
nature^  though  recognized  as  such  by  the  law  which  would 
otherwise  be  applicable  (Scott  ik  Attorney- General  11  P.  D.  128, 
as  explained  by  Warter  r.  Warter  15  P.  D.  152). 

Illustration  :  J,  having  been  divorced  from  his  wife  on  the 
ground  of  his  adultery  with  £,  marries  B,  both  A  and  £  being 
Gennans  domiciled  in  Germany  at  the  time  of  the  marriage. 
A  Gennan  Coiu-t  would  hold  such  a  marriage  to  he  void;  an 
Enghsh  Court  would  hold  it  to  be  valid* 
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4,    Effects  op  Marriage 

A,   General  Effects 

412.  The  effects  of  marriage  are  treated  under  two  heads; 
the  general  effects  being  distinguished  from  the  effects  described 
under  the  collective  name  of  matrimonial  regime  (e^elidH 
GuierrecM). 


The  following  are  the  general  effects : 


(1)    Conjugal  communify* 

Both  spouses  are  bound  to  live  together  in  conjugal  com* 
miinity  (e/teik'ke  Lebensgefftemsckaft)^  which  includes  not  only 
]}hysical  cohabitation  but  also  a  joint  participation  in  all  the 
affairs  of  life  {consortium  omnis  riVa^)— B.G.B.  1353  (1)*^  An 
action  for  the  restitution  of  the  conjugal  community  is  therefote 
the  proper  remedy  in  all  cases  in  which  one  of  the  B|K»uses  fails  to 
jjerforra  any  general  duty  owing  by  one  spouse  to  another  (ll.G* 
vol  51  p.  185).  A  demand  for  the  restitution  of  the  conjugiiJ 
community  may  he  resisted  so  far  as  under  the  circumstances 
it  constitutes  an  abuse  of  the  right,  or  in  so  far  as  the  spouse 
to  whom  the  demand  is  addressed  is  entitled  to  claim  a  divoi 
— B.G.B.  1353. 

A  Judgment  for  the  restitution  of  the  conjugal  communli 
has  an  effect  similar  to  that  of  an  English  decree  for  restitution 
of  conjugal  rights  (see  Matrimonial  Causes  Act  18B4).  Such 
a  judgment  cannot  he  enforced  by  attachment  or  otherwise,  but 
failure  to  comply  %vith  it,  if  wilfully  persisted  in  for  a  year,  is 
deemed  wilful  desertion— G P.O.  888  (2) ;  B.G.B.  1567. 

(2)    Wife's  dtiff  of  obedieHce, 

In  all  matters  relating  to  the  common  affairs  of  life^  including 
the  choice  of  the  place  of  abodcj  the  husband^s  decision  is  binding 
on  the  wife,  but  so  that  the  wife  is  not  bound  to  obey  in  bo  far 
as  the  husband's  decision  constitutes  an  abuse  of  his  rights — 
B.G.B.  1354. 

^  An  agroometii  for  sepsratioo  between  the  erpou^es  is  YOid|  M  heitL^  i 
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(3)   Wife*  ^utmame. 

The  wife  is  entltUnl  to,  aiul  l»omid  to,  aesume  the  husband's 
Runmme — B,G,B.  1355.  If,  howeverj  she  continues  the  use 
of  her  maiden  name  under  any  circumstances  under  which  it 
is  cueiomary  to  do  so  (e.g*  if  she  has  a  professional  or  litemry 
reputation  under  her  maiden  name  and  continues  t^>  use  the 
name  in  the  exercise  of  her  profession  or  calling),  the  husband's 
insistence  on  the  use  of  his  name  would  constitute  an  abuse  of 
his  right. 

(4)    Wife*  4  right  in  manage  houii^hoid  mat  (en. 

Notwithstanding  the  husband  s  power  to  decide  the  general 
questions  mentioned  sub  (2),  the  wife  is  entitled  and  bound  to 
direct  the  affairs  concerning  the  joint  household.  She  is  bound 
to  give  her  personal  services  in  household  matters,  and  also  in 
her  husband's  business,  in  so  far  as  such  services  are  usually 
given  under  the  circumstanoed  under  which  the  spouses  are 
living— B.G.B.  1356. 

(5)    WtjVn  implied  power  of  agenetf. 

The  wife  has  an  implied  power  to  bind  the  husliand^s  credit 
in  all  matters  within  the  scope  of  her  household  management| 
unless  the  contmry  is  apparent  from  the  surrounding  circum- 
stances. This  power  is  technically  described  as  the  *  power  of 
the  keys'  {Bchluxttelfjewalf).  The  power  of  the  keys  may,  as 
between  the  husband  and  wife,  be  restricted  or  excluded  in  such 
manner  as  the  husband  thinks  fit,  but  the  restriction  or  exclusion 
of  the  power  may  be  removed  by  an  order  of  the  Guardianship 
Court  if  it  constitutes  an  abuse  of  the  husband^s  rights.  Third 
parlies  aie  not  affected  by  any  restriction  or  exclusion  of  the 
right  unless  the  ?ame  is  duly  registered  in  the  marriage  property 
register  (413)— B.O.B,  1357. 

(6)    Wy^M  power  of  coniractiHg. 

The  restrictions  as  to  power  of  a  married  woman  to  bind 
herself  by  contracts  which  were  in  existence  prior  to  1900  in 
several  parts  of  Germany,  and  which  still  exist  in  France  (see 
Code  Civil  s.  1125),  have  been  entirely  repealed  by  the  B.G.B, 
Whatever  the  matrimonial  regime  may  be,  a  wife  has  unrestricted 
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powers  to  incur  obligations,  bot  an  obligntion  incurred  witbont 
tbe  biisbaud^s  concurrence  cannot,  as  a  general  rule,  be  enforced 
against  any  property  which  under  the  matrimonial  regime 
affeeting  the  particular  parties  conies  under  the  husband's 
management. 

(7)    Ilngband's  poiver  to  ddermine  wif^9  agreemeiUa  for 
personal  servicer. 

The  Guardianship  Court  may  authorize  a  husband  to  deter* 
mine,  without  previous  notice,  any  agreement  for  personal 
6er\4cefi  on  the  wife^s  part  if^  in  the  view  of  the  Court,  the 
wife's  ecutiuuing  to  give  such  service  would  injure  the  conjugal 
interests,  but  an  agreement  entered  upon  with  the  husbandV 
assent  or^  in  the  ease  of  his  absence,  incapacity,  or  unreasonable 
refusal,  with  the  leave  of  the  Guardianship  Court,  cannot  be 
terminated  in  this  manner^ — B,G.B<  1358* 

(8)    Biligeme  to  le  applied  ht/  ftpousei. 

Each  of  the  spouses  must  in  the  performance  of  the  duties 

incident  to  the  conjugal  relation  apply  the  same  degree  of  di!i^ 
gence  as  he  is  accustomed  to  give  to  his  own  affairs  (148)^ — 
B.G.B.  1359. 

(9)    Mutual  dulies  as  io  maintenance. 

The  husband  must  maintain  his  wife  in  accordance  with  hi« 
etation  in  life,  his  means,  and  his  earning  powers.  The  wife, 
in  the  event  of  the  husband  being  unable  to  maintain  himself^ 
must  maintain  him  in  accordance  with  his  station  in  Hfe,  in  so 
far  as  this  can  be  done  having  regard  to  her  means  and  earning 
powers.  If  the  husband  and  wife  are  living  together,  mainten- 
ance has  to  be  supplied  in  kind  in  tbe  manner  suitable  to  the 
circumstances  of  the  conjugal  community,^  If  the  husband  and 
wife  are  justifiably  living  apart  (e.g.  in  a  case  where  the  claim 
for  the  restitution  of  the  conjugal  community  would  be  an  abuse 
of  the  rights  of  the  party  asserting  the  claim),  maintenance  has 
to  be  supplied  by  means  of  the  payment  of  an  annuity^  and  the 

*  The  rules  as  to  {wst  and  future  maintenance,  and  as  to  funeral  expstiseai 
are  the  amne  «b  those  appUcable  in  tbe  case  of  kindred  entitled  to  maiiit 
anoe  (488)— B.G.B.  1860(8), 
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lisband  has  in  Puch  a  case  also  to  supply  the  wife— ae  far  as 

ible  and  necessary — with  the  household  utensils  required  by 

The  husband  of  a  wife  living  apart  from  him  may  be 

boUy  or  partly  dispensed  from  bis  duty  to  maintain  his  wife, 

80  far  as  such  dispensation  seems  equitable  xinder  tbeir  mutual 

aetances— B,G.B.  1360,  1361. 

(10)  PremmpUon  a»  to  properly. 

It  is  presumed  as  between  the  husband  and  his  creditors  that 
movable  things  not  serving  exclusively  for  the  wife's  personal 
or  ornament,  and  all  negotiable  instruments  issued  to  bearer, 
issued  to  order  and  indorsed  in  blanks  being  in  the  possession 
one  of  the  spouses  or  in  their  joint  possession,  belong  to  the 
md.     Things  serving  exclusively   for   the  wife^s  personal 
ad  ornament  are  as  between  husband  and  wife,  and  also  as 
tween  the  husband  and  wife  and  tlieir  respective  creditors, 
resumed  to  belong  to  the  wife^ — B.G.B*  1362, 

(11)  T^uh  m  to  conflict  of  law*. 

The  general  effects  of  marriage  in  the  view  of  German  law 

Dpend  on  the  law  of  the  State  of  which  the  husband  is  a  subject 

E^r  the  time  being;  they  are  therefore  modified  by  a  change  of 

itionality,   but   they  are  not  affected    by  a  mere   change  of 

Dmicil     An  exception  from  the  rule  occurs  where  a  husband 

leaves  his  wife  under  circumstances  in  which  she  ia  not  bound  to 

rilow  him,  and  loses  his  German  nationality  while  the  wife 

uns  it.     In  such  a  case  a  German  Court  before  which  any 

nestioQ  arises  as  to  the  general  effects  of  the  marriage  of  the 

duses  applies  German  law^ — E.G.  14. 


B.    Matbimonial  RtOIMB 
a.  General  Bules. 

(1)  Meaning  of  ewpremon, 

413.  The  expression  '  matrimonial   regime  *  (e/ielichs   Gufer- 

efit^  Ehfgnferreclif)  is  a  collective  description  of  the  effect  of 

I  marriage  on  the  property  owned  by  each  of  the  spouses  at  the 

ite  of  the  marriage  or  acquired  at  a  subsequent  time.     These 

tects,  in  80  far  as  they  are  determined  by  the  statutory  pro- 
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visions  on  the  subject,  are  collectively  described  as  'statatory 
regime'  {tjeieiziivke^  Guierrecht)  ;  in  so  far  as  tlie  statutory  effect 
is  displaced  by  marriage  contract  (EAeverfrap)  the  expresmcm 
*  contractual  regime  ^  {vertragnmasngen  GUteTreckl)  is  used. 

(2)  DUtiHctiou  between  rigkh  acquired  ttfider  mafrimonial 
regime  and  rights  acq f fired  ttftder  taw  of  inheritance. 

Tbe  rights  acquired  by  each  of  the  spouses  under  the  matri- 
monial regime  must  be  distinguished  from  the  rights  acquired 
under  the  law  of  inheritance.  The  rights  of  one  of  the  spoufies 
under  the  matrimonial  regime  are  in  many  catses  without  pme^ 
tical  effect  before  the  death  of  the  other  spouse;  at  the  same 
time  such  rights  are  vested  rights  atj  imfio,  while  the  righU 
acquired  under  the  law  of  inheritance^  as  a  matter  of  course,  do 
not  come  into  being  before  the  death  of  the  predeceasing  spouse* 

Illustration  :  //  (Husband)  and  W  (Wife)  by  marriage  con- 
tract become  subject  to  the  regime  of  '  community  of  movables  \ 
H  being  possessed  of  movables  of  the  aggregate  viifue  of  £10,000 ; 
W  being  posses^sed  of  movables  of  the  aggre4ate  value  of  15,000; 
by  virtue  of  the  contract  and  the  marriage  the  property  of  // 
and  the  property  of  //  form  one  fund  of  the  aggrcgjite  value  of 
£15,000,  each  of  tbe  spouses  being  entitled  to  one  moiety  of  the 
common  fund,  but  during  //'s  life  the  mcwabtes  incbxded  in  the 
common  fund  are  in  I  Fa  power/he  alone  being  entitled  to  receive 
the  income  and  to  deal  w^itb  the  corpus.  //  dies  without  leaving 
issuCj  having  by  his  will  given  his  whole  estate  to  a  brother; 
W  by  the  law  of  inheritance  is  entitlei!  to  a  compulsory  portion 
equal  to  one  half  of  //^s  estate.  Assuming  the  corpus  of  the 
property  not  to  have  increased  or  decreased  during  the  marriagip, 
and  assuming  all  debts  to  have  been  paid  in  //^s  lifetime,  ^  on 
H*s  deaths  by  virtue  of  the  marriagt"  contract,  becomes  entitled  in 
possession  to  her  moiety  of  the  common  fund,  while  under  the 
law  of  inheritance  she  becomes  entitled  to  half  the  remaining 
moiety  which  belongs  to  her  husband's  estate  J 

*  The  distinction  is  imporUnt  from  tbe  point  of  view  of  private  interna- 
tionat  law,  itioamnich  as  ttie  malrim«jnial  rt^gitne  ia  determinod  in  accordatiiw 
with  the  huaband's  personal  law  at  the  time  of  tbe  marriage,  while  the 
rigbtfl  arJBUig  under  the  law  of  inheritance  are  determined  aooording  to  the 
personal  law,  to  which  the  deceased  spouse  ia  subject  at  the  time  of  httt 
death.  lUustraticm  i  If  H  and  W  under  the  circumstances  mentioned  abore 
hadp  after  their  marri&gc,  become  and  remajned  domiciled  in  England  and 
aeqtiired  Brititih  nationality,  then,  in  the  German,  as  well  as  tbe  English 
view  of  tlie  ca*t?,  IT  would  (notwithstanding  the  change  of  nationality  and 
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3tainm4>nial  regime  as  to  penon%  married  hefore  1900. 

The  matrimonial  r^^ime  affecting  the  property  of  any  spouses 

MTied  before  January  1,  1900,  is  on  principle  determined  by 

be  law  which  was  in  force  at  the  time  of  the  marriage  in  the 

place  ID  which  the  husband  was  then  domiciled,^  but  statutory 

aodifications  in  the  existing-  regimes  may  be  introduced  by  State 

Liegislation — E*G.  218.      In  all  the  more   important  German 

^tates   such   statutory   modifications    of   the  regimes   affecting 

ies  married  before  1900  have  been  brought  about.     It  will 

understood  that  the  rules  as  to  matrimonial  regime  stated 

Jow    are   those    referring    to    spouses    married  on   or  after 

Fan  nary  1,  190O,  or  to  such  sp<*uses  as  ha%^e  placed  themselves 

^nder  the  present  law  by  post-nuptial  marriage  contract. 

(4)  Jttlation  of  niaftUorif  rSgme  to  cmitracittal  regime* 

The  rules  of  the  statutory  regime  apply  except  in  so  far 
they  are  modified  by  marriage  contract  [Eherertratj)?  If 
Ihe  contract  deals  with  all  the  matters  provided  for  by  the 
rules  of  the  statutory  regime^  the  latter  are  not  applied  ;  but  all 
matters  not  dealt  with  by  the  contract  are  governed  by  the 
statutory  rules;  unless  the  contract — as  it  may  do — expressly 
stipulates^  that  the  statutory  rules  are  to  be  excluded.  The 
statutory  rules  as  to  effect  of  marria^  on  property  belonging' 
to  German  spouses  may  be  compared  to  the  regulations  of  an 
Jloglish  company,  which  are  those  laid  down  by  statute  (Table 
■jL  in  the  first  schedule  to  Companies  Act  1862)  except  in  so  far 

^omieil)  b«  entitled  to  her  moiety  of  the  oommoii  fund— E.G.  15  ;  d«?  Nicols 

».  Curlior  (1900)   A*C»  21  j    but  her  right  to  a  oompulBoi*y  portion  of  the 

hu»bund*9  e&tato,  being  thc^  other  moiety,  would  have  come  to  an  end.    The 

Bdi»tinetion  between  rights  derived  from  the  law  of  inheritance  nnd  nghta 

Hiierived  from  the  matrimouiul  regime  under  the  pre^nt  German  law  is  clear 

Hinder  any  circumstances,  but  under  some  of  the  old  German  system!?^  it 

^rns   frequently   difficult   to   di-termine   to   which   class  a  particular  right 

belonged. 

^  The  new  law  atlowB  the  regime  to  be  altered  by  post-nuptial  marriage 
contract.  This  rule  is  maintained  even  in  cases  where  under  the  rules 
originally  applicable  post-nuptial  modifications  were  pixtliibited— as  was  the 
ca^e  in  the  German  dtstricta  governed  by  French  law — see  French  Civil  Code 
1S95 ;  E.G.  200. 
Every  contract— ante-nuptial  or  post  nuptial— dealing  with  the  mutual 
lights  of  the  spouses  as  to  any  property  owned  by  either  of  them  xb  called 
i  •  marriage  contract  *. 

ecHrsTER  iC  k 
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as  they  are  expressly  excluded  or  modified  by  the  artides  di 
company^ 

Any  third  party  i&,  as  between  himself  and   either  of  Ai 
spouses,    entitled   to   assume    that    the    statutory    ruk-* 
unless  at  the  time  wheo    the  particular  transaction  is 
upon,  the  modificatiou  or  exclusion  of  the  statutory  r* 
registered  in  the  i>r escribed  manner  in  the  marrin 
register  ^  ( Guierrechtsregider)  of  the  district  in  which  v. 
is  domiciled  at  such  time^  or  unless  such  modification  orexcliak« 
of  the  statutory  r%ime  is  known  to  such  third  party— B.G.R 
1435,  1558-1563. 

(5)  Bides  m  to  coftjlwt  of  /atrj^. 

(a)  If  the  husband  at  the  date  of  the  marriag'e  is  a  tjennwi 
subject  the  regime  is  determined  by  German  law  ; 

(6)  if  the  husband^  after  the  date  of  the  marriage,  becomv 
a  German  subject  or  establishes  his  domicil  within  the  Germift 
EmpirCj  the  matrimonial  regime  is  determined  by  the  law  oflk^ 
State  of  which  the  husband  was  a  subject  at  the  date  of  Ik 
maiTiag-e,  but  this  rule  is  subject  to  the  following  qualificationi: 
(a)  a  post-nuptial  marriage  contract  is  held  valid  notwitlh 
standing  the  fact  that^  according  to  the  goveming^  law  (M,loi 
instance,  is  the  case  in  French  law),  the  statutory  r^g-ime  caBB^ 
be  modified  by  post-nuptial  contract ; 

(/i)  in  so  fur  as  the  governing  law  refers  back  to  Genmi 
law  (asj  for  instance^  would  be  the  case  according  to  English  Itw, 
if  tlie  husband  at  the  datr^  of  the  man'iage  had  been  a  Britik 
subject  domiciled  in  Germany),  the  matrinionial  nJgime  h 
governed  by  German  law  ; 

(y)  the  foreign  law  cannot  be  invoked  by  either  s\io\ 
against  any  third  party,  unless  the  regime  established  by 
law  IS  duly  registered  in  Germany — see  abovo  sub  (4) ; 

(5)  if  the  wife  carries  on  business  in  Gennany  indep^ 
dently  of:  her  husband,  the  rules  of  German  law^ — il4  sub  (I) 
(e)  (a)— are  applied  in  favour  of  a  third  jmrty  in  so  for  as  tbfj 
are  more  favourable  to  such  third  party, 

(c)  in  any  case  in  which  the  Gennan  law  is  appUcable^  rt  duel 

*  Tho  marriiig«  property  registca*  is  entirely  distinct  from  the 
blrth.^i  inarriagea,  and  deathsi  in  which  the  mArriage  U  rafbltffMl, 
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affect  objects  locally  situate  outsiJe  of  the  German  Em|»ire 
so  far  as  the  lea:  sUd^  would  exclude  the  applieation  of  the 
QW  law— E.G.  15,  16,  27,  28. 

Ulustmtion  :  If  a  wife  who  marries  a  German  subject,  and  who 

•marriage  conti-aet  adopts  the  regime  of  community  of  goods, 

real  property  situate  iu  Eii^landjSuch  real  pro|>erty  does  not, 

^  facto  J  become  vested  in  the  two  spouses  as  co-owners,  as  it 

ould  according  to  (iermau  law. 


h.  Statutory  Berime. 

aa.  Normal  e feci  if. 

(1)   Gcfurnl  chamderlslics* 

414-  The  wife^d  ].>osition  under  German  law  is  much  less 
ivourable  than  the  position  of  a  wife  under  the  Knglish  ilarricd 
Tomen's  Prnperty  Act  1882.  While  an  English  wife  coming 
nder  the  provisions   of   that   statute  can   freely  manage  her 

[>jiertj  and  sell  or  mortgage  the  same  and  appropriate  the 
Icome  for  her  own  purposes,  a  German  wife,  in  the  absence  of 
;  tHmtmry  agreement,  must  allow  her  husband  to  tal%e  into  his 
ossession  and  under  his  management  the  whole  of  her  property 

so  far  as  it  is  not  specially  exempted  under  the  rules  stated 
ab  (2),  and  to  ai)propriate  its  income-^     Under  special  ciicum- 

a.nees  the  husband's  powers  may  be  removed  and  the  modifica- 
ons  described  below  (415)  come  into  being,  but  praeeedings 
jvolving  such  conse<|uences  arc  only  instituted  in  extreme  eases, 
ttd  presuppose  very  strained  relations  between  the  spouses. 

(2)  NoU'pnvile(je(l property  and  }mmhij€il proped^. 

The  property  which  under  normal  circumstances  comes  under 

the  husband's  powers  of  management  is  called  ^  tiufjebrachivH  Gnf* 

id  will  in  the  course  of  this  treatise  be  referred  to  as  '  non- 


I- 


The  norma)  statutory  n'y;inie  of  the  pro^ient  German  Ihw  its  an  adaptation 
0f  the  Germftuie  sywtem  descrihed  on  the  Incm  a  non  htcaith  prmctple  ad 
iltungs^&minsciiojt.    It  r(3,^mble.s  the  Koiuaii  dotal  syi^iom  ii*  some  extent ; 
Bt  aoconling  to  that  nystera  everything  yvna  separate  pi-operty.  which  was 
I>L  spiHiially  eiv*-ii  as  <ios,  wherenj*  undor  the  German  systt^m  everything 
L'%  into  the  hnsliaiKrs  pos^jension  whirh  is  not  charactorixed  as  privileged 
roperty.     On  the  other  haml,  the  olgout!*  forming  Uie  dos  passed  into  the 
usbAnd's  ownership,  while  under  the  preheat  German  law  the  wife'»  nou- 
H¥ih*g<*d  pro|rt?rty  i^emainfi  in  her  ownership. 

K  k  2 
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privileged  property'.  All  tlie  wife's  property  which  is 
deemed  privileged  property  [ForbeJtaihf^Ki)  under  the  rules  stated 
below  is  comprised  in  the  non-privileged  property*  The  wife's 
privileged  property  consists  of  r  (1)  things  intended  exclusively 
for  the  wife's  pei^sonal  use,  more  particularly  clothes,  personal 
ornaments  and  appliances  required  for  the  wife's  work ;  (2) 
pro[ierty  acquired  by  the  wife's  work  or  by  any  trade  carried  ott 
by  her  independently  of  her  hui?band  ;  (3)  property  declared  to 
be  privileged  pr^iperty  by  the  marriage  contract ;  (4)  property 
given  as  privileged  property  by  a  testator  or  donor  ;  (5)  property 
acquired  by  virtue  of  a  right  included  in  the  privileged  i»ropeity 
or  by  way  of  substitution  for  any  destroyed,  damaged  or  with- 
drawn objects  previously  forming  part  of  the  privileged  property, 
or  by  virtue  of  any  act-in -the-law  having  reference  to  the  privi- 
leged property^B.G.B.  1365-1370. 

The  wife's  non-privileged  property,  though  under  the  husband's 
control  and  in  bis  possession,  remains  vested  in  her,  and  all 
movable  things  or  rights  relating  to  movable  things  actjuired  by 
the  husband  out  of  funds  belonging  to  such  property  (including 
negotiable  instruments  issued  to  bearer  or  indorsed  in  blank) 
become  equally  vested  in  the  wife,  and  are  added  to  her  non- 
privileged  property,  unless  it  can  be  proved  that  the  husband 
intended  to  acquire  them  for  himself,^  Household  articles  ac* 
quired  in  substitution  for  others  belonging  to  the  non-privileged 
property  become  part  of  such  property  in  any  case — B.G.B.  1381, 
1382.  Either  spouse  may  at  any  time  demand  an  inventory  of 
the  wife's  non-privileged  property  or  a  report  on  the  condition  of 
the  several  things  forming  part  thereof — B.G.B.  1372. 


(3)  Hnnlfamff  powers  of  fnunafjement  awl  (fhposUion  as  (o  wlft^M 
Hon-privilegeii  properly. 

The  husband  is  entitled  to  take  possession  of  the  wife's  non- 
privileged  property  and  to  manage  it  in  due  course  of  manage- 
ment, giving  information  as  to  the  state  thereof  whenever  re- 
ijuired  to  do  so  by  the  wife*  In  so  far  as  necessary  for  the  proper 
management,  he   may  dispose   of   money  or  other  consumable 

'  In  the  lasUmentioned  eveat  the  ownership  would  vest  in  the  htutiaiKly 
but  the  wife  would  be  entitled  to  claim  their  transfer  to  hen 
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things  ^  (74),  allow  snmt^  due  to  the  wife  to  be  set  off  against  dt^bts 
payable  out  of  the  wife's  non-privileged  property,  and  deliver 
any  object  comprised  in  such  property  to  any  party  to  whom  the 
wife  is  Iwund  to  deliver  it  ^  ;  subject  to  thene  exceiitions  the 
hui^band  eannot  disi>o^  of  any  ]iail  of  the  wife's  non-privileged 
property  without  her  assent  (129),  which  asBent  may,  how- 
ever, in  certain  events  (including  the  wife's  unreasonable  un- 
willingness to  give  it),  be  i-eplaced  by  the  sanction  of  the 
Guardians^hip  Court^— B.G.B.  1363,  1373-1376, 1377  (1),  1379. 

The  husband  cannot  alone  give  a  valid  discharge  in  respect  of 
any  projxjrty  over  which  he  has  no  independent  disposing  power. 

The  husband  has  no  jKJwers  of  management  or  disposition  in 
respect  of  the  wife's  pi-ivileged  property— B.G.B*  1371* 

The  huslmnd  cannot  assign  or  tmnsfer  his  powers  of  manage- 
ment to  any  third  party.  If  he  is  under  guardianship,  his  powers 
L  of  management  and  disposition  relating  to  the  wife's  non-privi- 
leged proi)erty  are  exercised  by  his  guardian ;  this  rule  aj^phes 
even  in  a  case  in  which  the  wife  herself  is  the  guardian — B.G.B, 
1408,  1409. 


(4)    fTi/Va  paweri  iu  teipect  tf  mn-privihged  property. 

The  wife  has  complete  powers  of  disposition  over  her  privOeged 
property ;  as  regards  her  non-privileged  property  the  rules 
stated  below  sub  (a)  to  {d)  apply  in  eases  not  coming  under  the 
exceptions  mentioned  sub  {e)  : 

{a)  any  disposition  relating  to  the  non-privileged  property 
made  by  agreement  with  a  third  party  is  inoperative,  unless 
authorised  or  ratified  by  the  husband ;  any  di8j>osition  relating 
to  such  property  made  by  unilateral  act  is  inoperative  unless 
authorized  by  the  husband ;  subsequent  ratification  is  ineffectual 
—B.G.B,  1395^1398; 

*  If  nay  money  comes  inte  lija  possesaioo  he  must  inirefit  it  in  trusts 
Monritieaf  retaining  only  so  much  la  mMj  be  required  to  meet  expenses. 
Other  consumable  things  may  be  «a«d  or  sold  by  the  hu-iband  for  hia  own 
purposes,  but  he  must  account  for  their  value  on  the  tenuinAtion  of  hia 
powera  of  management— B.G.B.  1877  (2)  (8). 

'  The  husband's  rights  and  duties  eonoerriiiig  the  appurtenant  stock  of 
A  parcel  of  hind  forming  part  of  the  vrife's  non-privileged  property  are  the 
same  as  those  of  a  usufructuiiry— 3<iO,  361  rule  (3)— E,O.B.  1878. 

*  As  to  the  huaband'i  right  to  sue  on  the  wife^a  behalf  see  B.O.B.  1380. 
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{fj)  a  contriietual  oblig-ation  incurred  by  the  wife  is  enforcealite 
again&t  the  non-privileged  property,  if  entered  u|K)n  with  the 
husband's  assent ;  in  the  absence  of  such  assent  it  is  not 
enforceable  against  the  non-privileged  property,  unless  siich 
non-privileged  propert}-  is  benefited  thereby,  in  which  event 
the    rules    as    to    '  nnjustifioil    benefits^    (298)    apply — B*G*B. 

(/•)  the  husband's  assent  though  otherwise  required  under 
the  rules  stated  &ub  {(t)  and  {b)  may  be  dispetiikKl  with,  if  by 
reason  of  illness  or  absence  he  is  unable  to  give  it,  and  if  the 
intended  transaetion  cannot  he  delayal  without  danger;  if  the 
Imsband  uiireasoiialdy  refuses  his  a^^sent  to  any  tmnsaetion 
required  for  the  proper  management  of  the  wife^s  personal 
affairs,  suih  assent  may  be  replaeetl  hy  the  leave  of  the 
Guardianship  Court— B.G.U.  14(Jl,  14(J2  '  ; 

(f/)  the   restrictions   as    to    dispositions    affecting    the    non^  , 
privileged  property  are  binding  on  third  parties  even  if  they  ane 
not  aware  of  the  fact  that  the  wife  is  a  married  woman — B,G,B. 
1404; 

[e)  the  following  kinds  of  trunsaetions  may  be  entered  into  by 
the  wife  so  as  to  hind  the  nou -privileged  property  without  the 
husband's  assent : 

(a)  any  transaction  eonnected  with  the  management  of  any 
trade  or  business  carried  on  by  the  wife  with  her  husband's 
authorization  or  knowledge  and  without  any  objei^tion  on  his 
part  ^ ; 

•  A  married  woman  U  g».*Der«llj  isnimbl©  of  suing  and  being  sued — CP.O. 
i$(2} — but  ^\\e  cannot  be  plaintifT  in  an  aetiuu  f*>r  the  enforr^meni  of  any 
figlit  (not  belonging  to  ono  of  the  <?xce|jted  classes  mfnticpa«<l  below)  Ibmiiag 
port  of  Ih©  uon- privileged  property  t•xo^^pt  with  the  huaband'a  ^M^sent. 
A  judgment  obtained  tn  any  uction  in  which  the  wife  i^^  ;i  {mrty  without 
the  husband*!*  assent  cannot  be  enforced  ngaiiibt  the  non-pririlc>ged 
proi>erty — B»G.B.  litHL  Ttie  foilowing  classes  of  rights  may  be  enforced  by 
the  wiiO  without  the  liu^band':*  assent  :  (,1)  rights  as  to  which  an  aetiou 
brought  by  the  wife  was  pending  at  the  date  of  the  wife'**  marriage  ; 
(2)  rigbts  against  the  husband  ;  ^3)  rights  available  against  thitxl  |>aKlott 
of  whicli  the  husband  htui  disposed}  without  the  wife':*  required  a^aotit  f 
(4)  rights  of  ohjiH^t ion  ngainnt  any  judicial  seizure  of  pro|>erty— B,G,B,  H07* 

^  Aa  to  unilateral  traiijiactions  entered  into  by  third  t»Hrtias  relaiiog  lo 
th«  iion-pri%iIeged  property  or  to  obligationii  ijiourred  by  tlie  mft»  i»ee  B.il.E. 

uoa. 

'  The  withdrawal  of  th«  aiithurisatiou  or  the  ratting  of  an  ohjoctjoit  cl«c» 


HUSBAND   AND    WIFE 


503 


J)  the  acceptance  or  disclaimer  of  any  right  of  inlieritance 
(S22)  or  legacy  (525)  or  the  i-enunciation  of  any  compulsory 
tion  (510)  or  the  fih'n^  of  un  inventory  of  an  estate  to  which 
^ihe  wife  is  entitled  (533) ; 

(y)  any  traiisactitn  by  which  the  offer  of  an  agreement  or  of 
[  %  gift  is  refused ; 

(6)  any  transaction  1x4 ween  the  wife  and  the  husband — BXKB. 
1405,  1406. 

(5)   Hushaud's  righi  of  niuffuc(, 

'he  husband  becomes  entitled  to  the  usufruct  of  the  wife's 
non-privileged  property  in  the  same  way  as  the  usufructuary  of 
aa  aggregate  of  things  or  rights — 359. 

In  return  for  the  right  of  usufruct  he  has  to  bear  the  expenses 
lof  the  joint  household  and  certain  specified  outgoings  incident 
to  the  nianagemeut  of  the  wife's  non -privileged  projierty*  The 
nett  income  of  the  non-privileged  property  must^  at  the  wife^s 
request,  be  applied  in  the  first  place  to  the  maintenance  of  herself 
and  the  children  of  the  marriage— BXx.B.  1363,  1383-1389.  If 
the  husband  defray  s  any  outgoings  not  chai-geable  against  him 
which  under  the  circumstances  seem  required  for  the  proper 
management  of  the  non -privileged  property,  he  is  entitled  to 
re-imbursement  out  of  corpiLs— B.G.B.  1390. 

The  husband  cannot  assign  liis  right  of  usufruct  to  any  third 
party.  If  he  is  under  guardianship  (449)^  the  right  of  usufruct 
is  exercised  by  his  guardian  on  his  behalf,  even  where  the  wife 
herself  is  the  guardian— B.G,B.  1408,  1409. 

(6)   Wife  9  righti  in  ca^e  of  improper  exercUe  of  husbafuFs  righin. 

The  wufe  cannot  as  a  general  rule,  while  the  husband^s  powers 
of  management  and  usu£ruct  continue,  claim  compensation  from 
the  husband  in  respect  of  any  unauthorized  use  of  such  powers ; 
such  claims  under  ordinary  circumstances  remain  in  abeyance 
imtil  the  powers  come  to  an  end  by  death  or  otherwise.^ 

If,  however,  the  husband's  conduct  justifies  the  fear  that  the 

nat  affect  tliird  parties  uiile^  reuurdud  hi  tlie  marriage  property  regii^ter^ — 
B,G.B,  1105  (3). 

*  Tli6  claim  for  the  wife^a  and  the  children's  maintenance  under  the  rule$» 
stated  sub  ;6)  caii  bt*  asserted  \\i  any  time — B.G.B.  1394. 
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wife's  rights  will  be  infringed  in  a  manner  seriously  endangering 
the  safety  of  the  non-privileged  property  or  of  her  claims  for 
corapensatioa  against  the  husband,  the  wife  is  entitled  to  the 
following  rights  ^*' : 

(X)  she  may  elaim  security  (87) ; 

(2)  she  may  claim  lodgment  with  a  public  authority  in  the 
joint  names  of  husband  and  wife  (164)  of  all  instruments  to 
bearer  not  being  bank  notes  or  dividend  coupons^  or  other 
instruments  classed  as  consumable  things  (74),  which  form  part 
of  the  non-privileged  property ; 

(3)  she  may  assert  her  rights  to  compensation  for  losses  caused 
by  improper  management^  notwithstanding  the  fact  that  the 
hasband^s  powers  of  management  and  usufruct  eontiQue — B.G.B. 
1391-1394. 

(7)  LiabilUtffor  debts, 
{a}   Ait  between  spouses  and  creditors. 
The  husband's  creilitors  have  no  right  against  the  wife's  non- 
privileged  property. 

The  wife^B  creditors  may,  notwithstanding  the  husband^s 
rights  of  management  and  usutruetj  enforee  their  claims  against 
the  wife's  non -privileged  property  unless  they  belong  to  one  of 
the  following  classes  ^* ; 

(1)  claims  in  respect  of  transactions  entered  into  without  the 
husband's  assent,  in  so  far  as  such  assent  was  required  under 
the  rules  stated  sub  (4)  '^ ; 

(2)  claims  in  respect  of  any  liability  of  the  wife  incurred  after 
the  date  of  the  marriage  in  comiexiou  with  any  transaction 
affecting  the  privileged  property  (uirkiding  liabilities  incurred 
by  the  acceptance  of  any  right  of  inheritance  or  legacy  accruing 
after  the  date  of  the  marriage  under  the  will  of  any  testator, 
but  not  including  liabilities  incurred  in  the  course  of  any  trade 

^^  The  rights  mentioned  in  this  ptace  ora  those  ezercigable  whilst  the 
husband's  pi>wer«»  continue  ;  the  grounds  on  which  the  revocation  of  Um 
husband 'a  powers  may  1h3  demandt'd  wiU  be  discaa^od  bejow  (416). 

'*  If  the  husband  has  alienated  or  consum&d  any  consumable  things  under 
the  power  in  thai  behalf  mentioned  fiub  (8;,  the  creditors  may  compel  him  to 
f^place  their  value— B.ti.B.  1411    2). 

'^  The  costs  of  any  action  to  which  the  wife  is  a  party  are  payable  oQt  of 
thti  non-privileged  property,  notwithstanding  the*  fact  that  tlie  judgment 
is  otherwise  not  enforceable  against  tlje  non-privileged  property— B.O.B, 
J  412  (2). 


I 
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>r    business   carried   on   with    the   husband^B  authorization   or 
tcqaiescenee)— liG.B.  1410,  1411  (1),  1412  (1),  1413,  1414. 

It  will  be  seen  that  the  classes  of  excepted  claims  do  not 
include : 

(1)  claims  in  respect  of  unlawful  acts  committed  by  the  wife 
either  before  or  duiing  the  subsistence  of  the  marriage ; 

(2)  claims  in  respect  of  any  contractual  liability  incurred  by 
tbe  wife  before  the  date  of  the  marriage,  or  claims  in  respect  of 
any  liability  incurred  after  the  date  of  the  marriage  in  connexion 
with  any  transaction  not  affecting  the  privileged  property  at  the 
time  at  which  the  liability  was  incurred*^^ 

These  claims  may  therefore  be  enforced  against  the  non- 
privileged  property* 

The  wite^s  creditors  may  of  course  proceed  against  the  privi- 
projjerty  in  respect  of  all  their  claims. 


(/>)   As  hetweeii  husband  and  wife* 
As  between  husband  and  wife  the  following  classes  of  claims 
must  be  borne  by  the  privileged  property^* : 

(1)  claims  in  respect  of  unlawful  acts  committed  by  the  wife 
after  the  date  of  the  marriage ; 

(2)  claims  in  respect  of  liabilities  incuo'ed  after  the  date  of  the 
marriage  in  respect  of  rights  or  things  becoming  subsequently 
part  of  the  privileged  property. 

If  any  such  claim  is  satisfied  out  of  the  non-privileged  property 
the  husband  may  require  the  wife  to  transfer  from  the  [privileged 
property  funds  of  sufficient  value  to  make  up  the  deficiency.  In 
the  same  way  the  wife  may  require  the  husband  to  transfer  out 
of  the  non -privileged  projierty  funds  of  sufficient  value  to  make 
op  any  deficiency  in  the  privileged  i>roperty  causetl  by  her  having 
satisfied  there^>ut  any  liability  which,  as  between  husband  and 
wife,  ought  to  be  borne  by  the  non-privileged  property*  If,  in 
either  casCj  the  property  from  which  the  deficiency  is  to  be  made 
up  is  insufiicient  to  do  so  in  full,  the  husband's  or  wife's  claim 
is  deemed  to  be  satisfied  by  the  transfer  of  such  funds  as  are 
available— B,G,B,  1415,  1417, 

"  Aa  Bhown  below  (416)  a  post-nuptiAl  marriage  eon  tract  has  the  same 
effect  as  an  ante-nuptial  one.  Any  part  of  the  non-privileged  property  can 
therefore  at  any  tinif  be  turned  into  privileged  property  and  vice  versa. 

'*  A«f  to  coots  oflitigation  see  B.G.B,  1415  Nr.  3  ;  B.G.B.  U16. 
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hK  MoiJificaimu  broug/d  about  by  exceptional  ctrntmsfatirrM, 

(1)   Circumslunce^  cart s^htg  forfeiture  of  Int^fjantVs  rights 
at}  Initio. 

415.  T!ie  husband's  rights  of  mauagement  or  usufruct  may  of 
course  be  excluded  or  modi  lied  by  marriage  contract ;  in  so  far 
as  this  ifi  done  the  regime  i??  a  contractual  r^imCj  and  docs  not 
come  under  the  statutory  rules.  There  is^  however^  one  case 
in  which  the  husbaud^s  rights  are  l'orfeite<l  at*  initio,  though  not 
excluded  by  marriage  contract ;  this  occurs,  where  a  husband 
marries  a  wife  of  restricted  cafiacity  without  the  anthorixation 
of  her  statutory  agent.  Such  a  marriage^  as  shown  above— 
411  sub  (2) — may  within  a  certain  period  be  avoided  ;  if  the 
period  elapses  without  such  avoidance  of  the  marriage,  its  validity 
can  no  longer  be  imiaigned,  but  the  husband  has  no  right  of 
management  or  usufruct  as  to  any  of  the  wife's  property  — 
BX;.B.  1364. 

I  (2)  Cireumsfauceif  caasing  revocatiou  of  right », 

The  husband's  rights  of  management  and  usufruct  are  revoked 
ipao facto : 

(a)  on  the  dissolution  of  the  marriage  by  death  or  divorce,  or 
on  a  judicial  separation  of  the  spouses ; 

(i)  on  the  husband  being  adjudged  a  bankriii»t ; 

(t*)  cm  the  husband  being  judicially  declared  to  be  dead  (45). 

The  nghts  may  be  revoked  by  the  Court  on  the  wife*^ 
application  on  one  of  the  follovs  ing  grounds  : 

(a)  on  any  of  the  grounds  on  which  the  wife  is  entitled  to 
i*equire  security  under  the  rules  stated  above — 414  sub  (6) ; 

{b)  on  the  ground  that  the  husband  has  failed  to  comply  w^itli 
his  duties  as  to  the  maintenance  of  the  wife  and  children  of  the 
marriage,  and  that  there  is  a  reasonable  cause  for  apprehension 
as  to  the  safety  of  the  claim  For  future  main tenn nee  ; 

(c)  on  the  gi-ound  that  the  husband  has  been  jdaced  under 
guardianship  (449),  or  has  had  a  curator  apjiointcd  for  the 
management  of  his  affairs  (454)  ^— B»G.B.  1418-20, 

^  If  a  ciimtor  nbseiitis  has  U^tai  appuititod  for  tbt'  liut»baiid,  the  busb«Dii*a 
HghU  or  mAUttgement  and  usufruct  are  uot  rcvokod  iui]«s&  the  appointmeini 
is  likely  to  remain  in  force  for  iiomo  time — B.G.B.  1418  Nr.  5. 
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le  husband^s  rights  of  management  and  usufruct  may  also 
revoked  by  post-nuptial  marriage  contract. 

(3)  HnsfjamV^  dntiei  on  ietocatiou  of  ntjhi». 
On  the  revocation  of  the  rights  of  management  and  ueofruct 
e  husband  has  to  hand  over  the  wbtile  ut*  the  non-privileged 
property  to  the  wife  or  her  heirs,  and  at  the  same  time  to  render 
an  account  of  his  management.^  If  ignomnt  of  the  revocation 
lie  is  entitled  to  continue  the  exercise  of  his  rights  until  the  time 
at  which  it  becomes  knovt^n  to  him,  or  would  have  become 
known  to  him  if  he  had  used  i«roper  eai*e.  If  the  revoca* 
tion  is  caused  by  the  wife's  death  the  husband  is  bound  to 
continue  such  acts  as  are  necessary  for  the  management  of  the 
non-privileged  propertj^  imtil  the  wife's  heirs  are  enabled  to 
make  proper  arrangements— B.G.B.  14)24. 

(4)   Ej^'tct  of  revocation  of  rigkU  ff  utaaagement  oml 
nmtfmct  {itparation  of  goml^y 

Where  a  liusbaiid  has  forfeited  or  lost  his  rights  of  manage- 
ment and  usufruct  on  any  grouinl  mentioned  sub  (1)  or  (2) 
{excepting  the  ground  of  the  dissulutiuii  of  the  marriage,  or  of 
a  pronouncement  of  judicial  separation),  the  matrimonial  regime 
of  'separation  of  goods  ^  {(iiUerti'atntnfff)  is  established  between 
the  spouses.  The  effect  of  the  regime  uf  ^separation  of  goods' 
is  as  follows : 

{a)  each  of  the  spouses  has  a  free  right  of  disposal  as  to  his 
projierty ; 

(A)  the  husband  has  to  bear  the  expenses  of  the  joint  house- 
hold, but  he  is  entitled  to  such  contribution  from  the  wife's 
income  or  earnings  as  appears  reasonable  imder  the  circum- 
stances ;  if  the  husband  is  uniler  guardianship,  or  has  a  curator 
ap[K»inted  for  the  management  of  his  affairs,  or  if  the  wife's  or 
the  children's  claim  to  maintenance  is  endangeiTd,  the  wife  nmy 
retain  such  part  of  her  contributii»n  as  may  be  rc<piired  to  provide 
for  such  maintenance ; 

{c)  in  the  event  of  the  wife  incurring  au)'  expense  for  the 
purposes  of  the  joint  household  it  ts  assumed,  in  the  absence  of 
evidence  to  the  contrary,  that  she  does  not  intend  to  require  re- 
imbursement from  the  husband ; 


*  For  particular*  st^e  B.G.B.  1421-1123. 
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(d)  the  husband  may,  in  the  absence  of  any  direction  i  Lit 
contrary,  retain  for  his  own  purposes  the  income  of  any  pro|icrtT 
of  which  the  management  is  by  the  wife's  voluntary  aet  entnatii 
to  him,  except  in  so  far  as  such  income  is  required  for  tbeeoHi 
of  maoagement^  or  for  the  satisfaction  of  such  of  the 
liabilities  as  would  in  the  ordinary  course  of  managemeilfcl 
natisfied  out  of  the  wife's  income — B.G.B.  1426-1430,* 

The  separation  of  goo<ls  is  not  effective  as  between  the  spooM 
and  any  third  party  unless  it  is  registered  in  the  tnaniigr 
property  register  at  the  time  which  is  material  for  the  particukr 
transactioDj  or  unless  it  is  known  to  such  third  party — B.G.E 
1431  (1). 

(5)  Beinstatemmt  of  iJte  //mband'd  righii  of  $nan4B^imai 
ami  uiufrucL 

The  Court  may^  on  the  husband's  application,  reinstate  Ui 
rights  of  management  and  usufruct  in  any  of  the  foUovifl^ 
events : 

[a)  if  the  appointment  of  a  guardian  or  a  curator  by  wUob 
the  revocation  of  the  right  wa.^  caused  is  set  aside  or  rescinded; 

(b)  if  a  husband  who  has  been  judicially  declared  to  be  dad 
is  found  to  be  living. 

Where  the  Court  reinstates  the  right,  such  pajrt  of  the  wift « 
property  as  before  the  revocation  of  the  husband's  right  bad  tit  I 
character  of  privileged  property,  or  has  in  the  meantime  i 
that  character^  becomes  privileged  property  ipso  facto.    The  rale  I 
as   to   registration   is   the  same^  mutatis  mutandi&^  as  on  tkej 
separation  of  goods— B,G.B.  1425,  1431  (2). 

*  Tht>  ruloa  as  to  the  effect  of  the  r^me  of  sepjinilioo  of  good*,  ! 
biding  applicable  Id  the  events  mentioned  above,  are  also  A|»|>ltc»d  in  aojc 
in  which  any  of  the  three  kinds  of  community  of  goods — see  416  vttb  [J)- 
ia  dtSBolved  by  the  Court,  or  id  which  separation  of  goods  ha«  been  i 
lated  for  by  marriago  contract^  or  in  which  the  husbiuad's  right  of  i 
ment  iind  usufruct  in  excliidi'd,  or  revoked  by  marriage  cooirael,  or  ill 
which  a  previously  existiug  community  of  good^  ts  revuked  by  xnaffliVi 
contract,  unless  the  contract  itself  provides  otherwi-^e  ;  thoy  are  alao  apflM 
in  all  cases  in  reeipect  of  such  part  of  the  wife^s  property  aa  has  ilie  rhmf9/^m 
of  privileged  pr^jperty,  but  whei^e  there  is  any  non-privileged  property  ttfidar 
the  husband's  management  the  wife  is  not  under  any  duty  to  oontribirtala 
tho  household  r^xpenses  in  so  far  as  the  income  of  such  non-firiviLefM 
property  represents  a  sufBcient  contribution— B.G.B.  XS7I,  1496|  1170  (l^- 
1546(1),  1649. 
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e.   Contractual  regime. 

aa.    General  rules. 

16,  The  relations  between  the  contractual  and  the  statutory 
fgime  have  been  explained  above — 413  gub  (4).     The  following 
^neral  rules  apply  to  marriage  conti'actB ; 

(1)   Nature  of  coidracL 

German  law — differing  in  that  respect  from  Frencli  law — 
lows  modifications  of  the  matrimonial  regime  to  be  made  by 
-nuptial  contract— G.B.  1432* 

(2)  Form  of  conlract. 

marriage  contract  executed  within  the  German  Empire 
lUst  be  solemnized  by  con  tern  poi-aneous  declarations  of  the 
XeB  before  a  German  Court  or  a  German  notary.  It"  not 
mizecl  in  such  a  form  it  is  void  and  of  no  effect — G.B.  1434. 
A  marriage  contract  executed  outside  the  German  Empire  may 
either  be  executed  in  the  German  form/  or  in  the  form  in 
which  contracts  of  a  i^^imilar  nature  are  executed  under  the  law 
of  the  place  at  which  such  contract  is  executed — E.G.  11, 

^Vs  to  the  registration  of  a  marriage  contract  excluding  the 
statutory  regime  see  413  sub  {4).- 

'  A  German  consul  i'^  deemed  a  German  notar}*,  in  bo  far  as  the  partlea 
I  ippearing  before  him  are  Gorman  subjects.  If  on<?  of  tlie  parties  is  not 
m  German  aubjoct  the  contract  cannot  be  executed  in  the  Gt*rman  form  in  any 
plaee  outside  the  Gennan  Empire. 

•  An  ante-nuptial  contract  between  parties  of  whom  one  is  under  totui 
Incapacity  is  inooneeivable  ;  but  a  poat-aupttal  contract  modif)-ing  the 
atatntory  or  contractiinl  regime  in  the  case  of  one  of  the  parties  becoming  of 
unsound  mind  may  fre<|uently  be  desirable  j  in  sacli  a  case  the  statutory 
agent  executes  the  contract  on  behalf  of  the  incapable  party.  A  statutory 
agent  hfls,  however,  no  authority  to  execute  a  contract  providing  for  or 
reroking  the  ri^gime  of  general  eommunity  of  goods,  or  excluding  or  re- 
introducing the  continuance  of  stieb  commuuity  after  the  death  of  one  of  the 
«pw>uses — 417  9ub  (8),  A  partj-  to  a  marriage  contract  who  is  of  restricted 
capacity  can  in  nil  eases  execute  it  with  the  assent  of  his  statutory  agent. 
{This  happens  in  any  case  in  which  an  infant  who  marriea  with  the 
statutory  agent's  authorization,  entors  into  a  marriage  contract.)  Where 
the  contract  provides  for  or  revokes  the  legime  of  general  community  of 
goods  or  excludea  or  re-introduces  the  continuance  of  the  community  after 
the  death  of  one  of  the  spouses,  the  statutory  agent,  if  he  is  a  guardian,  must 
obtain  the  leave  of  the  Guardianship  Court  ;  if  he  is  one  of  the  pareota  no 
such  leave  is  required— E.G. Bw  1487,  1508(2). 
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(3)  Motles  of  describing  mutrimomal  regime. 

The  matrimonial  regime  adopted  in  marriage  contrads^  m 
a  pfeneral  rule,  has  the  characteristics  of  one  of  several  ty^o 
known  in  the  former  German  law  or  in  French  law  (e.  g.  ivtij 
r^^me,  general  community  of  goods,  eonim unity  of  acquisit>^ 
&c.}.  These  types  imdei*  the  former  German  law  were  ?ubjM 
ii}  considemble  local  variations,  and  were  generally  descrfid 
by  some  special  name,  or  by  the  name  of  the  Code  by  wbdi 
tliey  were  defined  (e*  g.  the  community  of  the  Prusfiiaii  CoAt,  tfe 
community  of  movables  of  the  French  Code),-  It  was  usoil  in 
nmrriage  contiucts  simply  to  state  the  name  of  the  type  U 
which  the  parties  desirtKl  tr»  submit  withont  going  into  an; 
further  details. 

The  B.G.B.  forbids  all  inferences  to  any  system  of  lair,  whA 
is  no  longer  in  force,  or  to  any  system  of  foreign  law,  but  if  iht 
husband  at  the  material  date  is  domiciled  in  a  foreign  coonlrj, 
a  general  reference  to  the  law  of  that  country  is  permitted;  Ikf 
material  date  is  the  date  of  the  marriage  in  the  case  of  an  uito^ 
nuptial  eontraL't,  and  the  date  of  the  contract  in  the  c$m  rf 
a  post- nuptial  eontmct — BXj.B.  1433* 

The  onl)^  general  tyjx^s  w^hieli  are  now  recognized  by  GermaB 
law,  and  which  are  allowed  to  be  described  by  their 
names,  are  'separation  of  gooils  * — 415  sub  (4),  ' general  i 
munity  of  goods '  —417,  'community  of  income  and  profits ' — 118, 
and  'community  of  movables' — 419,  A  contract  excludiog tlie 
husbaud^s  rights  of  management  and  usufruct,  or  revokiag  if 
one  of  the  three  regimes  of  community  of  goods^  is  deemed  tn 
be  a  contract  providing  for  sepamtion  of  goods  unless  the  coiitrtn' 
appears— li.aB.  1436. 

The  contract  may,  of  course,  instead  of  describing  the  r^mt 
by  the  name  of  a  general  type,  set  out  the  rights  of  the  piiti^ 
in  exfen90 ;  w^here  this  is  done  the  statutory  regime  is  applied  la 
so  far  as  any  point  i^;  left  open*  One  of  the  defined  types  may  ake 
lie  adopted  by  the  contract,  but  made  subject  to  modificatioas 
set  out  specifically.  To  this  rule  there  is  only  one  exception.  The 
so-called  *  continued  coinm  unity  of  goods' — 417  snb  (8) — if 
adopted  at  all^  must  confomi  to  the  statutory  regnlationis;  see 
B.G.B,  1518. 
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bb.    General  cammuuiff  qf  goodtf  {AUgemeine  Guler^emeiU' 

(1)   Gentral  eftaractendkn. 

417.  The  principal  characteristie  of  all  systems  of  commonity 
f  goods  is  that  the  wliok'  or  eeiHrain  paAs  of  tho  property  of 
ach  spouse  by  virtue  nf  the  adoption  «>f  the  regime  becomes 
ested  in  the  two  spouses  as  co-owners  ((JesamfJtamh'r — 304), 
Q  equal  moieties,  but  so  that  the  eoinmon  property  is  managed 
►y  the  husband  J  and  that  he  also  rec*eives  the  income  as 
nanager  of  the  community  J  The  community  is^  as  a  general 
iilcj  dissolved  by  the  dissolution  of  the  marriagCj  and  may  also 
le  dissolved  on  eertaii>  other  grounds  mentioned  below  sub  (7). 
f,  however^  on  the  death  of  one  of  the  spouses  any  issue  of  the 
marriage  are  in  existence  the  community  may^  under  the  regime 
f  general  community  oF  goods,  and  also  under  the  regime  i>f 
l*ommunity  of  movables^  be  continued,  in  certain  events^  between 
the  surviving  spouse  and  the  issue  (if  the  marriage  in  the  manner 
xplained  below  sub  (8), 

(2)  I/ii/incfioH  bettveeii  several  klad^  of  projiert^, 

^^HHl  common  irroperty  (Gemmfr/nf)  consists  of  the  whole 
^^^Ity  of  both  sijousci^  which  is  not  the  separate  property  ol: 
one  of  theiii.  Where  a  general  community  of  goods  has  been 
stipulated  for  by  ante-nuptial  marriage  contract  the  property 
vested  in  each  of  the  spouses  at  the  date  of  the  marriage,  in  so 
far  as  it  has  not  the  chai-acter  of  separate  ]  property^  becomes 
vested  in  both  s|>ouses  as  co-owners  immediately  on  the  marriage, 
and  all  pr^iperty  acquired  subse<|nently  to  the  marriage  by  one 
of  the  sjx>uses^  and  not  having  the  character  of  separate  property, 
becomes  vested  in  both  spouses  as  co-owners  immediately  on 
acquisition.  Where  a  geticral  community  of  goods  is  established 
by  post-nuptial  contract  a  corresponding  rule  is  applied,  the  date 
of  the  contract  being  substituted  for  the  date  of  the  marriage — 
RG.B.  1438. 

The  separate  property  is  either  privileged  (ForbeAaHs^ui)  or 
non -privileged  (Sfjnderf/f/f)  ;  the  non -privileged  separate  property 
consists  of  objects  of  whicli  the  ownership  cannot  be  tninsf erred 
by  act-in-the-law  (e.  g.  property  lield  under  any  feudal  tenure, 

Neitlii^r  of  Iht?  sjK>us<?ii  cau^  while  tlif  community  subsist!*,  assign  or 
fbarg^  his  undivided  shurt^  in  the  common  property  or  demand  n  partition. 
debtor  is  Hot  ontill«d  to  set  oft'  n  claim  .igain^t  either  of  the  spouaeB 
llnst  »  d^bt  owing  to  the  common  fund,  tinlos*  sueli  claim  is  eufoiroahl** 
AgAiJist  the  common  firoperty— B,G.B.  1 44*2. 
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riglits  of  usufruct,  &c.) — B,G.B.  1439;  the  privileged  property 
includes  the  same  classes  of  property  as  are  iueladed  in  the 
privileged  property  under  the  statutory  regime — 414  sub  (2)^ 
excepting,  however,  property  consisting  of  things  intended  for 
the  wife^s  personal  use  and  property  acquired  by  the  mfe'a 
pei-sonal  work,  or  in  the  course  of  her  trade  ;  the  last  mentioned 
classes  of  property  form  part  of  the  common  fund — B.G.B- 
1440. 

(3)  Hmhand'a  righU  of  manaf^mntni  and  (ti^osilhn. 
(a)  As  re^ard^  common  prroperl^^ 

The  husband's  rights  of  management  and  disposition  in 
respect  of  the  common  property  go  much  further  than  the 
corresponding  rights  in  respect  of  the  non-privileged  property 
under  the  statutory  regime.  As  a  general  rule  he  has  free 
powers  of  disposition  in  respect  of  any  right  or  thing  included 
in  the  common  property.- 

The  following  classes  of  transactions,  however,  require  the 
wife's  assent : 

(1)  agreements  or  dispositions  relating  to  the  whole  or  AH 
aliquot  part  of  the  common  property  ; 

(2)  agreements  or  dispositions  relating  to  immovables  ; 

(3)  promises  of  gifts,  or  gifts  which  are  not  made  or  given 
for  the  purpose  of  satisfying  a  moral  duty,  or  in  compliance  with 
the  rules  of  social  propriety. 

In  cases  (1)  and  (3)  a  disposition  made  in  satisfaction  of  an 
obligation  undertaken  with  the  wife^s  assent,  can  be  made  by 
the  husband  alone. 

The  leave  of  the  Court  takes  the  place  of  the  wife's  assent 
in  the  same  events  as  under  the  statutory  regime — 414  sub 
(3)— B.G.B.  1443^1447. 

{jj)   J*  to  sejmrate  non-privileged  property. 

The  husband  retains  the  management  of  his  own  non-privileged 
separate  property,^  and  has  the  same  powers  in  respect  of  the 
wife's  non -privileged  separate  property,  as  in  the  case  of  the 
statutory  regime— 414  sub  (3)— B.G.B.  1439. 

*  Under  the  statutory  regime  the  husband  ia  hound  to  exerclee  du^ 
diligetico  and  to  it^nder  nn  aeeount  of  his  management— RO.B.  1S74, 
Under  the  r<SgimG  of  general  community  of  goods,  no  such  liflbiUty  exists,  aa 
n  general  rule.    The  husband  must,  however,  replace  the  value  : 

(1)  of  an  J  intoutlonal  diminution  of  the  common  property  ; 

(2)  of  any  diminution  brought  about  by  a  trnnHaetion  requiring  the  wUe^s 
assent  and  entered  into  without  such  assent— B.G.B.  H5G. 

•  A*  to  promisoa  of  gifts  9ee  B.O.B.  1446. 
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(c)  A*  fo  /mvile^eil  properly, 
'"he  husband  has  o£  course  full  powers  of  management  and 
ition  as  to  his  own  privileged  property  * ;  he  has  no  powers 
tsoever  over  the  wife's  privileo;ed  property. 
If  the  husband  is  under  guai-dianship  his  powers  of  manage- 
itit  and  disposition  are  exercisable  by  his  guardianj  even  where 
wife  is  the  guard ian—B.G.B.  1457* 

(4)  Wi/e^  powers  of  dUpmUhn, 
[a)  As  reffanh  cofnmoH  properfy. 
The  wife  as  a  general  rale  has  no  power  of  disposition  in 
I6x>eet  of  the  common  property,  but  the  common  pro[)erty  may 
Bcome  bound  by  transactions  entered  upon  by  her  with  or  with- 
t  her  huslmnd's  assent  (or  with  the  leave  of  the  Court  in  lieu 
the  husband's  as^sent)  in  a  similar  way  as  the  non-priviIeged 
operty  may  under  the  statutory  regime  become  bound  by  such 
ansactions— 414  sub  (4)— B.G.B*  1449-1455. 

(4)   A$  teganh  separate  property. 
As  regards  the  non-privileged  and  privileged  separate  property 
le  wife  has  the  same  powers  of  disposition  respectively  as  those 
:ercisable  i*espectivcly  over  the  non- privileged  and  privileged 
•operty  under  the  statutory  regime— B*G.B.  1439,  1441. 

(5)  Rules  as  fo  receipt  ami  disposal  of  income, 
{a)   As  to  common  property, 
J%e  income  belongs  to  both  spouses  as  tenants  in  common  as 
St  of  the  common  property,  but  the  huslmnd  by  virtue  of  his* 
►wers  of  management  is  entitled  to  receive  it;  the  expenses  of 
e  household  are  payable  out  of  the  common  proijerty— B.G.B, 
1458.     The  debts   which   are    enforceable    against   the   corpus 
below  sub  (6) — are  of  course  also  enforceable  against  the 
peome. 

(4)   As  to  non-privileged  separate  property* 

The  income  of  the  non -privileged  separate  property  of  both 
loufies  accrues  to  the  common  property— B.G,B»  1439,  1525, 

{e)  As  to  privileged  property^ 
Each  spouse  is  entitled  to  receive  the  income  of  the  privileged 
'op>erty  belonging  to  him ;  but  in  so  far  as  the  income  of  the 

sommon  property  and  of  the  non-privileged  separate  property  is 
mffieient  to  provide  for  tlie  household  expenses,  the  wife  must 
Ifoibute  a  reasonable  part  of  such  expenses  from  the  income  of 

er  privileged  property— B.G.B.  144L^ 

As  to  promisea  of  gifts  see  B.G.B.  1416. 

A  hiiabaud  having  privileged  prnpertj  b  bound  to  provide  far  ike  wife's 
iCRt-^riEtt  X*  1 
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(6)  Liability  for  debU. 

{a)   Creditor's  rights  as  to  common  property. 

The  husband's  creditors  may  enforce  their  claims  against  tti 
common  property  in  all  cases.  The  wife's  creditors  may,  ai 
a  general  rule^  enforce  their  claims  against  the  common  propotj, 
but  the  same  classes  of  liabilities  which  imder  the  statatorf 
regime  are  not  binding  on  the  non-privileged  property,  aic 
under  the  regime  of  general  community  of  goods  not  brnding  oi 
the  common  property.  The  liabilities  which  are  binding 
the  common  property  are  called  'common  property  liabilities' 
(Ge8amtgutverbindlicAieiten)—B.G.B.  1459  (1),  1460-1462, 

(b)   Creditor's  rights  as  to  separate  property. 

The  husband's  creditors  may  enforce  their  claims  against  hii 
non-privileged,  as  well  as  against  his  privileged  separate  pio> 
perty.  The  wife's  creditors  may  enforce  their  claims  aga^ 
the  wife's  privileged  property  in  all  cases — B.G.B.  1441 ;  their 
remedies  against  the  wife's  non-privileged  separate  property  i» 
regulated  by  the  same  rules  as  the  creditor's  rights  against  tk 
wife's  non -privileged  property  under  the  statutory  r^;ime— 
B.G.B.  1439,  1525. 

[c)   Personal  liability  of  spouses. 

Each  spouse  is  of  course  personally  liable  for  his  own  debts. 
The  husband  is  also  liable  severally  and  jointly  with  the  wife  for 
such  of  her  liabilities  as  are  binding  on  the  common  property 
under  the  rules  stated  sub  (a).  The  last-mentioned  liability 
ceases  on  the  dissolution  of  the  community — see  below  sub  (7), 
in  respect  of  such  debts  as  are — as  between  the  spouses — charge- 
able against  the  wife  under  the  rules  stated  sub  (d) — B.G.B. 
1459  (2). 

{d)   Apportionment  of  liabilities  as  between  husband  and  wife. 

Some  of  the  common  property  liabilities  are,  as  between  hus- 
band and  wife,  chargeable  on  the  privileged  property  of  the 
spouse  through  whom  the  liability  arose.  This  rule  applies 
to  all  the  classes  of  liabilities  which  under  the  statutory  regime 
must,  as  between  husband  and  wife,  be  borne  by  the  wife's 
privileged  property.* 

maintenance  independently  of  the  nature  of  the  matrimonial  regime ;  sm 
412  sub  (9). 
*  There  is  also  a  special  provision  as  to  the  chargeability  of  the  ooat  of  iB 
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the  husband  applies  any  part  of  the  common  property  for 
lie  benefit  of  his  privileged  property,  he  must  make  up  the 
lefieiency ;  on  the  other  hand^  he  can  claim  compensation  from 
ihe  common  property  for  the  vahie  of  any  part  of  his  privileged 
property  apphed  by  him  for  the  benefit  of  the  common  property. 
Claims  for  a  proper  apportionment  of  the  burdens  respectively 
ailing'  on  the  several  funds  cannot^  as  a  general  rule,  be  enforctd 
icfore  the  dissolution  of  tha  community,  but  in  so  far  as  the 
irife^s  privileged  property  is  sufficient  to  pay  any  matured  debts 
diargeable  against  herj  tlie  claims  against  her  privileged  pro- 
perty may  be  enforced  as  they  arise — E.G*  B.  1463-1467* 

(7)  Dmoitiiion.  of  community, 

(a)  Grounds  of  dissoluiiofu 

e  community  is  dissolved  ipsafacfo  in  either  of  the  following 
vent© : 

(1)  on  the  dissolution  of  the  marriage  by  death  in  any  case  in 
which  the  issue  of  the  marriage  do  not  take  the  place  of  the 
deceased  spouse  under  the  rules  stated  sub  (8) — B.G*B,  1482, 
1483; 

^2)  on  the  dissolution  of  the  marriage  by  divorce  or  on  the 
judicial  separation  of  the  partie&^-B.G.B.  1564,  ISBe."^ 

The  community  may  be  dissolved  by  order  of  the  Court  on  the 
wife's  application  in  any  of  the  following  events  : 

(1)  if  the  husband  has  without  the  wife^s  assent  disposed  of 
my  ]>art  of  the  ivife^s  property  by  any  transaction  requiring 
uch  assent  and  the  wife^s  interests  are  seriously  endangered 

thereby  * ; 

(2)  if  the  husl>and  has  wilfully  reduced  the  common  property ; 

(3)  if  the  husband  fails  to  perform  his  duties  as  to  the  main- 

Vutflt  for  »  child  of  tho  marriag<*,  or  for  a  child  of  one  of  tho  spouses,  provided 
t^j  the  husband  out  uf  the  common  property  ;  sec  B.O.B.  1465* 

•  The  ftftme  conaeq nonce  foHows  in  any  case  in  which  the  marru^e  is 
iiasoWod  by  the  re- marriage  of  ono  of  the  spousea  after  &  judicial  ord«>r 
leeUriDg  the  other  spouse  to  be  dead— 411  note  2.  If  the  re- marriage  is 
mbsequently  avoided  the  general  community  of  goods  is  ipso  facto  reinstated, 
^,  on  the  other  hand,  the  conjugal  community  is  reinstated  after  an  order  of 
judicial  sepnrution  the  separation  of  goods  continues,  unless  a  new  marriage 
ectntniet  providing  for  the  reinstatement  of  the  community  of  gooda  is  made — 
B.G.B.  1587. 

*  Such  a  tranaaotion  would,  as  between  husband  and  wife,  be  invalid^  but 
It  might  l>e  valid  as  between  the  husband  and  an  innoct^nt  third  party  (this 
irould  happen  if  an  immovable  forming  part  of  the  common  property  had 
^n  registered  in  the  land  register  in  the  husband's  sole  name  and  trans- 
ferred by  him  to  a  bona  fide  purchaser)  < 
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tenance  o£  the  wife  or  of  the  issue  of  the  marriage^  and  if  their 
future  mamtenance  is  eeriously  endangered  ; 

(4)  if  the  husband  is  placed  under  guardianship  on  the  ground 
of  extravagance  ^ ; 

(5)  if,  by  reason  of  the  obligations  incurred  by  the  husband, 
the  common  property  is  charged  with  debts  to  such  an  extent 
that  serious  risk  arises  as  to  the  wife^s  after-acquired  property. 

If,  owing  to  the  wife's  liabilities,  a  similar  risk  arises  as  to 
the  husband's  after-acquired  property*  the  community  may  be 
diHsolved  by  the  Court  on  the  husband's  application — ^B.G*B, 
1468,  1469, 

The  community  may  also  be  dissolved  by  post-nuptial  marriage 
contract. 

{fj)   Effect  of  diuolution. 

On  the  dissolution  of  the  commimity  either  spouse  is  entitled 
to  claim  a  partition  of  the  common  property  {AmeinaHtUrtetzung) 
in  accordance  with  the  rules  mentioned  l>elow  ^^ ;  the  s|>oufles  are 
henceforth  deemed  to  live  under  the  re(i:ime  of  *^  separation  of 
goods  *^ 41 5  sub  (4)^  each  s|)Ouse  taking,  as  his  property,  the 
property  apportioned  to  him  on  such  partition  or  acquired  aft-cr 
the  date  from  which  the  dissolution  operates.^^  The  rule  as  to 
tlie  registration  of  the  change  of  rdgime  is  the  same  as  in  the 
Qs^e  of  the  revocation  of  the  husband's  right  of  management 
and  usufruct  under  the  statutory  regime. 

During  the  period  between  the  dissolution  and  the  completion 
nf  the  partition  the  management  of  the  common  property  is 
vested  in  both  spouses  jointly.  The  property  must  in  the  first 
instance  be  applied  towards  the  payment  of  the  common  property 
liabilities^^;  the  residue  is  divided  between  the  spouses  in  equal 
parts,  but  eat?h  spouse  may  claim  the  specific  appropriation  of 
certain  specified  kinds  of  objects  contributed  by  him  to  the 
common  property  in  part  satisfaction  of  his  share.  The  rule  m 
to  the  equalldivision  of  the  residue  is  departed  from  in  a 
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*  If  the  husband  U  placed  iind&r  gnardianahip  on  anjr  other  grotiod  iho 
Qommunity  oontinuea,  the  hiiabAnd's  guardian  managing  the  common 
property  in  hie  placf** 

^^  Where  the  dissolution  of  the  community  is  ordered  by  the  Court,  the 
npplicAQt  may  require  the  partition  to  operate  as  from  the  dato  of  the 
jippUcation— B.G.B.  1170,  Aa  to  partition  by  the  Court  see  QuaU  ubtr/m- 
wUligt  Qtfichtsbarkeit  s.  99. 

^  Property  acquired^  by  way  of  substitution  for  any  part  of  the  oomnioik 
property,  between  the  date  of  the  dissolution  and  the  date  of  the  oompl<»ttott 
of  the  partition,  accrues  to  the  common  property— BG*B,  1473. 

"  A«  to  unmatured  or  disputed  liabilities,  and  aa  to  liabilities  whiob, 
ttH  betw««in  the  spiyuaeSj  are  chargeable  against  one  of  them  exetusiTely,  dee 
B.O.B.  1475  ;  as  to  the  personal  liability  of  the  spou&es  after  the  partition  of 
the  common  property  see  6.03.  1480,  1481. 
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rliere  on  a  divorce  or  judicial  separation  one  of  the  spouses  is 
eclared  to  be  the  exclusively  g-uilty  party — ^^ii  sub  (2)*  lu  isuch 
.  eaise  the  innocent  party  is  entitled,  at  his  option,  either  to  claim 
,  half  share  of  the  residue  or  a  return  of  the  value  of  his  con- 
tributions: to  the  common  property ;  if  a  return  of  the  contribu- 
ioa  is  claimed  and  it«  full  value  cannot  be  restored  the  deficiency 
6  borne  by  the  spouses  in  e<|ual  shares  *^—B*G.B.  14-70-1478, 

In  any  case  in  which  the  death  of  one  of  the  spouses  causes 

,the  dissolution   of   the  community,    the  part   of   the   common 

property  appropriated  to  his  share   forms  part  of  his  estate — 

SIB.  1482,14.84(3),  1510. 
(8)  Cofitinuanee  of  communify  after  dealA  of  one 
i>f  the  ipouaen. 
{a)  Generat  rule9. 
f,  on   the  death  of  one  of  the  spouses,  any  issue  of   the 
marriage  between  him  and  the  surviving^  si>ousc  are  Iivinij,  the 
community  is  contmoed  between  the  surviving;  sjx)U9e  and  such 
issue,  unless  the  continuance  is  excluded  or  prevented  in  one  of 
the  ways  raenticined  below — B.G,B.  1483  (1)* 

If  the  community  is  continued  the  share  of  the  deceased 
ff>ousc  is  not  deemed  to  Ijclonfj;'  to  his  estate,  but  ]>asses  to  tlie 
issue  in  the  same  way  as  if  under  Enf^lish  law  it  had  been  settled 
upon  the  deceased  spouse  for  life,  with  remainder  to  the  issue 
Burviving  him.** 

The  continuance  of  the  community  may  be  txcludedi   (1)  by 
express  provision  in  the  contract  providing  for  the  general  com- 
munity of  goods  or  in  a  subsequent  contract;  {2)  by  a  testa- 
mentary^ disposition  made  by  the  spouse  by  whose  death  the 
marriage  is  dissolved ;    but  such   a   disposition   is   inoperative, 
planless  the  testator  was  at  its  date  entitled  to  deprive  the  surv^iving 
^Bkise  of  his  compulsory  portion  (516),  or  to  obtain  a  judicial 
PMer  for  the  dissolution  of  the  community — B.G3,  1508,  1509. 
The  continuance  of  the  community  may  in  all  cases  be  pre- 
^renfed  by  the  refusal  of  the  surviving  spouse  to  accept  such 
continuance — B.G,B.  1484. 

I  "  lUustration  ;  /T,  who  baa  contributed  £50,000  to  the  common  property,  ia 
divorced  on  W*a  petition,  he  being  declared  the  guilty  party.  W,  having 
fContributed  nothing  will  of  course  adopt  the  first  ftlternutive.  Ifahohad 
contrihuted  the  £50,000  and  K  had  contributed  nothings  she  would  have 
(adopted  the  second  alternative  ;  if  in  such  a  esse  the  value  of  the  common 
/property  available  for  partition  hud  amounted  to  £40^000  she  would  obtain 
£40,000  and  have  a  personal  claim  against  H  for  £5^000, 

**  This  continuance  of  the  community  is  of  Germanic  origin  ;  it  does  not 
«xi8t  in  French  law. 
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(b)  Ri^IiU  of  miie. 

If  on  tbe  deatb  of  one  of  the  spouses  no  issue  other  than  isscie 
of  the  marriag'e  between  the  deceased  Bpouse  and  the  surviWng 
spouse  are  living-^  the  share  of  the  deceased  sponse  becomes 
vested  in  wueh  of  the  issue  as  arc  deemed  his  statutory  heirs 
(475)*  The  community,  as  from  the  death  of  the  predeccasiDg 
spouse^  IS  in  such  a  case  called  a  '  continued  community  ^  {farf- 
^esef'ife  Gutergem  eiusch  aft) , 

If  any  issue  of  the  deceased  spou&e  other  than  the  issue  of  the 
marriage  between  him  and  the  surviving  spouse  are  living  such 
issue  are  entitled  to  the  same  rights  as  if  the  share  of  the 
deceased  spouse  belonged  to  bis  or  her  estate^  and  may  claim 
satisfaction  of  their  portions  out  of  the  common  property,  in  so 
far  as  the  separate  property  of  the  deceased  spouse  is  insufficient 
for  that  puq^ose— B.G.B.  14^3. 

Illustration  1 :  IF  dies  intestat'C,  leaving  her  snr\"iving  her 
husband  H^  and  J,  a  child  of  the  marriage,  and  J5,  a  child  bjr 
a  former  marriage.  She  leaves  no  privileged  or  non-privileged 
separate  property ;  the  eommon  property  after  payment  of  debtg 
is  valued  at  £8,000,  Under  the  law  of  intestacy  B  is  entitknl  to 
three-eighths  of  his  motber^s  estate*  The  value  of  tbe  estate 
is  deemed  to  be  one-half  of  tbe  net  value  of  the  commoa 
property.  B  therefore  receives  objects  of  the  value  of  £1,500 
out  of  the  common  property ;  the  reisidne  is  the  commcm  property 
of  if  and  A, 

Either  spouse  may  by  a  testamentary  disposition  assented  to 
by  the  other  spouse  deprive  any  issue  of  his  share  in  tbe  con- 
tinued community  j  tbe  issue  so  deprived  of  his  share  may  claim 
a  compulsory  portion  out  of  tbe  share  of  the  deceased  in  the 
common  property,  without  prejudice  to  his  claims  against  the 
separate  estate  of  such  deceased — B.G^B.  1511. 

Illustration  2  :  H  dies,  leaving  him  surviving  his  wife  W,  and 
three  children  of  tbe  marriage,  A^  B,  and  C;  //,  by  a  testa- 
mentary disposition  assented  to  by  Jf\  has  excluded  C  from  the 
continued  community,  but  has  made  no  testamentary  disposition 
as  to  the  distribution  of  his  separate  estate ;  tbe  net  value  of  the 
separate  estate  is  £4,000,  and  one-half  of  the  net  value  of  the 
common  property  £8,00().  C^e  statutory  portion  is  one-fourth, 
bis  C4>mpiilsory  jiortion  one-eigbtb  of  H's  estate;  he  therefore 
receives  £1,000  out  of  the  separate  e&tate  and  £1,000  out  of  the 
common  property, ^^ 

^  The  claims  of  the  ismie  of  a  former  marringe  are  different  in  kind  from 
the  clftimi*  of  uny  excluded  ia^ue.     Claimants  of  the  firBt-mentioned  cL 
ar«  entitled  to  an  apportionment  of  objects  representing  their  sham  ia  ili# 
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(c)    Alterations  as  to  constiddion  oj^  common  property. 

shown  abovcj  the  common  property  may  be  diminiBhed  by 
claims  of  any  issue  of  the  deceased  spouse,  not  being  issue  of 
is  marriage  with  the  surviving  spouse^  and  also  by  the  claims 
if  any  issue  of  that  marriage  excluded  by  testamentary  dis- 
ition  ;  on  the  other  hand,  the  common  property  is  increased 
y  the  fo!lowing  classes  of  property  :  (1)  property  at*cruinf]f  to 
.he  surviving'  spouse  out  of  the  separate  estate  of  the  deceased 
'^ ;  (2)  property  accruing  to  the  surviving  spouse  after  the 
.h  of  the  deceased  spouse— B.G.B.  1485, 
'he  rules  as  to  what  constitutes  privileged  or  non-privilegt d 
iroperty  of  the  surviving  spouse  are  not  modified  by  the  con- 
woance  of  the  community — B,G,B*  1486. 

(fi)    Rules  as  to  manatjemeHl  of  common  ^Jroperfy  and 
liahilitif  for  dehh. 

The  rules  on  these  subjects  which  are  applicable  during  the 
DFiginal  community  also  apply  during  the  continuance,  but  so  that 
the  surviving  sjiouse  takes  the  husband's  place— B.G.B*  1487. 

The  common  property  liabilities  of  the  deceased  spouse,  as 
Well  as  all  the  liabilities  of  the  surviving  spouse^  are  enforceable 
igainst  the  common  property  ^^ — B,G,B.  1488. 

{e)    Effect  of  death  or  renunciation  of  participating  issue. 

On  the  death  of  any  participating  issue  during  the  con- 
Linuanee  of  the  communityj  his  issue  (if  any)  are  substituted 
n  his  place;  the  share  of  any  participating  issue  who  has  died 
mthout  leaving  issue  accrues  to  the  surviving  participating 
issue;  if  no  participating  issue  survive,  the  whole  of  the  common 
)roperty  becomes  vested  in  the  surviving  spouse.  The  share 
>f  any  deceased  issue  is  not  deemed  to  form  part  of  his  estate-^ 
B.G.B.  1490. 

Any  participating  issue  may  renounce  his  share  by  declaration 
)efore  the  competent  Courts  or  by  agreement  with  the  other 

property  ;  in  the  c^so  of  claimants  of  the  second  cIabs,  the  cljiim  Is  for  a  ^um 
of  money  representing  the  compulsory  portion. 

"  lUusfcrntion  :  In  the  case  mentioned  in  Dluatrntion  2  given  above  sub  (6) 
IT  is  entitled  to  one-fourth  of  H*s8oparato  estate  ;  thtsDne-fourth  part  having 
bhe  value  of  £1,000  is  added  to  the  common  projwrty.  It  follows  that  in  that 
particular  case  tlie  value  of  the  common  property  remains  as  it  waa  bt-fore^  the 
01,000  paid  oat  to  C  being  counterbalanced  by  the  £1,000  newly  contributed 
by  W, 

'*  The  Liabilities  of  the  participating  issue  are  not  charged  on  the  common 
luroperly,  nor  are  they  personally  liable  for  the  debts  of  the  deceased  or  th« 
Wrviving  spouse— B.G.B.  1489  (3).  As  to  the  personal  liability  of  tb« 
mrviving  spouse  see  B.G.B.  1489  (1)  (2). 
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participants,^*  If  the  person  wishing  to  reQOunce  his  stare  w 
under  parental  power  (441)  or  under  guardianship  (449)  ihf 
leave  of  the  Guardianship  Court  must  be  obtained  in  the  find 
instance.  The  renunciation  has  the  game  effect  as  the  death 
without  issue  of  the  renouncing  party— B.G.B- 1491. 

(/)  DUsolutian  of  continued  commttnUy, 

The  continued  community  may  be  dissolved  by  the  srirvii.T> 
ppouse  at  any  time,  and  is  diseolved  ip^o  facto  by  the  re-mar  ' 
or  death  of  the  surviving  spouse.  The  community  may  also  be 
dissolved  by  the  Courts  on  the  application  of  any  part ici pat in|; 
issue:  (1)  on  grounds  similar  to  those  on  which  a  community  of 
goods  between  husband  and  W'ife  may  be  dissolved  on  the  appH* 
cation  oH  one  of  the  spouses — see  above  sub  (7)  (a)  ;  (2)  on  the 
ground  that  the  surviving  spouse  has  forfeited  his  parental  power 
(4-42)  in  respect  of  the  applicant  or  would  have  forfeited  it  if  he 
had  been  entitled  thereto— B.G.B.  1492-1496. 

The  rules  as  to  the  effect  of  the  dissolution  are  similar  to  thope 
applied  in  the  case  of  the  dissolution  of  a  community  between 
husband  and  wife  ^^— B.G.B.  1497,  1498. 

The  surviving  spouse  takes  one -half  of  the  common  property  ; 
the  other  half  is  divided  among  the  participating  issue  on  the 
same  principles,  as  if  such  half  were  the  residuary  estate  of  tie 
predeceasing  spouse,  and  as  if  E^ueh  spouse  had  died  intestate, 
leaving  no  issue  other  than  the  participating  issue*** — B.03, 
1503(1). 

The  predeceasing  spouse  may,  by  testamentary  disposition  made 
with  the  assent  of  the  surviving  spouse,  reduce  the  share  of  any 
issue  in  the  common  property  to  a  half  of  the  statutory  ahare» 
and  may  also  on  the  same  grounds  as  those  on  which  a  person 
entitled  to  a  compulsory  portion  may  be  deprived  thereof  (516) 
deprive  any  issue  of  the  whole  of  such  share.    Any  ksue  declared 

^*  In  such  a  case  a  payment  may  be  made  oat  of  the  common  property  in  I 
conaideration  of  the  renunciatioQ. 

*•  As  to  the  apportioBiDi  nt  of  the  tiabiltties  as  between  the  partiea 
B.G.B.  1499,  1600,  1504,     As  to  the  apprr>priatiuR  of  specific  objects  see  B.Q3, 
1502,  1515. 

^  Advaneei  reoeiyed  during  the  lifetime  of  the  predeceasing  spouse  mu&t, 
as  between  the  participating  issue  inter  »e  be  brought  into  hotchpot ;  any  I 
payment  made  out  of  ilie  common  property  during  the  subatstenoe  of  the 
oommunity  in  consideration  of  the  renunciation  of  a  share  is  deemed  to  | 
haire  been  made  in  part  satisfaction  of  the  moiety  belonging  to  the  iaeixe  ; 
as  between  the  issue  inter  h  8U«h  payment  is  deemed  to  be  made  in  part 
ajitisfaction  of  the  clsims  of  thoae  who  are  benefited  by  the  renunciation— ^ 
B  G.B.  1501,  150^.  As  to  the  right  of  the  participating  i&sue  to  the  restora- 
tion of  gifts  made  by  the  spouses  during  their  joint  lives,  for  the  purpose  of 
supplementing  their  compulsi^ry  portions  see  B.Q3.  1506, 
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iworthy  to  inherit '  {erhmtcUrdifjl) — 4S0— forfeits  his  share  in 
im  continued  communitj— B.aB.  1506,  1512-1514,  1516.^» 

cc  Cammunit^  ^income  and  prof  (a, 

418.  The  regime  of  community  of  income  and  profits  ( Errnftfien- 
hafti^Qetnelnxchafi — Commnnauti  rMuHe  mix  acquets) ^  as  defined 
the  B.G.B.j  resembles  the  varions  systems  whicli  under  the 
name  before  1900  formed  the  statutory  regime  in  many 
of  Germany ;  the  same  name  is  also  g'lven  to  ona  of  the 
(ontractual  regimes  specially  defined  by  tlie  rrench  Code  ss.  1498, 
.499.  The  main  characteristic  of  this  r^i^ime  as  defined  by  the 
J.G-B.  is  that  the  common  property  is  const itutetl  exclusively 
>y  the  earnings,  profits,  and  income  aeeruin^  to  the  spouses 
luring  the  subsistence  of  the  marriag^e  (excluding,  however,  the 
ncome  of  the  wife's  privileged  property  and  such  other  kinds  of 
rncome  as  are  excluded  from  the  community  by  marriage  con- 
tact)* All  other  property  belonging  to  either  spouse  at  the 
tonimeneement  of  the  community  or  accruing  during  its  con- 
in  uance,  otherwise  than  by  way  of  income,  remains  the  sepai^te 
)ropeiiy  of  such  spouse*  Privileged  separate  property  is  only 
■ecogtiized  in  the  w^ife^s  ease  and  is  formed  of  the  same  clat^seu 
)f  property  as  constitute  the  wife^s  privileged  property  under  tlie 
■^ime  of  general  community  of  goods,  AH  other  proj>orty 
)elonging  or  accruing  to  either  spouse  not  being  in  the  nature 
>f  income  is  deemed  non-privileged  separate  property  of  such 
jpouse,  with  the  effect  that  the  income  of  such  property  becomes 
Dommon  property*  All  proiKTty  which  cannot  be  proved  to  be 
te  property  is  deemed  to  be  included  in  the  common 
rty— B.G.B.  1519-1524,  1526,  \h27} 
e  management  of  the  common  property  is  governed  by  the 
rules  as  under  the  regime  of  general  community  of  goods 
H7  snb  (3)  (4)— B.G.B.  1519  (2). 

The  wife^s  non-privileged  property  is  managed  by  the  husband 
in  the  case  of  the  statutory  regime — B.GJJ,  1525. 
The  expenses  of  the  household  and  all  outgoings  affecting 
ither  the  common  property  or  the  non-privilcged  property  of 
cither  spouse  are  jmyable  out  of  the  common  pro|)erty.  The 
husband's  creditors  can  enforce  their  claims  against  the  common 
property  in  the  same  way  as  under  the  regime  of  general  com- 
in  unity. 

^  ksLj  i»u«  mvf  abo  in  the  lifetime  of  both  (ipof»«a  renotmoe  hia  right  to 
shiire  in  the  contino^d  commonit/  in  the  »isne  RiAnnor  m  «  khure  in  an 

Bstate  nmy  be  renounced   in   Ihe  lifetime  of  a  ivstjiUtr  of  int«»tAt*— 47^, 

4d5  (I)  CaWB.G.B.  1517. 
1  Ae  to  the  right  of  eaeh  tpooee  to  dAim  mi  loventorj  of  the  non-priTUegtd 

l^ropertjr  0e4»  B.G3.  1628. 
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The  rights  of  the  wife's  creditors  in  respect  of  the  common  pro* 
perty  are  more  restrietcd  than  under  the  regime  of  general  comrau- 
nity  of  goods;  thus,  for  instance^  claims  in  respect  of  the  wife'g 
unlawful  acts  and  claims  in  respect  of  liabilities  incurred  by  her 
before  the  commencement  of  the  commnnity  cannot  be  eaforced 
against  the  common  property — B.G.B.  1529-1534.  The  rtil€« 
ae  to  the  apportionment  of  the  liabilities  as  between  the  spouses 
also  differ  somewliat  from  the  rules  applicable  under  the  regime 
of  general  community  of  goods^B^G.B.  1535-1538,  1541.- 

The  husband  as  well  as  the  wife  may  obtain  a  judicial  order 
for  the  dissohition  o£  the  community  on  the  same  grounds  as 
under  the  regime  of  general  community  of  goods*  The  wife 
may  also  obtain  a  judicial  order  for  the  dissolution  of  the 
community  on  the  grounds  on  which,  under  the  statutory  rS^me^ 
she  may  obtain  an  order  for  the  revocation  of  the  husband's 
rights  of  management  and  usufruct.  The  community  is  dis- 
solved ipso  fact  0  on  the  grounds  on  which  a  general  eoramunity 
of  goods  is  dissolved  ipsofacio,^  and  also  on  the  grounds  on  which 
the  husband^s  powers  are  revoked  ipso  facto  under  the  statutory 
regime — B.G.B.  1542-1544.  It  may  also  be  dissolved  by  poet- 
nuptial  marriage  contract. 

The  rules  as  to  the  effects  of  the  dissolution  of  the  community 
are  the  same  as  under  the  i-eginie  of  general  community  of  g^xnls ; 
as  regards  the  wife^s  non-privilegetl  property  the  rules  applicable 
on  the  revocation  of  the  husband's  rights  of  management  and 
usufruct  under  the  statutory  regime  apply.  If  the  dissolntion 
of  the  community  is  brought  about  by  any  event  other  than  the 
dissolution  of  the  marriage  by  death  or  divorce,  the  regime  of 
*  separation  of  goods  ^  takes  the  place  of  the  regime  terminated 
by  the  dissolution— B.G.B.  1545,  1546. 

The  reinstatement  of  the  community  of  income  and  proRU 
may  be  brought  about  on  the  same  grounds  as  the  reinstatement 
of  the  husband^s  rights  of  management  and  usufruct  under  the 
statutory  regime ;  the  wife  may  obtain  a  judicial  order  for  the 
reinstatement  of  the  community  in  any  case  in  which  it  has  been 
dissolved  by  reason  of  the  husband's  bankruptcy — B.G.B.  1547, 
1548. 


I 


•  In  so  far  aa  the  common  property  is  benefited  at  the  expense  of  the  non- 
privileged  aepjirate  property  of  either  spouee  or  vice  versa,  the  deficienoy 
must  on  the  cti.'if.olution  of  the  community  be  made  up  out  of  the  b*«nt.lit*'d 
property — B.G.B.  1589.  As  to  the  presumption  in  respect  of  conduinabl«< 
things  withdrawn  from  the  non-priirileged  separate  property  of  either  tipouae 
see  B.O.B.  1540, 

'  The  death  of  a  spouse  always  dissolves  the  oommuniiy  of  profits  \  %  oozi- 
tinued  community  cannot  be  stipulated  for  under  this  rdgime. 
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dd-  Community  qftnovallt'$, 

410.  The  'community  of  movables  and  of  income  and  profits* 

einmhafl  (fen  ben^eglichen  Verimgens  mid  fh'r  Erntngt*nHchaft) 

erally  described  bj  the  shorter  name  of   *  community   of 

bles  '  {Fakrnisi'fjemeinschaff) — is  an  athiplation  of  the  French 

itatntory  regime  {communaute  iegale)^  whirh  prior  Ui  1000  formed 
the  statutory  regime  in  many  parts  of  Germany  J  Under  tins 
regime  the  common  property  consists  of  all  movables  belon^in^' 
to  either  spouse  at  the  commencement  of  the  community  or 
ftcsquiied  subsequently,  whether  in  the  nature  of  capital  or  of 
ncome  (with  the  exception  of  the  elasses  of  objects  mentioned 
below)  and  of  all  objects  movable  or  immovable  acquired  in 
substitution  for  objects  included  in  the  common  property.  All 
immovable  property,-  on  the  other  hani  belonging  to  either 
spouse  at  the  commencement  of  the  community  or  accruing  to 
Jiim  during  its  continuance  remains  separate  property. 

The  separate  property  also  includes:  (1)  inalienable  objects; 

(2)  objects  declared  to  be  separate  property  by  marriage  contract; 

(3)  objects  directed  t^>  be  held  as  separate  property  by  the  te^^tator 
or  donor  from  whom  they  are  derived.     Privileged  separate  pro- 

>€rty  is  only  recognized  in  the  wife's  case ;  it  consists  tjf  such 
ibjects  as  are  declared  to  have  that  eharacter  by  marriage 
Dootract  or  by  the  testator  or  donor  from  whom  they  are  derived, 
nd  of  all  objects  acquired  from  the  income  of  the  privileged 
roperty,  or  in  substitation  for  any  objectB  forming  part 
Jiereof. 

A  continuance  of  the  community  after  the  death  of  one  of  the 

^tuses^  in  the  event  of  there  being  any  surviving  ia^e^  may  be 

ipulat^d  for  by  marriage  contract,  but  while  under  the  rrgime 

I  general  community  of  goods    the   continuance   takes   place 

mieas  excluded,  the  community  under  the  regime  now  under 

liscQSsioD  is  dissolved  on  the  d^tb  of  one  of  the  ipooftety  uoleif 

Ihe  contrary  hm  been  expreefily  provided.     In  all  other  reppagto 

the   rules  as  to    the    general    community  of  goods  are  also 

Applicable  to  the  community  of  movBblai^^B.O*B.  1540-15^7. 

^  ITDder  Uie  Freodi  fyvleiii  launo^»M«s  aeqolrvd  alUr  Um  maiTlaf»  Sf* 
ioeloiled  Id  Um  eoBaaioii  ptvpntx;  ma4m  IJ»  wmi  OcfSfts  «fvUai  l»- 
•moYAbles  are  trot  tododed,  iinlf^i  U)«7  u«  Aa^f«d  la  ioiiilitalloB  U/r  umf 
ItonunoD  propertj. 

'  Theeiiir«Ra0n'iiiuDovBl»W|vopcrt7'f^tbit|iBipa^ 
reUtiog  to  imiiMivil»lei  «ther  tbsa  lif pot&aisAefjr  rfcii]|MV  laai  dtu^m,  ftai 

'  Ai  to  the  »|if  irrtaMW— t  <f  HiMIJliM  hitiiiiiia  tJii  mtftnim  fPipirty  •ad 
»  oiBBuni  propwtj  M»  BLGLBL  lEii. 
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5*  Divorce  iiND  Judicial  Separation* 
a.  Q^neral  Survey;   Conflict  of  Laws. 

420*  The  possibility  of  obtaining  a  divorce  a  vinculo  did  not 
become  universal  in  Germany  before  1876.  In  many  ^>arts  of 
Germany  (e.g.  in  Bavaria  and  Saxony)  the  only  relief  wtucb 
a  petitioner  belonging  to  the  Roman  Catholic  persuasion  wa» 
able  to  obtain  in  respect  of  any  matrimonial  offence  waa  'per- 
petual separation '  (a  menm  et  ioro).  The  Personal  Status  Act 
1875  (which  came  into  force  on  January  1,  1876)  abolished 
perpetual  separation  orders  and  enacted  that  a  divorce  decree 
should  be  granted  in  any  case  in  which  a  petitioner  would  under 
the  former  law  have  been  entitled  to  a  perpetual  separation  order. 
Each  of  the  two  Drafting  Commissions  refused  to  alter  thi« 
rnle,  but  under  the  pressure  of  the  Roman  Catholic  party 
a  modified  perpetual  separation  under  the  new  name  of  '  diseoln* 
tion  of  the  conjugal  community'  {Aufhehung  der  ekelichen  Ce- 
weimcha/t)  was  introduced  into  German  law  by  the  Reichstag, 
but  80  as  to  be  convertible  into  a  dissolution  of  the  marriage  «t 
the  option  of  either  party  (see  423),  In  this  treatise  the  term 
'judicial  separation^  is  used,  though  not  a  literal  reproduction 
of  the  German  terra. 

Under  Enghsh  law  a  judicial  separation  may  be  obtained  oa 
grounds  which  would  not  entitle  the  petitioner  to  a  divorce; 
under  German  law  a  judicial  separation  cannot  be  obtain^ 
on  any  ground  which  would  not  be  sufficient  to  establish  a  case 
for  a  divorce.  The  remedy  is  not  intended  as  a  minor  remedy 
for  minor  offences,  but  as  an  alternative  enabling  petitioners  to 
obtain  matrimonial  relief  without  a  complete  severance  of  the 
marriage  tie. 

The  grounds  on  which  a  divorce  or  a  judicial  separation  may  be 
granted  by  a  German  Court,  and  the  effects  of  a  divorce  decree  or 
a  separation  order,  are  determined  by  the  law  of  the  State  of 
which  the  husband  is  a  subject  at  the  date  of  the  petition,  but 
this  rule  is  subject  to  four  qualifications : 

'  There  ar«  ill  roe  wh^b  In  whloh  marriiigii  can  b«  dissolTod  lOoordlaK  to 
€k>rmAn  Jaw  :  (I)  di.^nth  ;  (2)  divorce  ;  (S)  ro-RULrriAge  in  a  case  io  whioh  the 
other  ftpouae  though  judicially  deoUred  to  be  dead  is  in  ^Mst  living  (aee4II 
oota  2> 
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I)  the  grounds  must  in  any  event  be  of  a  kind  whicli  would 

kifjr  a  divorce  under  German  law ;  (2)  a  fact  whii-li  has  liap- 

aed  wbile  the  husband  was  a  subject  of  a  foreign  State  is  not 

lized  as  a  ground  for  the  relief  claimed  unless  it  would 

le  the  petitioner  to  obtain  a  divorce  or  separation  under  the 

:of  such  foreign  State;  (3)  if  the  husband  has  ceased  to  be 

erman  subject  under  circumstances  under  which   the  wife 

IDS  a  German  subject  (39),  German  law  is  applied  exclu- 

Jy;  (4)  if  the  lawj  which  under  the  principal  rule  is  the 

icming   law,  refers   back   to    German  law^,  German  law  is 

ied  exclusively — E.G.  17,27, 

llustrations  :  1.  A  German  Court  tries  a  petition  brought  by 
he  wife  of  a  French  subject  on  the  ground  of  a  fact  which  under 
[French  law  constitutes  htjttre  grave^  but  which  is  not  a  matri- 
Imonial  offence  under  German  law;  the  petition  is  dismissed, 
;2.  The  wife  of  a  naturalized  German  subject  claims  a  divorce  on 
the  ground  of  her  husband's  adultery  committed  while  he  was 
'an  Italian  subject.  The  petition  is  successful,  inasmuch  as 
I  adultery  J  according  to  Italian  law,  though  not  a  ground  of 
'divorce,  is  a  ground  of  separation.  3.  A  Catholic  husband  has 
[emigrated  from  Germany  to  Austria  under  circumstances  under 
which  his  wife,  being  also  a  Catholic^  was  not  bound  to  follow 
him,  and  having  lost  his  German  nationality  by  ten  years' 
absence,  has  become  naturalized  in  Austria,  The  wife  claims 
la  divorce  in  a  German  Court  on  a  ground  which  is  recognized 
as  a  ground  of  divorce  by  German  law.  Austrian  law  does  not 
in  any  case  allow  Catholics  to  be  divorced.  The  wife  is  entitled 
^  a  divorce.  4.  A  British  subject  domiciled  in  Germany  peti- 
tions for  a  divorce  ia  a  German  Court  on  the  ground  of  the 
wife's  wilful  desertion.  As  according  to  English  law  the  right 
to  a  divorce  is  entirely  governed  by  the  legs  fari  the  case  is 
determined  by  German  law. 


b<  Grounds  of  Divorce  or  Judicial  Separation. 

l\.  The  grounds  which  entitle  a  petitioner  to  obtain  a  divorce 
or  a  judicial  separation  are  sub-divided  into  ^absolute  *  and  '  rela- 
tive *  grounds.  Where  the  facts  constituting  an  absolute  ground 
are  established  the  petitioner  is  entitled  to  the  order  prayed  for ; 
in  the  case  of  a  relative  ground  it  is  left  to  judicial  discretion 
whether,  under  the  special  circumstances  of  the  case,  the  relief 
€ugbt  to  be  granted. 
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The  absolute  grounds  are  : 

(1)  adultery,  bigamy,  and  sodomy — B.G*B.  1565  (1) ; 

(2)  attempts  against  the  petitioner's  liJEe^B;G.B.  1666; 

(3)  wilful  desertion ^—B.G.B.  1567(1). 
The  relative  grounds  are : 

(1)  any  facts,  by  which  the  marital  relation  owing  to  any 
grave  breach  of  marital  dtity,^  or  dishonourable  or  immoral 
conduct  on  the  respondent's  part,  is  disturbed  to  such  an  extenti 
that  the  petitioner  cannot  fairly  be  expected  to  continue  the 
marriage — B.G.B.  1568; 

(2)  insanity,  having  continued  for  more  than  three  yean 
during  the  marriage,  and  being  of  a  kind  so  severe  that  the 
intellectual  community  between  the  spouses  has  ceased  and  that 
there  is  no  hope  of  its  re-establishment^ — B.G.B-  1569. 

The  right  to  obtain  a  divorce  on  any  ground  other  than  the 
respondent's  insanity  is  barred  by  condonation  and  may  also  be 
barred  by  lapse  of  time  ^ ;  connivance  in  the  case  of  adultery, 
bigamy  or  sodomy  also  bars  the  right — B.G,B.  1565  (2),  1570- 
1573»  Facts  which  cannot,  owing  to  lapse  of  time,  foraa  the 
foundation  of  a  claim  for  divorce  may  be  used  for  the  purpoM 
of  corroborating  other  facts  brought  forward  in  support  of  the 
petition— B.G-B,  1573. 

c.   Efi'ect  of  Divorce  Decree.* 

(1)   J>moliition  of  marriage, 

422.  A  divorce  decree  has  the  effect  of  dissolving  the 
marriage  as  from  the  date  on  which  it  ceases  to  be  appealable — 

*  Either  of  tho  following  facta  ia  deemed  to  constitute  wilful  dosertjan  ♦ 
{a)  intentional  disobedienoe  to  nn  order  for  tho  rcBtitution  of  the  conjugal 
comniuuity^ — 412  suh  (1) —continued  for  mor©  than  q  year  against  the  wishes 
of  tho  other  apouso  ;  {b)  intentional  absence  from  the  conjugal  home  against 
tho  wishes  of  the  other  spouse,  continued  for  more  than  a  year  under 
circumatances  under  which  personal  aerrice  of  any  judicial  proodaa  is  im- 
po88ible^B.G,B.  1567  (2). 

^  Oro«8  ill* treatment  is  deemed  a  grave  breach  of  duty  within  the  n^eanliif 
of  tho  section. 

'  The  petition  must  be  filed  within  six  months  reckoned  from  the  time  at 
which  the  petitioner  became  aware  of  the  fact  constituting  a  ground  of 
diTorco  and  at  the  latest  within  ten  yean  after  the  happening  of  the  &ot — 
B.G.B.  1571  {1)  ;  aoe  also  B,G.B.  1571  (2)  (8)  (4),  1572. 

*  The  effects  referred  to  sub  (2)  to  (6)  alao  result  in  tho  case  of  an  order 
lor  judicial  leparation — see  423. 
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.B.  1564,     From  that  date  the  spouses  cease  to  be  husband 

wife  and  the  genenJ  effects  of  marriage  as  well  as  the 

pis  of  the   matrimonial  regime   come  to  an  end,  but  new 

aes   may  spring  up   between   the   parties   under   the   rules 

below* 

(2)  Special  liahilUies  of  guilty  party. 

a  marriage  is  dissolved  on  any  ground  other  than  the 
ndent's  insanity  the  divorce  decree  must  declare  the  disso- 
n  of  the  marriage  to  be  due  to  the  respondent's  fault ; 
Te  in  any  such  a  case  a  cross -petit  ion  on  the  respondent'^s 
is  equally  successful  or  where  facts  are  proved^  which  show 
the  respondent  would  have  been  successful  if  he  had  filed 
166-petitionj  or  that  condonation  or  lapse  of  time  would  have 
been  the  only  reason  preventing  hia  success,  the  decree  must  on 
the  respondent's  application  also  declare  the  petitioner  to  be  in 
fault— B,G3.  1574.  If  only  one  of  the  spouses  is  declared  to 
be  the  guilty  party,  he  incurs  certain  liabilities  and  becomes 
subject  to  certain  disabilities — see  below  sub  (3)  to  (6).  For 
the  sake  of  brevity  the  party  declared  to  be  guilty  to  the  exclu- 
sion of  the  other  will  in  the  further  course  of  this  treatise  be 
Pribed  a^  the  '  exclusively  guilty  party  \ 
(3)   Bigit  of  innocent  party  to  alimony* 

If  the  former  husband  is  the  exclusively  guilty  party  he  must 
supply  the  former  wife  with  maintenance  suitable  to  her  station 
in  life^  in  so  far  as  she  is  unable  to  obtain  such  maintenance  from 
the  income  of  her  property  or  from  her  earnings.^ 

If  the  former  wife  is  the  exclusively  guilty  party,  she  must 
Bupply  the  husband  with  maintenance  in  accordance  with  his 
station  in  life^  in  so  far  as  he  is  unable  to  maintain  himself. 

A  petitioner,  who  obtains  a  divorce  on  the  ground  of  the 
I  respondent's  insanity^  is  under  the  same  liability  in  respect  of 

^^^The  wife's  earnings  are  taken  Inio  considoratinn  in  so  fai"  only  as  uoder 

l^^jipecial  circum8tunce9  under  which  the  spousi^fs  hAve  been  living  It  Ifi 

Pusiial  for  the  wife  to  cam  money  by  her  work — KG.B.  1578  {I),     Aa  to  the 

reduction   or  removal  of  the  liability  to  supply  maintenance  in  case   of 

Ihe   poverty  of  the  exclusively  guilty  party   see  B.G.B,    1579  ;    aa  to  the 

ner  in  which  maintenance  haa  to  be  supplied  see  B,Q,B,  15S0  and 
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the  maintenance  of  the  latter,  as  if  he  were  the  exdinifdj 

guilty  party  in  the  case  of  a  divorce  obtained  on  any  olkr 

ground. 

The  right  to  receive  maintenance  is  forfeited  by  re-marriigt' 
On  the  death  of  the  exclusively  guilty  party  his  heirs  1 

liable  in  his  place— B.G.B.  1578,  1581  (1),  1582  (1),  1583, 

(4)   Family  name  of  divorced  wife. 

A  divorced  wife,  if  not  the  exclusively  guilty  pariy^  is  entitU 
to  retain  her  former  husband^s  family  name ;  if  she  is  tin 
exclusively  guilty  party  the  former  husband  may  compel  her 
to  resume  her  maiden  name ;  she  may  do  so  in  any  event  Sbe  ] 
may  also,  in  any  case  in  which  she  is  not  the  exclusively  giultj 
party,  resume  the  name  which  she  had  immediately  before  tk 
marriage  with  the  husband  from  whom  she  is  divorced — B.6.6. 
1577. 

(5)  Custody  and  maintenance  of  infant  children. 

If  the  marriage  is  dissolved  on  any  ground  other  than  the 
insanity  of  one  of  the  spouses,  and  either  spouse  is  declared  tlie 
exclusively  guilty  party,  the  custody  and  care  of  the  intuit 
children   belong  to   the   innocent  party;    if   both   parties  ire 
declared  to  be  guilty,  the  mother  has  the  custody  and  care  of 
the  sons^  who  have  not  attained  the  age  of  six  years,  and  of  ill 
the  infant  daughters ;  the  father  in  such  a  case  has  the  custody 
and  care  of  the  infant  sons  who  have  attained  the  age  of  six 
years.     The  Guardianship  Court  may  provide  differently,  if  i 
modification  of  the  ordinary  rule  appears  desirable  in  the  infanU' 
interest.     A  parent  who  is  deprived  of  the  care  and  custody  of 
any  child  is  entitled  to  have  access  to  such  child ;  the  manner 
in  which  such  access  is  to  be  given  may  be  regulated  by  the 
Guardianship  Court— B.G.B.  1635,  1636. 

No  special  provision  is  made  as  regards  cases  in  which  a  mar- 
riage is  dissolved  on  the  ground  of  the  insanity  of  one  of  the 
spouses,  as  insanity  would  in  any  event  cause  the  suspension 

•  The  re-marriage  of  the  guilty  party  may  have  the  effect  of  iocroasiog 
or  reduciDg  the  liability,  as  his  or  her  financial  position  may  improre  or 
deteriorate  by  the  re-marriage — see  B.Q.B.  1681  y,2;. 
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vf  any  parental  power  which  might  otherwise  be  vested  in  such 
B^ponse  (442).^ 

The  duties  of  the  spouses  as  to  the  maintenance  of  their 
riiildren  (431,  432)  are  not  modified  by  the  divorce ;  where  such 
daty  falls  on  the  husband^  and  the  maintenance  cannot  be  sup- 
plied out  of  the  children's  own  income,  the  wife  has  to  contri- 
bate  a  reasonable  part  of  her  income  and  earnings.  If  the 
maintenance  of  any  child  who  is  in  the  wife's  custody  is  endan- 
gered, she  may  retain  her  contribution  for  the  purpose  of 
providing  for  such  maintenance — B.G.B.  1585. 

(6)  As  to  the  restoration  of  gifts. 

The  right  of  the  innocent  party  to  revoke  g^f  ts  made  to  the 
giulty  party  has  been  referred  to  above — 202  rule  (5) — B.G.B. 
1584. 

d.   Judicial  Separation. 

428.  A  spouse,  who  is  entitled  to  petition  for  a  divorce,  may 
daim  judicial  separation  in  lieu  of  divorce.  The  order  obtained  on 
any  such  petition  must  declare  the  separation  to  be  due  to  the  fault 
of  (me  or  both  of  the  parties  in  the  same  manner  as  on  a  petition 
for  divorce.  If  the  respondent  requires  the  Court  to  grant  a 
diYOice  decree  in  the  place  of  the  judicial  separation  claimed  in 
the  petition  the  Court  must  give  effect  to  his  application* 
While  the  parties  are  living  apart  under  an  order  for  judicial 
separation,  either  of  them  is  at  any  time  entitled  to  obtain  a 
diwHce  decree— B.G.B.  1575,  1576  (1). 

An  order  for  judicial  separation  has  all  the  effects  of  a  divorce 
decree  except  the  dissolution  of  the  marriage.  The  parties  may 
at  any  time  restore  the  conjugal  community,  in  which  event  the 
effects  of  the  separation  are  removed  ipso  facto,  bat  the  property 
of  the  spouses  is,  on  the  resumption  of  the  oonjogal  commnnity, 
held  under  the  ri%ime  of  separation  of  goods — 415  sub  (4),  what- 
ever  the  previously  existing  regime  may  have  been — B.G.B.  1576, 
1586,  1587. 

mlM  mre  applied  as  In  a  ^atK  wluir«  a  divom  U  <l«MUr«4  to  b«  do*  t^  IW 
finlt  of  bolb  ptt^ki«»-B.aB.  l^^J, 
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1.  Kinship  akd  Aphxitt 
a»  GerLeral  Biile8« 

424«  Two  perfKiDsi^  of  whom  one  is  a  descendant  of  the  oikef^ 
are  deemed  to  be  kindred  in  the  direct  line  (in  gemder  Link 
venmndty  Two  persons,  not  being  kindred  in  the  direct  \\xk% 
but  having  a  common  aneeetor,  are  kindred  in  the  collateral  liiw 
{in  der  Seitenlinie  verwandt).  The  degree  of  kinship  is  deter* 
mined  by  the  niimber  of  the  births  by  which  the  connexbn 
between  the  two  persons  concerned  is  effected.^ 

According  to  English  law  there  can  be  no  kinship  betwaeo 
a  pennon  bom  out  of  wedlock  and  any  other  person  except  his  issue; 
according  to  German  law,  on  the  other  hand,  there  is  kinship 
between  an  illegitimate  child  and  its  mother,  and  consequently 
al&o  between  the  child  and  the  mother's  kindred.  There  is,  how- 
ever, no  kinship  between  an  illegitimate  child  and  its  father. 

In  the  case  of  husband  and  wife,  the  kindred  of  one  are 
deemed  to  be  relatives  by  marriage  [ver9chwdgerl)  of  the  other. 
A  person  thus  related  by  marriage  to  one  of  two  spouses,  is 
deemed  to  be  related  to  him  id  the  line  and  the  degree  in  which 
he  is  related  to  the  spouse  to  whose  kindred  he  belong? — 
B.G.B.  1589,  1590. 

b.  Rules  as  to  establlsliment  of  Paternity  and  Iiegitimaoj, 

aa*  A$  to  ekiidren  horn  in  icedloch 

425*  In  the  same  way  as  under  English  law,  a  child  is  pre- 
sumed to  be  the  legitimate  issue  of  a  marriage,  if  born  daring 
the  subsistence  of  such  marriage,  without  regard  to  the  lengtib 

'  Wliero  the  kinship  is  in  tlie  collateral  line,  it  \%  neeeM&rj  to  go  bttck  to 
(he  commoD  aneofltor  ;  thus  brotherii  are  kindred  in  the  second  degree,  first 
c<maij)9  ore  kindred  in  the  fourth  degree,  n^phewfl  in  the  third  degree,  Jbe. 
The  rules  on  this  tubject  are  those  of  the  Homan  civil  law,  which  haire  al«» 
Leon  adopted  in  England  and  which  differ  from  those  of  the  Canon  law. 
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the   period  which  has   elapsed  between   the  marriage  and 

birth,  and  a  child  born  after  the  dissolution  of  a  marriage 

iresiuned  to  be  the  legitimate  i^ue  of  Buch  marriage,  if  the 

of  the  birth  is  not  too  far  removed  from  the  date  of  the  dis- 

ion  of  the  marriage. 

iider  English  law  there  is  no  fixed  presumption  as  to  the 

ih  of  the  period  of  gestation^  but  German  law  presumes  that 

period  is  not  shorter  than  181  days  or  longer  than  302  days-* 

time  intervening  between  the  302nd  day  and  the  181st  day 

re  the  birth  is  called  ^  the  period  of  possible  conception ' 

i^faffffimszeU)—^.G.B.  1592  (1). 

le  particulars  of  the  Germaa  rules  on  the  presumption  of 
itimacy  are  as  follows  : 

)  a  child  bora  in  wedlock  is  legitimate,  whether  conceived 
ire  or  after  the  marriage,  if  the  husband  during  the  period  of 
possible  conception  has  cohabited  with  the  wife,  unless  it  is 
clearly  impossible  under  the  particular  circumstances  that  the 
jj^nd  is  the  child's  father  ^^ B.G.B.  1591  (1) ; 

t)  in  80  far  as  the  period  of  possible  conception  falls  within 
itime  of  the  subsistence  of  the  marriage,  cohabitation  between 
spouses  is  presumed— B,G,B.  1591  (2); 

(3)  in  eo  far  as  the  period  of  possible  conception  falls  within 
period  of  time  preceding  the  marriage,  cohabitation  is  presumed 

|if  the  husband  dies  prior  to  the  birth  of  the  child  without  having 
t&ken  proceedings  to  dispute  its  legitimacy — B.G.B.  1591  (2); 

(4)  the  illegitimacy  of  a  child  born  during  wedlock,  or  within 
802  days  after  the  dissolution  of  the  marriage  between  its  mother 
iand  her  husband^  cannot  be  alleged  for  any  purpose,  unless  the 
husband  has  wuthin  the  prescribed  period  taken  proceedings  for 

isputing  the  legitimacy  or  has  died  before  the  expiration  oi:  that 

*  If  it  can  b«  proved  by  evidence  that  a  child  waa  conceived  more  than 
802  days  before  the  date  of  ita  birth  such  proof  is  accepted  for  the  purpo«a 
of  establishing  the  child's  legitimacy. — BG.B,  1502  (2). 

■  Under  English  law  the  child  of  a  mother  who  re-marrles  after  the  disso- 
lution of  the  first  marriage,  born  at  a  time  at  which  it  might  be  the  child  of 
either  husband,  is  callod  '  more  than  ordinarily  legitimate',  and  can,  According 

►  some  authorities,  select  its  father  on  attaining  full  age  (Kerr's  Blackstone, 
lib  ed.,  vol.  i,  p.  432).  Under  German  law  a  child  born  under  such  circura- 
btances  is  deemed  to  bo  the  child  of  the  first  buBband  if  born  within  a  period 
j*>f  270  days  from  the  time  of  the  dissclution  of  the  marriage  ;  if  born  at 
j^ny  later  time  it  is  deemed  to  be  the  second  husband*8  child.— B.G.B.  1600. 
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period.  The  hasband  forfeits  his  right  to  take  sach  procee^ngi 
if  at  any  time  after  the  child's  birth  he  acknowledges  the  duU 
as  his  child  3_B.G.B.  1593-1598  (1)  (2). 

bb.    As  to  children  bom  out  of  wedlock, 

426.  A  child  bom  out  of  wedlock  may  be  legitimated  in  one 
of  the  modes  specified  below  (427) ;  unless  and  until  this  ii 
done^  such  a  child  is  an  illegitimate  child,  and,  as  maitioned 
above,  is  not  deemed  to  belong  to  its  father^s  kindred.  Not- 
withstanding this  fact  the  &.ther  is  under  certain  liabilities  bo& 
as  regards  the  child  and  the  child's  mother,  and  for  this  paq)o« 
certain  rules  are  laid  down  by  which  the  paternity  of  an  illegiti- 
mate child  is  determined.^     These  rules  are  as  follows : 

(1)  any  person  who,  during  the  period  of  possible  conception, 
has  cohabited  with  the  mother  of  an  illegitimate  child  is  deemed 
to  be  the  father  of  such  child  unless  this  is  clearly  impossiUe 
under  the  particular  circumstances,  or  unless  it  can  be  proTed 
that  another  person  also  cohabited  with  the  mother  during  tlie 
BSLine 'period  (exceplio  plurium  concumbentium)^ — B.G.B.  1717; 

(2)  a  person  who  by  public  act  (97),  executed  after  the  birth  of 
an  illegitimate  child,  acknowledges  himself  to  be  the  &t]ier  of 
such  child  can  no  longer  avail  himself  of  the  exceptio  plurium 
concumbentium — B.G.B.  1718. 

cc.    Legitimation, 
(1)  By  subsequent  marriage  of  parents. 

427.  Legitimatio  per  subsequens  matrimonium  is  a  mode  of 
legitimation  introduced  by  the  Canon  law  and  recognized  in  most 
civilized  countries  except  in  England  and  certain  colonies  vA 

'  Ab  to  tho  time  for  taking  proceedings  and  the  nature  of  the  proceedioss 
see  B.G.B.  1594>1597  ;  as  to  the  formal  and  material  requirements  for  tht 
validity  of  the  acknowledgment  of  the  child's  legitimacy  see  B.G.B.  loQS^S;, 
1699. 

^  Under  French  law  the  well-known  rule  la  recherche  de  la  patamiii  tH 
interdite^Code  Civil  8.340— prevents  inquiries  as  to  the  paternity  of  tn 
illegitimate  child,  but  an  illegitimate  child  formally  acknowledged  by  iti 
father  becomes  entitled  to  certain  rights,  see  Code  Civil  ss.  834-338,  7d(>-7<i^ 

^  The  exceptio  plurium  concumbentium  can  be  rebutted  by  proof  of  the 
fact  that  the  other  person  concerned  cannot  possibly  be  the  father— B.G.B. 
1717(1). 
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atries  in  which  the  English  law  on  the  subject  has  been  intro- 
and  retained.     The  German  rules  on  the  subject  are  ae 
E>ws: 

I)  an  illegitiniate  child  on  the  marriage  of  its  father  with  its 
aer  takes  the  status  of  a  legitimate  child  in  relation  to  its 
its  bjS  well  as  to  their  kindred  ^ ; 

!)  the  mother^s  husband  is  deemed  to  be  the  father  of  the 

HtiiDate  child  if  he  has  cohabited  with  the  child's  mother 

ag  the  '  period  of  possible  conception  ^^   unless  it  is  clear 

er  the  particular  circumstances  of  the  case  that  the  child 

not  have  been  conceived  during-  such  cohabitation ; 
J)  if  the  mother's  hu^sband  acknowledn^es  the  child  after  itg 
by  public  act  (97),  his  cohabitation  with  the  mother  during 
'  period  of  possible  conception  *  is  presumed ; 
i)  if  the  marriage  between  the  child's  parents  is  relatively 
[roid,  the  child  is  in  the  same  position  as  a  child  bom  during 
the  subsistence   of   a  relatively   void    iBarriage^-409   sub   (2) 

S)  the  issue  of  any  child  who  dies  before  the  date  of  its 
Bnte^  marriage  are  by  such  maniage  placed  in  the  position 
phieh  they  would  have  been  if  such  child  had  survived  the 
>  of  the  marriage— B,&B.  1719-1722. 

(2)  Le^iiimaiian  iy  order  tf  a  pullic  authority, 

^The  legitimation  by  order  of  a  public  authority  {Ekelichkeiift- 
^Kt/amnt}) — which  corresponds  to  the  legithnatio  per  re^eriptum 
^mnci}A^  of  Roman  law — enables  the  father  of  an  illegitimate 
by|d  to  give  such  child  the  status  of  legitimacy  without  marrying 
^■mother,  and  even  while  married  to  a  wife  other  than  the 
SSther  of  the  legitimated  child.  The  rules  on  this  subject  are 
j^^Uows  : 
^1^)  the  public  authority,  designated  for  that  purpose  by  the 

I  *  la  the  ease  <if  princely  and  oert&iJi  noble  familie©,  and  also  with  respect 
to  the  right  of  succeeston  as  regards  entailed  efttat^s  or  family  settlementa, 
this  rule  may  be  altered  by  State  legislation^ — E.G.  58,  59,  English  law, 
though  recognizing  the  le|;itimiicy  of  a  child  legitimated  by  the  marriage  of 
its  paretita  in  aocordanee  with  the  law  of  the  father's  dotnicil  at  the  date 
of  tbe  child's  birth,  doea  not  allow  a  child  born  out  of  wedlock  to  becooie 
entitled  by  descent  to  land  situate  in  England.  Birtwhiatle  «.  Yardil] 
|i  a.  k  F.  671,  7  Ch  A  F.  8tJ5,  51  B.R,  139. 
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Government  of  the  State  of  which  the  child's  father  is  a  subjtTt, 
may  make  the  order  on  the  father's  application  ;  it  is  left  entirely 
to  the  discretion  of  the  competent  authority  to  grant  or  to  x^fym 
the  application^  but  the  order  cannot  in  any  case  be  made  unless 
the  requirements  mentioned  below  are  complied  with ;  the  orxler 
must  be  unconditional  and  immediately  operative ; 

(2)  the  father  in  his  application  must  acknowledg^e  the  chiJil  ii> 
his  ehild>  but  the  validity  of  the  legitimation  cannot  be  impugaal 
on  the  ground  that  the  applicant  is  not  truly  the  child*8  father; 

(3)  the  following  persons  must  give  their  authorization  :  (d) 
the  child  ;  (i)  the  child's  mother  if  the  child's  age  is  less  thao 
21  years  ;  {c)  the  father'^s  wife,  if  he  is  married  ^ ; 

(4)  legitimation  cannot  take  place  if  at  the  time  of  the  con- 
ception of  the  child  its  parents  were  unable  to  contract  a  valid 
marriage  on  the  ground  of  closeness  of  kinship  or  affinity  ; 

(5)  legitimation  cannot  take  place  after  the  death  of  the 
child ;  it  can  take  place  after  the  father's  death  if  the  application 
was  made  prior  to  such  death  ; 

(6)  the  effects  of  an  order  of  legitimation  are  not  quite  so 
extensive  as  the  effects  of  legitimation  by  subsequent  marriage;  the 
order  establishes  ties  of  kinship  between  the  father  and  the  child 
and  the  child's  issue,  but  it  does  not  establish  ties  of  kinship 
between  the  child  and  the  father's  kindred,  or  ties  of  ajlinity 
between  the  child  and  the  father's  mfe,  or  between  the  father 
and  the  child's  spouse; 

(7)  the  legitimation  deprives  the  child's  mother  of  her  parental 
power,  which,  however,  is  restored  in  certain  specified  events ;  the 
mother  is  not  hound  to  maintain  the  ehild^  in  so  far  as  mainten- 
ance is  supplied  by  the  father ; 

(8)  If  the  father  wishes  to  marry  while  the  legitimated  child 
is  under  his  parental  power,  he  has  to  comply  with  the  same 
roles  as  the  father  of  a  child  born  in  wedlock  who  wishes  to 
re-marry— 446  sub  (3)— B.G.B.  1723-1725, 1726  (1),  1732-1740,* 

'  The  matlier'Sf  and  aLao  the  wife's  anthori^tion  ia  dispensed  with  ia 
e«rtain  events ;  if  the  mother  refu&ee  her  authorization  Jt  may  be  N»|»ta<9Ml 
by  tho  leare  of  th«t  Ouardiim&hip  Court  in  any  case  in  Mrhich  tht»  ohild  ironld 
be  unduly  injured  by  the  failure  of  the  attompted  legitimation — B«G.B.  I7d6 
(8),  1727,  17S5, 

*  As  to  c«rUin  detaila  oonneoied  with  the  procedure  on  aa  applicaUoa 
an  order  of  legitimation  see  B.G.B.  1726  ^2)|  1728-1781. 
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(3)  Confiict  of  law9  a*  to  legitimation* 

le  question  whether  and  in  what  manner  legitrmaiioTi  can 
"effected — in  the  view  of  German  law — depends  on  the  law  of 

father's  nationality  at  the  time  of  the  intended  legitimation, 

I  where  the  child  intended  to  be  le^itimat-ed  is  a  German  sub- 

the  legitimation  is  inoperative,  unless  the  consent  of  bucIi 

yld  and  of  its  mother — as  required  by  German  law — is  obtained 

LG.  22. 

lustrations  :  1.  A  British  subject  marries  the  German 
ler  of  his  child  in  Germany.  The  ehiJd  is  not  le^itimatM 
hf  the  marriage,  2*  The  subject  of  a  country^  in  which  a  cliild 
can  be  legitimated  by  a  public  authority  without  the  cbild^B  or 
mother's  consent,  obtains  an  order  in  his  own  country  legit imat- 
iDg  his  infant  child,  being  the  child  of  a  German  mother,  without 
obtaining  the  consent  required  by  German  law.  The  child  is 
^ot  deemed  legitimate  by  a  German  Court. 

Under  English  law  a  child  legitimated  by  the  subsequent 
marriage  of  its  parents  is  deemed  to  be  legitimate,  if  such 
legitimation  is  authorized  by  the  law  of  the  place  in  which  the 
Child's  father  was  domiciled  at  the  date  of  the  child's  birth  as 
(Well  as  by  the  law  of  the  place  in  which  he  was  domiciled  at  the 
date  of  his  marriage  with  the  child's  mother — In  re  Grove  40 
Ch,  D.  216.  English  law  does  not,  however,  give  full  effect  to 
the  legitimation  brought  about  under  the  rules  of  foreign  law ; 
for  though  recognizing  the  status  of  a  legitimated  child  under  the 
|)aiticular  circumstances  of  any  case,  it  does  not  in  any  event 
low  a  child  bom  out  of  wedlock  to  inherit  English  realty  as 
ie  above,  note  1. 


dd.  Adcptiom. 

(1)  General  mU$. 

428.  Adoption  enables  the  adoptor  to  pkoe  the  child  of  mooiber 
(nto  the  same  position  as  if  it  were  his  owiu  A  hasbattd  and 
luB  wife  may  together  adopt  a  child  a«  their  joint  adopted  child* 
Adoption  is  effected  by  a  contraet  between  the  adoptor  or  the  joint 
idoptors  of  the  one  part  aad  the  adopted  child  of  tb^  other  poirt, 
whidi,  however^  reqoires  the  confimiatioii  ol  the  oonp^tttt 
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Court;    the   confirmation  cannot  be  refused  if   the   statutory 
requirements  are  complied  with — B.G.B.  1741,  1749,  1754. 

(2)  Statutory  requirements} 

(a)  As  to  person  rf  adopter. 

A  person  having  natural  legitimate  issue  cannot  adopt  a  chiU^ 
but  the  fact  that  another  child  has  been  previously  adopted  is  no 
impediment.  The  adoptor  must  be  at  least  50  years  old,  and  be 
at  least  18  years  older  than  the  adopted  child  ^ — ^B.G.B.  1741, 
1743,  1744. 

{b)  As  to  authorization. 

A  married  adoptor  as  well  as  a  married  adopted  child  requires 
his  spouse's  authorization;  where  a  child  below  the  age  of  21 
years  is  adopted,  the  authorization  of  the  parents  is  also  required ; 
if  the  child  is  illegitimate  the  mother's  authorization  is  sufficient' 
— B.G.B.  1746,  1747. 

(c)  As  to  contract. 

The  declarations  of  the  parties  must  be  made  by  them 
respectively  in  person,  but  if  the  adopted  child  has  not  attained 
the  age  of  14,  its  statutory  agent  may,  with  the  leave  of  the 
Guardianship  Court,  make  the  required  declaration  on  the  child's 
behalf.  If  either  the  adoptor  or  the  adopted  child  is  of  restricted 
capacity  the  leave  of  the  Guardianship  Court  must  be  obtained 
in  addition  to  the  assent  of  the  statutory  agent  * — B.G.B.  1750, 
1751.  The  contract  must  be  unconditional  and  intended  to  be 
immediately  operative — B.G.B.  1742.     The  contracting  parties 

'  In  the  case  of  joint  adoption  each  adoptor  has  to  conform  with  the 
requirements  which  according  to  the  statement  in  the  text  have  to  be  con- 
formed with  by  the  adoptor. 

'  Dispensation  may — within  certain  limits — be  granted  as  to  the  reqaire- 
ments  in  respect  of  age— See  B.G.B.  1746. 

'  As  to  the  events  in  which  the  authorization  is  dispensed  with  see  B.G.B. 
1746,  1747;  as  to  the  manner  in  which  it  has  to  be  declared  see  B.G.B. 
174a 

*  As  to  the  conditions  on  which  leave  is  dependent  in  a  case  where 
a  guardian  wishes  to  adopt  his  ward  or  his  former  ward  see  B.G.B.  1752  ;  as 
to  the  effect  of  a  voidable  contract  or  voidable  authorization  see  B.G.B.  1755. 
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ftTe  bound  by  tbe  contract,  but  the  ehilJ  does  not  acquire  the 
etatuB  of  an  adopted  child  before  the  confirmation  of  the  contract 
by  the  Court ;  the  contract  becomes  inoperative  if  the  child  dies 
before  its  confirmation,  or  if  the  adopter  dies  before  having  filed 
his  application  for  confirmation — B.G.B*  1753,  1754  (1). 

(3)  Effed  of  adoption} 
{a)  As  between  the  adoptor  and  the  adopted  child* 

A  child  adopted  by  a  single  atloptor  aetiuires  the  adopter's 
name  and  tlie  status  of  a  legitimate  child  of  such  adoptor  ^ ; 
a  child  adopted  by  a  husband  and  wife  jointly  acquires  the 
husband's  name  and  the  status  of  a  legitimate  child  of  both 
spottseB.  Any  issue  of  the  adopted  child  living  at  the  time  of 
the  adoption,  who  are  not  parties  to  the  contract  of  adoption, 
and  any  after-boim  issue  of  such  issue  are  excluded  from  the 
effects  of  the  adoption ;  all  other  issue  of  the  adopted  child 
acquire  the  same  status,  as  if  the  adopted  child  were  a  legitimate 
child  of  the  adoptor  or  adoptors.  No  ties  of  kinship  are  created 
between  the  adopted  child  and  the  adoptor's  kindred,  and  no  tie 
of  affinity  is  created  betweeji  the  adopted  child  and  a  single 
adoptor^s  spouse,  or  between  an  adoptor  and  the  adopted  child's 
spouse— B.G.B.  1757.  1758,  1762,  1763. 

An  adoptor  does  not  by  virtue  of  the  adoption  become 
entitled  to  any  right  of  inheritance  in  respect  of  the  child's  pro- 
perty. A  single  adoptor  has  the  same  rights  during  the  adopted 
child^s  infancy  as  a  father  entitled  to  the  exercise  of  the  parental 
power  (441) '  j  in  case  of  his  marriage  the  same  rules  are  applicable 
— mutatis  mutandis — as  on  the  re-marriage  of  a  person  having 
legitimate  issue  by  a  former  marriage — 446  sub  3 ;  joint 
ad  op  tors  are  during  the  child's  infancy  in  the  position  of  parents 
— B.G.B,  1757,  1759,  1761, 

•  The  contract  may  ejtclude  the  adoptor^a  right  to  tho  usufruct  of  the 
child's  property  or  the  child's  rights  of  inheritan«e  ;  suhject  to  theae 
exoeptiona  the  efleot  of  adoption  cannot  be  modified  by  contract — B.Q.B. 
1767. 

*  A  child  adopted  by  a  married  woman  takes  the  name  which  auch  roarriod 
woman  had  before  her  marriage — B.O.B.  1758. 

^  Aj8  to  the  duty  to  iubmit  an  inventory  to  the  Goardtanahip  Court  aee 
B.G.B.  1760. 
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(i)  A9  between  the  adopted  child  and  ite  natural  Hudrri. 

By  virtue  o£  the  adoption  the  natural  parents  of  an  ado{lA| 
legitimate  ehild  lose  tbeir  parental  power,  and  the  natural  moAel 
of  an  adopted  illegitimate  child  loses  the  custody  and  care  of  4 1 
cliild^  but  the  parental  powers  custody,  and  care  are  reetoed  1 1 
certain  specified  events.  The  natural  kindred  of  tlie  id 
child  are  not  liable  for  its  maititenanee  in  sa  &r  aa  ni] 
maintenance  is  supplied  by  the  adoptor  or  adopters. 

In  all  other  respects  the  rights  and  duties  arising  from  tk  I 
kinship  between  the  adopted  child  and  its  natural  kindred  1 
not  modified  by  the  adoption— B.G.B*  1764,  1765,  1766. 

(4)  JRevocatiou  of  adoption. 

The  adoption  may  at  any  time  during  the  child's  lifetioie  b  1 
revoked  by  contract  between  the  adoptor  or  adopters  •  of  the  < 
part  and  the  child  of  the  other  part;  after  the  child's  death  thie 
may  be  done  by  contract  between  the  adoptor  or  adoptors  of  tbif  oot 
part  and  the  other  persons  affected  by  the  adoption  of  the  otkff  \ 
part.  The  revocation  is  subject  to  the  same  rules — mBtaiii 
mutandin — ,  as  to  its  confirmation  by  the  Court  and  otherwise,  11 
the  contmct  of  adoption— B.G.B,  1768  (I)  (2),  1769,  1770. 

The  contract  o£  adoption  is  revoked  ipMO  facto  by  a  marriiigt 
between  the  adoptor  and  the  adopted  child — B.G,B.  1771. 

The  revoi^ation  of  the  adoption  cancels  the  effects  of  tin 
adoption,** 

(5)  Coiifiict  of  law9. 

The  rules  as  to  conSiet  of  laws  are  the  same— ^jwh/^ij 
MttlaHdis — as  those  relating  to  legitimation — E.G.  22, 

2.  Mutual  Rights  and  Duties  as  to  Maintenance  ^UtUtr- 

haltspjlicht) 

a.   As  Isetween  Kindred* 
aa.  Comparison  between  German  and  English  lai^m 
42 &,  The  rules  as  to  the  duty  of  kindred  to  supply  mainteDanoi^ 
to  each  other  differ  materially  from  the  corresponding  rules  of 

*  Where  tw<»  ffpouMfl  are  the  adoptoni|  tbe  right  of  revooatioii  it  exerciaed 
by  them  jointly  during  their  joint  lives  and  by  the  survivor  after  the  d«4|li  o| 
uue  of  them— B.G.B,  17fi8  (3),  17C9. 

*  Aa  bo  the  change  of  name  brought  about  by  the  revocation  see  B*G3«  177^ 
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lOglish  law.    Under  English  law  the  person  entitled  to  mainten- 
has  no  direct  claim  against  the  person  bound  to  maintain 
the  failure  to  provide  maintenance  where,  in  any  case,  it 
n  he  provided,  and  ought  to  be  provided,  is  a  criminal  offence, 
lOt  the  right  to  maintenance  cannot  be  enforced  by  civil  pro- 
ings.      Under  German  law,  on  the  other  hand,  the  right  to 
aintenance  can  be  enforced  like  an  obligatory  right. 

material  difference  also  exists  between  the  two  systems  of 
fj  as  to  the  kind  of  maintenance  which  has  to  be  supplied ; 
tmder  English  law  a  person  bound  to  supply  maintenance  has  done 
lis  duty  as  long  as  he  keeps  the  persons  dependent  on  him  '  out  of 
Ihe  workhouse'  or — to  speak  more  correctly — as  long  as  such 
persons  are  not  in  need  of  parochial  relief ;  under  German  law, 
on  the  other  hand,  the  maintenance  to  be  supplied  must,  as 
general  rule,  enable  the  recipient  to  live  in  accordance  with  his 
ttation  in  life. 

bb.  Perion9  lialie  to  inpply  mainlenance. 

4S0.  Any  person  able  to  support  himself  in  accordance  with 
bis  station  in  life  *  is  bound  to  supply  maintenance  to  any  of  his 
kindred  in  the  direct  line  who  are  unable  to  support  themselves 
(431).  Parents  are  liable  to  maintain  their  unmarried  infant 
children,  even  if  they  have  to  reduce  their  standard  of  life  for 
Ihat  purpose,  unless  some  other  person  liable  to  supply  mainten- 
ance is  able  to  maintain  such  children,  or  unless  such  children's 
maintenance  can  be  supplied  out  of  the  income  or  corpus  of  their 
property.     In  so  far  as  any  person  otherwise  liable  to  supply 

^  For  the  purpose  of  sacertainliig  a  wife's  or  an  infant's  ability  to  supply 
biaintetiJiJice  to  any  kindred  the  income  of  the  wife  s  non-privileged  property 
t— 414  snb  (2) — Is  deemed  the  wife's  inoome,  and  the  income  of  the  infant's 
property  ts  deemed  the  infant's  income  (447),  notwithstanding  the  husband'a 
Br  parents'  usufruct — 414  »ub  (5),  447.  The  inoome  of  any  property  common 
bo  the  spousee  under  the  contractual  regime  (417)  i&,  for  the  purpose  of  the 
rales  deemed  to  be  the  income  of  the  spouse  liable  to  supply  maintenance  to 
liis  kindred— B.G,B,  1G04,  1605.  A  husband  who  has  the  usufruct  of  his 
irife's  non-priyileged  property  is  liable  jointly  with  his  wife  in  respect  of  any 
EDAititenajioe  payable  out  of  such  property— B.G.B.  1386,  1S88,  Where 
ihere  is  oommon  property  the  cori>us  of  such  common  property  is  liable 
for  the  husband's  and  wife's  liabilities  as  to  malntenancef  and  the  hui>band 
Is  also  liable  jointly  with  the  wife  in  respect  of  her  liabilities — B.G.B.  1459| 
1530  (2),  1534, 1549. 
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roaintenance  is  excused  on  the  ground  of  the  insuflRciency  or  lits 
meaos,  the  person  who  is  next  in  order  as  to  the  duty  to  supply 
maintenance  to  the  necessitous  kindred  becomes  subject  to  the 
liability  of  tbe  person  so  excused.^  If  tlie  spouse  of  the  person 
requiring  maJntenance'  is  able  to  supply  such  maintenance  without 
imperilling  bi.^  own  means  of  subsistence,  having  regard  to  his 
station  in  life,  his  liability  i-anks  before  the  liability  of  the  kindred ; 
if  he  would  have  to  reduce  his  standard  of  life  for  the  purpose  of 
supplying  the  maintenance,  the  kindred  are  liable  in  the  first 
instance.  Among  the  kindred  the  liabilities  rank  a«  follows: 
(a)  the  issue  are  liable  before  the  ancestors;  among  the  issue 
such  of  them  as  on  the  death  of  the  necessitous  relative  would 
be  entitled  to  statutory  portions  (475)  are  liable  to  supply  the 
required  maintenance  collectively,  each  of  tbem  contributing 
a  share  corresponding  to  his  statutory  portion;  (6)  among  the 
ancestors  those  of  nearer  degree  are  liable  before  those  of  remoter 
degree ;  those  of  the  same  degree  are  liable  in  equal  shared  * — 
B.G.B.  1601,  1603,  1606,  1607  (1),  1608  (1), 

Illustration :  (1)  ff,  being  unable  to  maintain  herself  is 
married  to  i/,  w^ho  is  unable  to  work,  and  whose  income  is  only 
sufficient  to  allow  him  to  support  himself  in  accordance  with  his 
station  in  life ;  the  issue  consist  of  A,  a  son,  and  i/  and  C,  sons 
of  a  deceased  daughter,  all  being  able  to  supply  maintenance  to 
?f";  ^'s  contribution  is  half  of  the  sum  required,  £  and  C  con- 
tribute the  other  half  in  equal  shares;  (2)  if  JF,  in  the  case 
mentioned  in  lib  1,  has  no  issue  and  no  parents  living  at  the 
time  in  question,  but  her  paternal  grandfather  and  grandmotlier, 
and  her  maternal  grandfather  are  living,  and  able  respectively  to 
supply  the  maintenance,  each  has  to  contribute  one  third. 

'The  person  who  it  next  in  order  is  also  liable  if  the  party  liable  in  tho 
first  place  cannot  oonvoniently  be  sued  In  ft  German  Court— B,G.B*  1007(2). 

■  A  divorced  or  separateti  apouee  liable  to  supply  maintenance;,  or  a  former  ' 
spouse  liable  to  supply  muintenance  under  the  rule  atated  above — All  note  2, 
is  for  the  ptirpoie  of  the  rule  in  the  same  poaition  as  a  spouse — ^B.G.B. 
1608  (2). 

*  Tlie  fatljer*s  liability,  by  way  of  exception  from  the  general  niloi  ranka 
before  the  mother's  liability,  unless  the  mother  baa  the  uaofruct  of  the 
neeeaaitoua  child's  property,  in  which  event  the  order  ia  reYerBed^B.Q.Bw 
1606  (i> 
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cc.   Persons  entitled  to  maintenance. 

43L  Only  such  persons  are,  as  a  general  mle,  entitled  to  be 
ipplied  with  raamtenancej  as  are  unable  to  maintain  themselves 
sither  by  their  earnings  or  from  the  income  or  corpus  of  their 
property,  A  person  who  in  his  station  in  life  is  not  expected  to 
lam  his  own  living-  (e.g-.  a  lady  belooging"  to  the  leisured  classes, 
person  preparing  himself  for  the  g-overnment  service,  or  for  one 
of  the  learned  professions)  is  deemed  to  be  unable  to  obtain  any 
earnings.  An  unmarried  infant  may  claim  maintenance  from  its 
karents  before  resorting  to  the  corpus  of  its  property,  except  in 
D  far  as  the  parents  if  providing  such  maintenance  would  have 
»  lower  their  standard  of  life— B.G,B.  1602. 

dd.   Nature  of  viaintenance  to  be  mpplied. 

432.  As  mentioned  above,  the  nature  of  the  maintenance 
depends,  as  a  general  rule,  upon  the  station  in  Kf e  of  the  recipient, 
pind  must  be  suitable  to  such  station  {dande-widssiger  Unterhall). 
It  includes  the  whole  cost  of  living  and,  in  the  case  of  persons 
requiring  education,  also  the  cost  of  such  education,  and  of  the 
preparation  for  any  profession  or  calling.  The  maintenance  is, 
however,  reduced  to  the  bare  necessaries  of  life,  if  the  condition 
bf  the  person  concerned  was  caused  by  his  own  misconduct.  The 
lame  result  happens  if  the  person  requiring  maintenance  has 
lK>mmitted  certain  specified  offences  affecting  the  kindred  liable 
to  supply  maintenance — B.G.B.  1610,  1611. 

As  a  general  rule  the  maintenance  has  to  be  supplied  by  means 
pf  a  fixed  annuity  payable  in  advance  by  quarterly  instalments ; 
Ibut  where  the  parents  of  an  unmarried  child  are  Hable  to  supply 
puch  maintenance  they  may  determine  in  what  manner  it  is  to 
jbe  provided,  unless  the  Guardianship  Court  on  any  special  ground 
iirects  otherwise— B.G.B.  1612. 

ee.   A9  to  pait  and  future  maintenance. 

433.  The  expenses  of  past  maintenance  can  only  be  claimed  as 
from  the  date  at  which  the  person  liable  to  supply  it  was  in 
mora  aolventU  (152),  or  at  which  proceedings  for  the  assertion 
iof  the  right  to  maintenance  were  instituted^ 


MS 


FAinLY  LAW 


Ad  agreement  waiving  the  claim  to  fature  maintenanoe  is 
vaiA^ 

The  right  to  maintenimee  becomes  extinguished  by  the  deatli 
of  the  person  entitled  thereto,  and  also  by  the  death  of  the  f&mu 
liable  to  supply  it,  except  as  regards  such  claims  for  past 
tenance  as  are  admi^ible  under  the  rule  stated  above,  or  such 
instalments  payable  in  advance  as  have  fallen  doe  prior  to  tbfJ 
death  ^—B.G.B.  1613,  1614, 

ff.    Conflkt  of  kiw9, 

434.  The  reciprocal  duties  as  to  maintenance  between  thi 
parents  and  any  legitimate  child ^  and  between  the  mother  and 
an  illegitimate  child,  are  determined  by  German  law  if  tbe 
parent,  whose  nationality  is  decisive,  is  a  German.  In  the  cms 
of  a  legitimate  child  the  father's  nationality  is  decisive  as  loof 
as  the  father  is  living;  if  he  is  dead  the  mother's  nationality  ii 
decisive.  In  the  case  of  an  illegitimate  child  the  mother's 
nationality  is  decisive.  Where  the  parent,  whose  nationality  ii 
decisive,  has  ceased  to  be  a  German  subject,  German  law  is  still 
applied  by  German  Courts,  in  so  far  as  the  child,  whose  right  or 
duty  as  to  maintenance  is  in  question,  remains  a  German  subject 
— E.G.  19,  20.  No  statutory  rule  exists  as  to  the  choice  of  law 
in  any  case  in  which  the  rights  or  duties  as  to  the  maintenanoa 
of  any  remoter  kindred  are  in  qu^tion. 


H 


b«   Iiiability  of  an  Illegitimate  Child's  Father, 

aa.    A9  io  the  chiM^  maintenance, 

485.  The  father  of  an  illegitimate  child  (426)  ia  bound  to 
-*%Qpply  such  child  with  maintenance  in  accordance  with  the 
mother's  station  in  life  (including  the  cost  of  education,  as  ta 
the  case  of  a  legitimate  child)  from  the  date  of  its  birth  down  to 
the  completion  of  its  sixteenth  year ;  the  maintenance  is  to  ht 
continued  after  that  time,  if  the  child,  by  reason  of  physical 
or  mental  defects,  is  unable  to  support  itself;  the  father  is 
released  from  the  last- mentioned  liability  in  so  far  as  its  dis 


iacharge 


'  A«to  %Xij  pAyinent  niA^e  before  maturity  see  B.6.B.  1611. 

*  Tho  funenU  expeDsea  of  a  nece^ttiiotu  relatiTe  haye  to  be  paid  bj  tha  I 
party  liable  to  supply  maintenanoe  in  so  far  as  tbe  pajment  of  suob  i 
canaot  be  obtaloed  from  the  beiraof  tbe  deoeased-^B.G.B.  1615(2), 
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d  deprive  him  of  his  own  means  of  subsistence,  having 
r^ard  to  his  station  in  life.  The  father^s  liability  to  maintain 
the  illegitimate  child  ranks  before  the  liability  of  the  mother  and 
her  kindred.^  The  maintenance  mast  be  supplied  by  means  of 
an  annuity  payable  in  advance  by  quarterly  instalments.*  The 
daim  is  not  extinguished  by  the  father's  deaths  even  if  such 
death  comes  before  the  child's  birth,  but  the  father's  heirs  may 
compoimd  for  the  liability  of  the  deceased  by  paying  to  the 
ilieg^timate  child  an  amount  equal  to  the  compulsory  portion 
(513)  which  such  child  would  have  taken,  if  it  had  been 
a  legitimate  child.  The  cost  of  past  maintenance  may  be 
claimed ;  a  gratuitous  renunciation  of  the  claim  for  future  main- 
tenance is  void ;  a  renunciation  for  valuable  consideration  requires 
the  sanction  of  the  Guardianship  Court^-B.G.B,  1708-1714. 

A  child  deemed  illegitimate  on  the  ground  that  its  parents' 
marriage  was  declared  void  *  on  any  ground  other  than  a  fatal 
defect  in  the  marriage  ceremony  (410)  is  entitled  to  maintenance 
from  its  father  in  the  same  manner  as  a  legitimate  child — 
B.G.B.  1703, 


bb.   An  io  maintenance  cf  chUd^  mother  during  cmfinemenL 

400,  The  father  roust  pay  to  the  mother  the  cost  of  the  con- 
finement and  of  her  maintenance  during  the  six  weeks  following 
the  confinement,  and  must  also  repay  to  her  any  special  outlay 
incurred  by  reason  of  her  pregnancy  or  her  confinement.  The 
claim  is  not  extinguished  by  the  death  of  the  father  prior  to  the 
child's  birth,  or  by  the  fact  that  the  child  is  stillborn^ — B.G.B. 
1715. 

cc.    Conjlict  of  laiB9* 

437.  The  father's  duties  both  as  regards  the  maintenance  of 
an  illegitimate  child,  and  as  to  the  maintenance  of  the  child^s 

■  The  mother  and  her  kindrod  ara  kindred  of  the  niegitimate  child  (424) 
vid  therefore  come  ttndt^r  the  ordinarj  niles. 

•  As  to  proceedings  btifor©  the  birth  of  the  child  see  B.G.B.  1716. 

*  This  can  only  happen^  if  the  nullity  or  voidability  of  the  marriage  wm 
known  to  both  partiea  \  if  it  waa  nnknnwD  to  one  of  them,  or  if  one  of  them 
was  under  duress,  the  children  of  the  marriage^  as  mentioned  above  (409) 
are  legitimate,  notwithstanding  the  nnllity  of  the  marrlage^B.G.B  1699. 

»  It  will  be  seen  that  the  liabilities  of  the  father  of  an  illegitimate  child 
are,  under  German  law,  of  a  much  more  extensive  nature  than  under 
EngUah  law. 
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mother  during  her  confinement,  are  determined  by  the  law  of  the 
State  of  which  the  mother  is  a  subject  at  the  date  of  the  child's 
birth;  a  German  Court  will  not,  however,  in  any  case  enforce 
claims  as  to  the  maintenance  of  any  ill^timate  child  or  of  its 
mother  which  go  beyond  the  claims  allowed  by  German  law — 
E.G.  21. 

3.   Othee  Rights  and  Duties  aeising  peom  Parental 
Relation 

a.   General  statement. 

488.  The  parental  relation  creates  a  number  of  miscellaneous 
rights  and  duties  which  have  some  similarity  to  the  rights  and 
duties  which  exist  between  husband  and  wife  as  part  of  the  general 
effects  of  marriage  (412).  These  miscellaneous  rights  and  duties 
are  supplemented  by  certain  definite  rights  exercisable  by  one  of 
the  parents  (generally  the  father)  as  to  the  person  and  property 
of  infant  children,  which  rights  are  collectively  described  by  the 
term  '  parental  power '  {Elterliche  Gewali)^  and  which,  in  so  &r  as 
they  relate  to  the  children's  property,  may  fitly  be  compared  with 
the  husband's  rights  arising  under  the  matrimonial  regime  (413). 

b.   Conflict  of  laws. 

480.  The  rules  as  to  the  conflict  of  laws,  as  regards  both  the 
miscellaneous  rights  and  duties  and  the  parental  power,  are  the 
same  as  those  regulating  the  conflict  of  laws  as  to  maintenance 
(434)— E.G.  19,  20. 

c.   Miscellaneous  Bights  and  Duties. 

(1)    A9  to  family  name. 

440.  A  legitimate  child  takes  the  father's  family  name.  An 
illegitimate  child  takes  the  mother's  family  name  unless  the 
mother's  name  has  been  changed  by  her  marriage,  in  which  case 
the  child  takes  the  mother's  former  name ;  the  husband  may, 
however,  with  the  mother's  and  child's  authorization,  give  the  child 
his  own  name  by  a  publicly  certified  act  (97)  before  a  competent 
authority— B.G.B.  1616,  1706. 
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(2)   A9  to  ambiance  in  kousehold  work  and  bminess. 

child,  while  residing  in  the  parental  home  and  educated  and 

Mntained  by  its  parents/  is  bound  to  render  them  such  services 

the  household  work  or  business  as  may  reasonably  be  expected, 

baving  regard  to  the  child*s  ability  to  render  services,  and  the 

Ektion  in  life  of  the  parents  concerned — B,G.B*  1617. 


(3)  As  to  property^ 

The  rules  as  to  tlie  management  of  the  property  of  infant 
[children  come  under  the  head  of  parental  power*     As  regards 
[dnldren  of  full  age  remaining  in  the  parental  home,  the  following 
Ics  are  applied  ;  {a)  any  outlay  for  the  benefit  of  the  household  or 
lof  the  parents  is  presumed  to  be  made  without  the  expectation 
lof  repayment;  {h)  if  the  whole  or  part  of  any  child^s  property 
I  is  handed  over  to  one  of  the  parents  for  the  purpose  of  being 
managed  by  him^  he  is  presumed  to  have  the  right  to  appro- 
priate the  net  income  remaining  after  the  discharge  of  necessary 
.    outgoings— B.G.B.  1618,  1619. 

^^K  (4)  As  to  Quffii  and  advancement? 

^^A  father  is  bound  to  supply  any  daughter  who  marries  with 

■  an  *  outfit  \  suitable  to  her  station  in  life,  if  he  can  do  so  without 

imperilling  his  own  means  of  subsistence  having  regard  to  his 

H  ^  An  illegitimate  child  stands  in  the  same  poaitioti  to  the  mother  as 
\  Ji  legitimat^j  child  to  the  parents— B.G.B.  1705.  For  tho  sake  of  hruvity  the 
niles  in  the  text  iirr  expresBOd  with  reference  to  legitimate  children  and 
their  relations  to  their  parents,  but  it  will  he  understood  that  th©y  iiliao  refer 
to  iltegitimaie  children  and  their  relations  to  their  mother,  unleaa  the 
contrary  appears  from  the  context. 

*  The  term  *  outfit '  is  uaed  as  an  ©quivalenfc  for  the  Gei*man  term  *Au8- 
steuor '  which  coinpriseji  the  whole  of  the  furniture  and  household  imph>ments 
required  on  the  foundation  of  a  home  as  well  as  the  wife's  so-called 
*  trouaseau  \  It  is  cuatomaiy  in  Germany  for  the  wife's  father  to  supply  the 
whole  out6t.  The  term  *  advancement '  is  used  aa  an  equivalent  for  the 
[  €E«nnAn  term  ^ Aussta tin ng*  whieli  includes  ajiy  property  transferred  to  a  child 
f  hy  it«  fkther  or  mother,  for  the  purpose  of  founding?  or  preserving  a  home, 
or  estahlishing  a  position  in  life  for  such  child.  The  term  *  advancement* 
therefore  comprises  the  *  outfit*  given  to  a  daughter  aa  well  aa  any  dowry 
given  to  her,  or  any  sum  of  money  or  other  property  given  to  a  »on  on  his 
marriage,  or  on  his  acquiring  the  ownership  of  a  business,  or  joining 
a  fMitnership  or  being  admitted  to  a  profession. 
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station  in  life,  and  in  so  far  as  tlie  daughter's  own  property  ti 
insufficient  for  the  purpose.  If  the  father  is  dead  or  unable  to 
supply  the  outfit,  the  duty  to  supply  the  outfit  is  transferred  to 
the  mother.  The  right  to  receive  an  outfit  is  not  transferable, 
and  is  barred  after  the  kpse  of  a  year  from  the  date  of  the  mar- 
riage. The  outfit  may  he  refused  :  (a)  if  a  daughter  marries 
without  the  required  parental  authorization ;  (^)  if  she  commits 
certain  specified  offences  affecting  the  person  liable  to  supply 
the  outfit ;  (c)  if  she  has  received  an  outfit  on  the  occasion  of 
a  previous  marriage — ^B.G.B.  1620-1623. 

The  transfer  of  any  property  to  any  child  by  way  of  *  advance- 
ment^, whether  made  in  satisfaction  of  any  legal  obligation  or 
otherwise,  is  not  deemed  a  'gift'  (200),  except  in  so  Car  as  ite 
value  appears  excessive  iindor  the  special  circumstances ;  but  as 
regards  warranty  of  title  and  quality^  the  rules  relating  to  pfte 
are  apphed  in  aU  cases — B.G*B.  1624, 

Where  the  parent  who,  under  the  rules  as  to  parental  power, 
has  the  management  of  an  infant  child's  property,  tmnsfers  any 
property  to  such  child  by  way  of  advancementj  the  intention 
to  provide  such  advancement  out  of  such  child's  property  is 
presumed— B.G.B,  1625, 

d.    Parental  Power. 

aa.  Introductory  obserradom, 

441,  The  rules  of  the  B.G.B.  as  to  *  parental  power  '  repr^ent 
a  conipromise  between  the  principles  governing  t\i%  pat ria  poleiiat 
of  Roman  law  and  the  ideas  underlying  the  Germanic  'right 
of  wardship  '  over  infant  children.  The  Roman  paterfamilias 
who  had  powers  over  the  issue  under  his  poteitas,  whether 
infants  or  of  full  age,  had  to  surrender  some  of  his  privileges  ^ 
in  the  later  stages  of  Roman  law,  hut  he  always  retained  the  V 
right  of  usufruct  over  tlie  property  of  such  issue.  As  regmrds 
infant  children,  this  right  is  preservetl  by  the  B.G.B.;  subject  to 
this  exception,  the  main  principle  of  Germanic  law  which  looked 
upon  the  father's  privileges  not  as  rights  exercisable  for  hia 
own  benefit,  but  as  means  for  enabling  him  to  protect  the  children's 
interests,  is  also  the  main  princi]de  of  the  new  law*  The  expression 
*  parental '  power  indicates  that  ih^  exclusive  rule  of  the  father 
has  been  abandoned  ;  as  a  general  rule  the  power  is  exercifled 
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►y  the  father,  but   even  where  tkis   is   the  case  some  of  the 

mctions  have  to  be  exercised  by  him  with  the  mother's  con« 
ence,  and  on  the  father^ s  deaths  and  in  certain  other  events 

e  mother  takes  his  place. 

The  parental  power  is  exercised  over  all  the  children  during 
infancy,  and  comprises  the  following  rights  and  duties : 
power  of  agency ;  (2)  care  of  the  children's  ]>erson ;  (3)  care 
of  the  children's  property ;  {4}  right  of  usufruct. 

The  exercise  of  the  parental  power  is  not  subject  to  the  same 
kind  of  control  as  the  exercise  of  the  office  of  a  guardian  (451)  ] 
>utj  as  will  be  seen  below  (446),  the  powers  of  interference  of 
She  Guardianship  Court  are  very  extensivcj  and  may  to  a  cer- 
iftin  extent  be  exercised  by  the  Com*t  of  its  own  motion.  A  local 
lathority  also  exists  in  each  commune,  called  the  ^  Communal 
Diphan  Council'  {Gemeindmcaisenralk)^  whose  functions  include 

Kuty  to  give  notice  to  the  Guardianship  Court  of  any  fact 
ng  to  the  exercise  of  the  parental  iK>wer  which  comes  to  its 
ledge  and  calk  for  the  interference  of  the  Court.  A  child 
labject  to  parental  power  has  a  claim  for  damages  against  the 
judge  of  the  Guardianship  Court  if  he  wilfully  or  negligently 
Eails  in  tlie  peiformance  of  any  duty  imposed  upon  him  by  law 
in  such  child's  interest— B.G.B.  1674,  1675. 

bb,  Father^s  emereUe  of  fjarental  power. 
,  442.  The  parental  j>ower  is  vested  in  the  father  until  his 
(death  or  judicial  declaration  of  death,^  unless  it  is  suspended  or 
forfeited  on  any  of  the  grounds  mentioned  below;  the  father 
may  also  be  deprived  of  the  care  of  the  child^s  person  (445),  or 
<)f  the  management  of  the  child's  property  (446),  by  order  of  the 
^Guardianship  Court  under  the  circumstances  specified  in  the 
eections  respectively  dealing  with  these  matters ;  his  powers  do 
toot  in  any  case  extend  to  mattei's  as  to  which  a  curator  has 
l>6en  appointed  (454)^  or  to  objects  given  by  any  testator  or 
donor  with  directions  excluding  the  parental  |KJwer  of  manage- 
ment ;  -  the  father's  power  of  agency  is  also  restricted  in  certain 
ether  ways  specitieil  below. 

^  As  to  the  consequences  of  divorce  and   judicial  sepAratio(n  see    42:2 
iuH  (6). 
*  Such  a  direction  does  not  exclude  the  parental  right  of  usufruct,  tmleas 
escdoaion  is  expreaslj  provided  for — B*0,B»  1651. 
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The  rights  and  duties  connected  with  the  care  of  a  child'i 
person  are  exercisable  and  have  to  be  performed  jointly  with 
mother^  but  in  the  case  of  any  difference  of  opinion  the  fatW 
has  a  preponderating  voice.  The  parents  cease  to  exercise 
power  over  the  person  of  an  infant  danghter  after  her  m 
but  the  power  of  agency  and  the  powers  relating  to  her  ppoperty 
in  such  a  ease  remain  vested  in  the  person  exercising  the  pareni 
power— B.G.B.  1626,  1627,  1628,  1633,  1634,  1638. 

The  father^s  parental  power  is  mspended^  in  any  of  the  fol. 
lowing  events  :  (1)  in  the  event  of  his  being  or  becoming 
subject  to  incapacity  or  restricted  capacity ;  (2)  in  the  event  ol 
the  appointment  of  a  curator  of  his  affairs  on  the  ground  of  any 
physical  disabiUty  (454) ;  (3)  in  the  event  of  it  being  establisbed 
by  a  declaration  of  the  Guardianship  Court  that  some  fact  e: 
which  prevents  him  from  exercising  the  power  for  a  consideiabli-l 
peri^jd  of  time  *— B.G,B.  1676,  1677  (1), 

The  father's  parental  power  mforfeUed  in  the  event  of  his  beiof 
sentenced  to  penal  servitude  or  imprisonment  extending  orcr  m, 
months  on  the  ground  of  any  offence  affecting  the  chfld— 
B.G.B.  1680, 

If  the  father,  though  entitled  to  exercise  the  parental  power, 
is  in  fact  unable  to  do  so,  and  if  the  mother  does  not  ejcercist 
her  right  of  taking  his  place  (443),  the  Guardianship  Court  htf 
to  make  such  arrangements  as  may  appear  necessary  in  the 
child's  interest^— B.G.B,  1665. 

If,  during  the  suspension,  or  after  the  forfeiture  of  the 
father^s  parental  power,  the  power  cannot  be  exercised  by 
the  mother,  a  guardian  of  the  child  mnst  be  appointed^ — 
B.G.B,  1773. 

In  all  matters  relating  to  the  exercise  of  the  power  the  father 

'  The  suspension  of  the  power  does  not  iiiTolvo  the  loss  of  the  usufmot  orer 
the  chUd's  property— B.G.B.  1678. 

*  The  auBpenaion  comes  to  an  end  when  the  Incapaeitj  or  restrleUeft 
oeases ;  in  the  event  referred  to,  stih  (3),  tlio  suspension  doee  not  o«i» 
until  the  Court  declAren  that  the  rejison  preTenting  the  exerciae  of  tlte  powor 
has  cejiaed  to  exbt— B,C4.B.  1C>77  (2). 

^  As  a  general  rule  a  oomtor  is  appointed  under  such  rrrmimiTtanocQ 
B,G.B.  190». 

*  The  guardian  steps  into  the  father's  place  ;  if  the  mother  is  living  ah# 
nets  concurrently  with  the  guardian  in  ail  mattern  relating  to  the  ohilffa  , 
person— B.O.B.  lfl»8. 
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must  apply  such  diligence  as  he  gives  to  his  own  affairs B.G*B. 

1664. 

He  is  entitled  to  the  re-imbursement  of  any  outlay  reasonably 
incurred  in  connexion  with  the  care  of  the  child^s  person  or 
jpropertyj  except  where  such  outlay  is  under  some  special  rule 
dawgeable  against  him— B.G.B.  1648. 


cc.   Mof/ier's  ewerci^e  of  parental  power, 
3.    The  parental  jxjwerj  including  the  right  of  usufmct^ 

following  events : 


I** 

^^taraea  vested  in  the  mother  in  any  of  the 
(1)  on  the  father's  death  ;  (2)  on  a  Judicial  declaration  declaring 
the  father  to  he  dead  ^ ;  (3)  on  the  forfeiture  by  the  father  of  the 
parental  power,  in  any  case  in  wliieh  the  conjugal  community 
has  previously  been  dissolved  by  divorce,  or  judicial  separation  ^ — 
B.G.B.  1684. 

The  mother  may  exercise  ^  the  parental  power  temporarily  : 
|1)  during  the  subsistence  of  the  conjugal  c^ommunity  in  any 
CBse  in  which  the  father^s  power  is  suspended j  or  in  which  he  is 
temporarily  prevented  from  acting ;  (2)  after  the  termination  of 
the  conjugal  community  by  divorce  or  judicial  separation  if 
lauthorized  to  do  so  by  the  Guardianship  Court;  the  authority 
^ay  be  given  if  the  father's  power  is  suspendedj  and  there  is  no 
prospect  of  a  speedy  termination  of  the  suspension.  In  the 
event  mentioned  sub  (1)^  the  usufruct  in  the  child's  property 
remains  vested  in  the  father — B.G.B,  1685. 

The  mother's  powers  in  an  ordinary  case  are  the  same  as  those 
of  the  father^  and  subject  to  the  same  rule  as  to  suspension/ 

^  If  the  father  in  such  a  caae  is  in  fact  living^  he  may  resume  hU  parental 
power  after  making  a  declaration  of  his  intention  to  do  so  addressed  to  the 
Guardianship  Court— B,G.B.  1679(2). 

*  If  the  j>aroutal  p<^wer  is  forfeited  during  the  subsistence  of  the  marriage, 
the  mother  does  not  acquire  It ;  in  sach  a  case  a  guardian  has  to  he  appointed ; 

I  if  subsequently  to  such  appointment  the  father  and  mother  are  divorcMsd  or 
Judicially  separated,  the  mothur  acquires  the  parenta.1  power  and  the  guardiau- 
Ifthip  cornea  to  an  end  ipsv  fach — B,G.B.  1882. 

*  The  right  to  ©xerciae  the  power  must  he  distinguii^hed  from  the  formal 
Ipoaaesaion  of  the  power  ;  where  the  mother  has  only  the  right  to  exercise  the 
nrower,  the  father's  power  revives  as  soon  as  the  ground  for  the  suspension 
mt  his  power  disappears. 

*  Where  the  mother's  parental  power  is  suspended  by  reason  of  her  infancy, 
Bhe  retains  the  duties  and  rights  as  to  the  child's  person,  but  subject  to  the 
wontrol  of  the  child's  guardian  j  the  same  rule  is  applied  where  the  power 
Is  terminated  by  reason  of  her  re-marriage— B.G.B.  1696,  1697. 
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forfeiture,  and  tcrniination  (448)^  except  that  the  mother's  powera 
are  terminated  by  re-marriage,  as  well  as  by  death  or  judicial 
declaration  of  death.  An  assistant  guardian  {Beistand)  having 
power  to  control  the  exercise  of  the  mother^s  powers  as  to  all  or 
some  of  the  matters  included  therein,  may  he  appointed  by  the 
Guardianship  Court  under  any  of  the  following  circumstanoes : 
(1)  in  pursuance  of  a  testamentary  direction  on  the  father's  part; 
such  a  direction  is  operative,  if  tlie  father  at  the  time  of  his 
death  was  in  fidl  enjoyment  of  the  parental  power ;  (2)  on  the 
mother's  own  application  ;  (3)  in  any  case  in  which  the  Court  for 
special  reaijons  deems  such  an  appointment  desirable^ — B*G,B. 
1686,  1687'. 

The  mother  of  an  illegitimate  child  is  not  entitled  to  the 
parental  jwwer;  such  a  child  must  in  any  ease  be  protected 
by  the  appointment  of  a  guardian  (449)*  The  mother,  however, 
has  the  c^re  of  the  child's  person,  the  guardian  exercisiDg 
in  that  respect  the  powers  of  an  assistant  guardian — B.G.B. 
1707, 
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dd.  Powers  of  %iatntory  agency, 

444.  The  person  exercising  the  parental  power  is  the  statuioiy 
agent  (116)  of  each  child  subject  to  the  power,  and,  as  such,  baa 
authority  to  act  on  behalf  of  any  incapable  infant  ehild^  or  to 
give  the  ret|uired  assent  to  the  acts  of  any  infant  child 
whose  capacity  is  restricted.  This  power  of  acting  on  behalf 
of,  or  concurrently  with,  any  child  subject  to  the  parental  power 
cannot,  however,  be  exercised  with  reference  to  certain  specified 
matters,  as  to  which  a  conflict  of  interest  between  the  child  on  one 
side  and  the  father,  or  certain  near  relations  of  hisj  on  the  other 
side  is  possible*  The  Guardianship  Court  may  also  withdraw 
the  power  of  agency  in  respect  «>f  any  other  matter  as  to  which 
it  can  be  shown  that  such  a  conflict  of  interests  exist*i  to  a 
material  extent.  In  such  a  case  a  cumtor  (464)  must  be  appointed 
for  the  purpose  of  acting  as  the  child's  statutorj^  agent — B«G.B. 
1630.  The  restrictions  on  the  powers  of  agency  which  arise 
with  reference  to  the  management  of  the  child's  property  will 
be  discussed  below  (446)* 

*  As  to  tlie  asaidtaat  guardian's  powers  and  funcUoni  and  %Sk  to  tl&» 
posBibility  of  Mb  removal  «e«  B.G.B.  lC»dd-ttj95 
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ee.  Care  of  child's  penon** 

15.  The  care  of  the  person  comprises  :    (1)  the  right  and 

to  educate  ^  and  control  the  child ;  (2)  the  right  and  duty 

[  determine  its  place  of  residence  ;  (3)  the  right  to  demand  the 

titution  of  the  custody  of  the  child  from  any  person  unlawfully 
iining  it— B.aB.  1631,  1632. 

The  rules  as  to  the  right  of  determining  in  what  re- 
ligion a  child  is  to  be  brought  up  are  left  to  State  Law — 
E.G.  134. 

The  Guardianship  Court  may  order  a  child  to  be  removed  from 
the  parents^  custody  and  sent  to  a  suitable  familyj  or  to  a  school 
or  reformatory  on  any  of  the  following  grounds^:  (1)  on  the 
ground  that  the  child's  physical  or  moml  welfare  is  imperilled 
by  the  abuse  on  the  part  of  the  parent  exercising  the  parental 
power  of  his  right  to  take  care  of  the  ehild's  person^  or  on  the 
ground  of  dishonourable  or  immoral  conduct  on  the  part  of  such 
parent — B.G.B.  1666  (1);  (2)  in  the  case  of  a  child  under  the  age 
of  twelve  years  on  the  ground  that  such  child  has  committed  a 
criminal  offence  ^ ;  (3)  on  the  ground  that  such  removal  appears 
necessary  to  prevent  the  child^s  complete  moral  depravation  *— 
KG.  135. 

The  removal  to  some  educational  or  correctional  establishment 
of  a  young  person  over  the  age  of  twelvcj  but  under  the  age 
of  eighteen  years,  may  be  ordered  by  any  Court  convicting 
such  person  of  a  criminal  offence^  if  the  Court  is  of  opinion  that 
he  is  not  possessed  of  sufficient  insight  for  the  discernment 
of  the  criminality  of  the  act  of  which  he  is  convicted — St, 
G.B.  56. 


*  The  right  of  ♦education  includes  the  right  of  inflicting  reasonable  chiksti&^e- 
meut,  which  may  be  extendod  by  order  of  the  OuardiaxiBhip  Court — B.O.B. 
1631  (2). 

'  Th©  Gunrdianship  Court  before  making  such  an  order  must  give  a  hearing 
to  the  parent  exercising  parental  power ;  the  other  parent  and  the  child*!! 
near  relatives  must  also  be  hertrd,  if  this  can  be  done  without  ^r«at  delay 
and  expense— B.G.B,  1073. 

'  Ordinary  criminal  proceedingiB  cannot  be  taken  against  a  child  under  the 
age  of  twelve  years— St, G.B.  56. 

*  The  removal  in  the  events  mentioned  aub  (2)  and  (3)  is  not  permiaaiblo 
unless  specially  authorized  by  State  law  ;  as  regards  Prussia  it  is  authorized 
under  a  Statute  of  19O0  known  as  the  f^rsoirgmwtmngagesiU, 
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ff.  Management  of  ckild^9  prcpeHjf. 

(1)  Nature  of  powern  of  fmnagemeni. 

446.  The  power  of  management  exercised  by  virtue  of  tk 
parental  power  over  a  child's  property  is  similar  in  its  naturt  t 
the  power  of  management  exercised  hy  a  husband  over  hi»  \ 
non*pri\aleged  property  under  the  statutory  regime  (414),  1 
a  parent's  power  of  management  is  much  more  extensiTc  tltt 
a  husband *s  power.     The  power  is  not  necessarily  exercised  oie 
the  whole  of  the  child's  property^  owing  to  the  £act  that  i 
testator  or  donor  may,  as  mentioned  above  (442)^  exclude  it  u 
to  any  objects  given  by  him.     A  testator  or  donor  may  ak)  gin 
special  directions  as  to  the  management  of  any  objects  not  m  a* 
eluded^  and  these  directions  must  be  followed,  unless  the  Omnitt- 1 
ship  Court  gives  leave  to  disregard  them,  on  the  grottod  that 
the  interests  of   the  child  would  otherwise  be  endangerai^-* 
B.G.B.  1639.    The  following  statement  must  be  taken  to  wfcr  I 
exclusively  to  the  management  of  property  in  respect  of  wWk 
the  parental  {jower  has  not  been  excluded  or  made  subject  ^  | 
special  directions. 

(2)  Rules  as  to  manofemmtu 
The  power  of  management  includes  the  rights :  (a)  to 
possession  of,  and  to  give  a  valid  discharge  for,  all  sums  rf 
money  or  other  propei-ty  to  which  the  child  is  entitled ;  (h)  to 
sell,  charge,  or  otherwise  dispose  of  any  property  belonging  ti 
the  childj  but  subject,  as  regards  certain  specified  kindtf 
property,  to  the  leave  of  the  Quardianship  Court. 

Transactions  relating  to  immovables,  or  to  the  whole  pr 
under  the  parent's  management,  or  to  any  right  of  inherit 
to  which  the  child  is  entitled,  or  to  the  purchase  or  amk  of' 
a  business,  to  leases  extending  over  a  year,  borrowing  tsaia* 
actions,  or  to  the  issue  or  indorsement  of  negotiable  instnimaiti, 
&c.,  are  among  those  for  which  the  leave  of  the  Court  is  requiied.^ 

^  Where  the  donor  is  living  hia  assent  to  a  dev^iaiioD  is  Bufficie&t,  and  it 
he  is  preTented  by  permanent  incapacity  or  absence  the  Qaardi&nahip  Cpni 
may  assent  in  his  place--B.G.B.  1639  (2),  1S0S(8). 

^  As  regards  certain  kinds  of  these  tranaaotions  a  genetml  mtl 
tn»y  be  given— B.Q,B.  164S  (S),  1825.     As  to  the  manner  in  which  ih«  1 
the  Court  is  given  and  as  to  the  ofiect  of  a  transnction  t^ntered  Into  1 
such  leave,  see  B.G.B.  182d-lSSl. 
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Gifts  cannot  be  made  on  the  child's  behalf^  except  for  the 
purpose  of  satisfying  a  moral  obligation  or  the  requiremente  of 
social  propriety-=B,G.B.  1641,  1643. 

Objects  which  cannot  be  sold  withont  the  leave  of  the  Court 
cannot  be  delivered  to  the  child  without  such  leave — B.G.B.  1644. 

Any  money  requiring  investment  must  be  invested  in  trustee 
securities,  unless  the  Guardianship  Court  on  any  special  ground 
allows  a  deviiitiou  from  this  nde — B.G.B.  1642,  A  new  business 
cannot  be  started  on  the  child's  behalf  without  the  leave  of  the 
Guardianship  Court  ^—B.G.B.  1645. 

(3)  Specmi  dufiei  of  mrviving  parent 
While  both  parents  are  living  the  Guardianship  Court  does  not 
exercise  any  control  over  the  management  of  the  child's  property, 
except  in  the  events  mentioned  sub  (4)  and  (5),  On  the  death 
of  one  of  the  jmrents  the  surviving  parent  must  comply  with 
the  following  requirements :  [a)  he  must  make  an  inventory  of 
the  whole  of  the  property  belonging  to  any  child  then  subject  to 
the  parental  power;  if  no  such  property  exists  he  must  file 
a  declaration  to  that  effect ;  (^)  he  must  from  time  to  time 
make  and  file  an  inventory  of  any  property  subsequently  accruing 
to  any  child  subject  to  the  parental  power;  [c)  if  he  intends 
to  contract  another  marriage  the  Guardianship  Court  roust  be 
informed  of  such  intention,  and  an  inventory  of  the  property 
subject  to  his  management  must  be  filed  before  the  re-marriage ; 
if  any  child  is  a  participant  in  a  continued  community  of  goods 
^-417  sub  (8),  a  jiartition  must  be  effected  before  the  re-marriage, 
unlese  the  Court  gives  leave  to  postpone  this  step*^^ — B,G,B, 
1640,  1669. 

(4)   SujiervuioH  of  power  of  mtinagemenL 
The  parental  |X)wer  of  management  may  be  made  subject  to 
the  control  of  the  Guardianship  Court  in  any  case  in  which  the 
child's  property  is  endangered,  either  by  a  neglect  of  the  duties 

^  The  rul«f  a«  io  the  vesting  of  the  ownership  of  tnovttbles  acquired  out 
of  the  child*»  funds,  i«  the  dame— inf«<a/i>  mu(andis — 9iA  the  rule  aa  to 
movahles  acquired  bjr  a  husband  out  of  the  wife's  funds  under  the  statutory 
regime— 414— B.G.B.  1646. 

*  These  rules  are  also  applicable  on  the  re*mjirriagi^  of  a  diTorced  parent. 
Failure  to  comply  with  them  eonstiiutes  a  '  hindering  impediment  *  to  the 
i«- marriage — 41 1, 
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inciimbent  on  the  parent  exercising  the  parental  power,  or  v^'intu 
pecuniary  embarrassments  of  such  parent. 

In  such  a  case  the  Court  may  require  an  inventory  to  be 
and  an  account  to  be  rendered,  and  may  direct  the  lodg 
with  a  public  authority  (164)  of  bearer  securities, 
indorsed  in  blanks  and  valuables^  in  such  manner  that 
cannot  be  mthdmwn  or  transferred  without  the  leave  of 
Guardianship  Coiirfcj  or  may  take  certain  other  precautia 
measures  of  the  same  nature;  if  these  steps  appear  in 
the  parent  may  be  ordered  to  give  adequate  security  (87).  Tk* 
Court  may  from  time  to  time  modify  any  such  order  or  direction— 
B.G.B.  1667,  1668,  1671,  1672. 

(5)    Wiikdrawal  and  termination  of  power  rf  mamia§€miBd. 

The  Guardianship  Court  may  withdraw  the  power  of  wxot^ 
ment  as  to  the  property  of  any  child :  (<i)  in  the  event  of  a  disngiid 
of  the  provisions  mentioned  sub  (3),  or  of  disobedience  to  M 
order  made  under  the  rules  stated  sub  (4) '' ;  (4)  in  any  cas^  u 
which  the  parent  exercising  the  parental  power  neglects  kii 
duties  as  to  the  maintenance  of  the  child  in  such  a  manner  that  liii 
future  maintenance  appears  endangered— B.G.B.  1666  (2),  16711 

The  powers  of  management  cease  ip9o  facie  if  the  ptn^l 
exercising  the  parental  power  is  adjudged  a  bankrupt;  on  the 
termination  of  the  bankruptcy  they  can  be  r^tored  by  an  (^gfar 
of  the  Guardianship  Court— B.G.B.  1647. 


(6)  Parentis  duties  on  ce^mtion  cfp<noer  of  maHO^emfmi. 

If  a  parent  loses  his  power  of  management  as  to  a 
property  in  any  manner  mentioned  sub  (5)^  or  by  reason  o 
suspension,  forfeiture,  or  termination  of  the  parental  power,  iodi 
parent  or  his  heirs  must  deliver  the  property  previoualy  managrd 
by  him  to  the  statutory  agent  of  the  child,  and  at  the  mxoi 
time  render  an  account  of  the  management.  If  the  power  ij 
terminated  by  the  coming  of  age  of  the  child  to  whom  the  proj* 
belongs,  the  propert}^  and  the  account  must  be  deUvered  to 
child— B.G.B.  168L 

*  The  rule  tis  to  hearing  the  parent  inteDdtwi  to  be  deprived  of  hk  H 
of  management,  And  tlie  other  parent,  and  the  i^latiTea^  is  the  mlbM  ti  IB 
the  ease  of  an  upplJ cation  for  an  order  withdrawing  the  care  of  the  i 
peraon— B.G.B.  1073, 
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gg.    Right  of  mufrncl. 

(1)  Nature  of  right. 

€47.  A  parent  exercising  the  (mrental  power  over  a  child  is 
^titled  to  the  usufruct  of  all  property,  except  '  free  property  \ 
^elong-ing  to  such  child.^  Tht^  free  property  {freie^  Fermogen) 
OonEists  of :  [a)  objects  intended  for  the  child's  personal  use  ; 
{ft)  the  child*s  earnings ;  {c)  any  property  given  as  '  free  pro- 
perty^ by  a  testator  or  donor.  In  so  far  as  any  property  is 
withdrawn  fi-om  his  management,  the  parent  exercising  the 
lar^ita]  power  is  not  entitled  to  the  direct  exercise  of  the  right 
E>f  iisufnict,  but  may  claim  the  net  income  after  the  discharge 
>£  all  outgoings.-  The  rules  for  the  exercise  of  the  right  of 
usufruct  are^  subject  to  certain  unimportant  divergences,  the 
lame— ^ff^^V  mntandts — as  those  relating  to  the  huBband's 
QBufmct  over  the  wife*s  non-privileged  property  under  the 
utory  regime— 414— B.G.B*  1649-1654,  1656-1660,  1663. 

(2)  Termination  of  right  of  mufrucL 

The  right  of  usufruct  in  respect  of  the  property  of  an  infant 
child  comes  to  an  end  on  such  child's  marriage  with  the  parents' 
authorization.  It  may  also  be  temTinated  :  (1)  by  order  of  the 
Guardianship  Court  in  any  case  in  which  the  parent  has  failed 
to  comply  with  his  duty  as  to  the  child's  maintenance,  and  in 
which  the  future  maintenance  is  endangered  ^ ;  (2)  by  the 
parent's  renunciation— B.G.B,  1661,  1662,  1666  (2j. 

^  The  parent  is  of  course  bound  to  nu&inti&m  the  child,  but  the  surplus  after 
ilbe  discharge  of  the  outgoings  Ijelongs  to  the  pareut  absolutely.  This  con- 
'fltitutes  a  material  difference  between  Gremian  and  English  law.  If  a  parent 
earriea  on  any  busineaa  on  a  <^hild's  behalf  tlit»  net  profits  liol*>ng  to  sucJi 
parent,  but  any  loss  haa  to  be  made  up  out  of  the  profits  of  the  subsequent 
7e«re— B.G.B.  16o5. 

'  If  the  parental  power  is  suBpendt^di  or  if  the  care  of  the  person  and  the 
property  has  been  withdrawn  from  the  parent,  the  cost  of  the  child's  main- 
ienance,  in  bO  far  ah  it  \h  chargeable  againi^t  the  jmrent,  is  treated  as  an 
outgoing— B.G.B.  1656(2), 

'  The  usufruct.  a»  a  matter  of  coui'sei  oomes  to  an  end  on  the  termination 
or  forfeiture  of  the  parental  power  ;  on  the  su.fi>enJ«ion  of  the  parental  power 
It  doea  not  come  to  an  end  except  in  a  case  in  which  the  power  is  tranaferred 
to  the  mother  after  the  divorce  or  judicial  separation  of  the  parents — 443  note  % 
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hh.   Termination  of  parental  jxncer. 

448.  The  parental  power  is  terminated :  (1)  by  the  death  or 
judicial  declaration  of  death  of  the  parent  exercising^  the  pows; 
(2)  by  the  death  of  the  child ;  (3)  by  forfeiture  (442);  (4)ii 
the  case  of  the  mother  by  re-marriage  (443)  ;  (5)  by  the  child't 
coming  of  age.  The  rule  as  to  the  exercise  of  a  parent's  pom 
during  the  period  between  the  termination  or  suspension  of  tie 
power,  and  the  time  at  which  such  termination  or  sospenm 
comes^  or  ought  to  come  to  his  knowledge^  is  the  same — maUik 
mutandis — as  the  rule  applicable  on  the  termination  of  a  hasband'i 
power  of  management  under  the  statutory  r^^me  (414).  If  tk 
parental  power  comes  to  an  end  by  reason  of  a  child's  dodi, 
the  parent  is  bound  to  attend  to  any  matter^  which,  could  not 
safely  be  postponed,  until  the  child's  heirs  have  had  time  to 
make  the  necessary  arrangements — B.6.B.  1682, 1683. 


I 
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CHAPTER  III :   GUARDIAN  AND  WARD 

I.  Gbxeral  Rules 

Cases  in  whicli  G-uardian  is  appointed. 

^^4d.  Under  German  law  at  least  one  giiardian  {Vommnd) 
most  be  appointed  for:  (1)  any  infant,  who  is  not  subject  to 
parental  power,  or  whose  person  and  property  are  not  under  the 
care  and  management  of  either  parent ;  (2)  any  adult  who  liaja 
been  placed  under  guardianship  by  reason  of  mental  disorder, 
extravagance,  or  dipsomania  (28-31)— B.GB,  1773,  1896.  The 
functions  of  such  a  guardian,  and  more  particularly  his  powers 
to  act  on  behalf  of  the  ward  {Munfid)^  are  strictly  defined  and 
extensive ;  in  this  respect,  German  has  the  advantage  over 
English  law,  under  which  the  powers  of  the  guardian  of  an 
infant's  estate  or  person  are  in  some  respects  vague,  and  in  many 
respects  restricted^  while  a  committee  who  acts  in  heu  of 
a  guardian  for  a  person  of  unsound  mind  is  only  appointed 
in  the  exceptional  casein  where  the  lunatic  is  so  found  by 
inquisition.^ 

An  English  guardian  may  be  appointed  by  will ;  a  German 
guardian  is  always  appointed  by  the  Guardianship  Court,  which 
must  select  him  in  accordance  with  the  rules  stated  below  (456). 

b.    Casea  in  which  a  Supervising  Guardian  is  appointed. 

450.  A  supervising  guardian  (Gegenvormund)  may  be  appointed 
in  any  case  which  does  not  come  within  the  exceptions  mentioned 
below,  and  must  be  appointed  in  every  case  not  coming  within 
the  exceptions  if  the  ward^'s  pr^*perty  is  of  more  than  trifling  value, 
and  if  only  one  guardian  has  been  ap|K>inted.     (See  456  sub  (5).) 

A  supervising  guardian  is  not  appointed  : 

(1)  where  the  father  or  mother,  having  nominated  a  guardian 
in  the  manner  mentioned  below  (456  sub  2),  has  forbidden  the 

*  The  powers  of  a  person  appointed  under  r.  11«;  of  the  Lunacy  Act  1800 
eorrMpond  to  the  powers  of  a  German  *  curator*  appointed  for  a  special 
purpose. 
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appointment  of  a  supervising  guardian.  In  siich  a  cseetb 
guardianship  is  called  an  '  exempted  guardianship '  (Brfr^l* 
rormimdscAaft)—B.G.B.  1792,  1852  (1),  1855 ; 

(2)  wliero  eitlier  parent  is  appointed  guardian  of  a  Ugitiiiuc^ 
adult  child  and  would,  if  the  cliild  were  an  iii&]it»  httt  tk 
power  of  managing  its  property  ^ — B.G,B.  1903,  1904, 

e.   Functions  of  Guardianship  Court  and  Family  Council 

461-  The  duties  and  powers  of  the  Guardianship  Court 
to  the  control  of  the  exei'cise  of  the  guardianship  are  much  m 
extensive  than  the  similar  duties  and  i>owers  with  nSexmn 
the  exercise  of  the  parental  power*     It  is  the  duty  of  tlie  ( 
to  supervise  the  exercise  of  the  powers  of  the  guardian,  aii 
the  t^npervi^ing  guitrdian,  and  to  prevent  breaches  of  dsaSy  *fl 
the  part  of  either  of  them,  and  it  may  impose  fines  if  its  dinctiem 
are  disobeyed— B.G.B,  1837,  1897  (see  also  464), 

The  judge  of  the  Court  is  under  the  same  liability  witl 
reference  to  any  breach  of  this  duty,  as  he  is  with  refarenei  l» 
any  breach  of  duty  in  respect  of  his  control  over  the 
power  (441)— B.G.B.  1848.  If  either  legitimate  parent 
directs^  a  family  council  consisting  of  the  judge  of  the  0\ 
ship  Court  and  two  to  six  other  members  is  appointed ; 
a  case  all  the  functions  otherwise  exercised  by  the  Goardiaiiibv 
Court  are  exercised  by  the  family  council — B,G.B.  185&|  1880^ 
1872,  1897,  1905. 

d.   Functions  of  Communal  Orphan  CounoiL 

452.  The  Communal  Orphan  Council  (441)  has  to  notninate 
persons  for  the  oifice  of  guai^ian,  suiMjrvising  guardiio^ 


'  If  the  mottj.  I 
wish  J  orwhero    I 


-  tiki   uiuir'Jiaii,asupervi4ixiggaariliAn  is  njtpoii 
]M^  111  '  i  rrunistiinoe  mmlcQB  sucli  up[>oititmf*iil 
B.G.B.  1904. 

^  Where  the  ward  is  an  infujit,  a  family  council  may  abo  bo  af 
tli(>  iippljcation  nf  any  kinrlred  or  reJative  by  inarrijigi%  union  ft 
*)ithor  pan'nt^m  so  far  im  the  Omirdiaa^hip  Court  Uulds  audi  a] 
be  expedient  in  the  ward^s  intei"ett--B.G.B,  1859. 

Aa  to  the  cttmpositiuii  of  tlie  family  council,  the  rcgulaiiozia  of  LU 
tht*  apXwintnient  of  substiiuti^Sf  the  power  of  tin*  Court  otct  Umi 
and  the  circunistauoi»9  imder  which  itii  remoyal  mny  im  ordivrod  i 
1861-18S1,  1906. 
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membership  of  the  family  council  in  so  far  as  they  are  required. 

It  is  bound  concurrently  with  the  Guardianship  Court  or  family 

>imcil  to  Bupervise  the  exercise  of  the  g^ardians^  functionSj  and 

give  information  to  the  Court,  or  to  the  family  council  as  to 

Uuiy  breaches  of  duty  coming  under  its  notice.     On  the  other 

ind  the   Court  or  family  council   has  to  give    notice  to  the 

lOommuna]  Orphan  Council  of  the  appointment  of  any  guardian 

or  assistant  guardian  for  a  ward  residing  in    the   district  ^  — 

[B.G.B.  1849,  1850,  1851  (1),  1897. 

e.    Interim  Guardianship, 

453.  Where  an  application  is  made  for  placing  any  adult 
under  guardianship  an  interim  guardian  {vorldi(figer  Formund) 
may  be  appointed  by  the  Courtj  if  the  Court  holds  such  api>oint- 
ment  necessary  for  the  purpose  of  averting  a  material  danger  to 
the  person  or  property  of  such  adult.  The  interim  guardianship 
comes  to  an  end  on  the  proper  guardian's  appointment^  or  on  the 
dismissal  of  the  applicatiou— B.G.B.  1906-1908. 

f.   Cases  for  the  appointm^ent  of  a  'curator'. 

»4.  The  distinction  of  Roman  law  between  the  fulela  over 
{be  younger  infants,  and  the  cura  over  those  of  riper  age  is 
not  maintained  in  German  law;  the  (unctions  of  a  'curator^ 
(Pfleger)  are  intended  to  meet:  (1)  cases  in  which  there  b 
a  parent  or  guardian  who,  under  the  particular  citcnmsiiaacm, 
is  incapable  of  acting ;  (2)  ca6€8  in  which^  for  various  reasoos^  it 
is  required  that  some  one  should  act  on  behalf  of  a  penBon  who  i§ 
not  under  parental  power  or  guardianship.  The  particular 
instances  of  the  second  class  of  cases  are  as  (oUows: 

(a)  a  curator  may  be  appointed  for  the  peraon  and  property  of 
an  adult  not  under  guardianship  who,  by  reason  of  any  physical 
defect  (e.  g.  deafness  or  bUndness),  is  mailable  of  managing  his 
affairs,  and  who  consents  to  the  cocmlor's  appointmeot ; 

(i)  a  curator  may  be  afPpotnted  for  some  pattieiilar  malsUn^ 
or  for  some  particular  clasacs  of  matien,  to  whieb  an  adalt,  not 

1  Wli«K  Ifae tvwd's  raMdcnee  iicJisB^Bdf  IbepMniisa  Im  t^0w9mMo9 
mgtU^IM^  Owphtm  Goitftdl  of  Iktt  ililrici  in  vItU  ( 
■■  Bta«l«y  wkkli  i«  Um  Ism  ti^i  to  niiwaliitt  m 

lOrphaa  Coraea cT the  mw dlilrtet-BjO Jl.  Iflil^ 
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doder  guardianship,  cannot  attend  himeelf^  owing  to  any  phj 

or  mental  defect  ^  in  this  case  also  the  consent  of  the  pencm, 

concerned  is  required ; 

(c)  a  curator  may  be  appointed  for  an  absent  adult  whose  place " 
of  abode  is  unknown,^  or  who  is  prevented  from  retaming'  and 
from  attending  to  the  management  of  his  property ; 

(d)  a  curator   renfris   is    appointed,    if  rach   appoiotment  is  \ 
required  for  the  preservation  of  any  future  rights  to  which  the 
nascUurus  may  become  entitled  after  his  birth  ^ ; 

(e)  a  curator  may  he  appointed  for  an  unascertained  pereoD, 
if  the  interests  of  such  person  require  immediate  protectkoo 
(e-  g.  where  the  vesting  of  a  reversionary  interest  which  requires 
protection  depends  upon  a  contingent  event) ; 

(/)  a  curator  may  be  appointed  for  the  purpose  of  administer- 
ing a  fund  collected  for  a  temporary  purpose,  if  the  x^mmi 
originally  appiinted  for  the  management  and  distribution  of 
such  fund  have  died  or  ceased  to  act  ^ — B*G.B.  1909-1914*         ^ 

g.    Cases  in  which  Cruardlans  and  Curators  are  appointed 

for  Subjects  of  other  Countries.  ^ 

466.  A  German  Guardianship  Court  has  power  to  appoint  ~ 
a  guardian  or  curator  for  the  subject  of  a  foreign  State,  in 
any  case  in  which  the  authorities  of  such  State  have  failed  to 
make  adequate  provtsioOj  and  in  which  the  person  concerned 
either  requires  the  care  of  a  guardian  or  curator  under  his  own 
law,  or  was  originally  placed  under  guardianship  by  a  GermaQ 
Court.  Provisional  measures  may  be  ordered  pending  the  ap- 
pointment— E.G.  23. 


*  A  curator  ah»eHti8  may  be  appointed^  notwithstanding  the  fact  that  the 
absent  person  has  appointed  an  attorney  capable  of  acting  on  hia  behalf, 
if  any  circtimstancos  exist  which  render  the  revocation  of  the  power  M 
attorney  dosirabl©— B.G.B.  1911  (1^. 

'  If  either  parent  would  have  oxerciaed  the  parental  power  over  the  child 
if  it  bad  been  horn  such  parent  is  entitled  to  act,  and  the  appointment  of 
a  curator  is  unnecessary. 

>  As  to  the  appointment  of  a  curator  for  the  estate  of  a  deceaaed 
see  521. 
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2*   Selection  and  AppomTMENT  of  Guaedian, 

SUPEEVISING    GuAJLDtAK,    OR    CuiUTOR 

a.   Prmciple  of  Selection. 

( 1 )    General  principle, 

466.  The  Court  in  its  selection  of  a  guardian^  supervising 
ruardian^  or  curator  must  follow  a  prescribed  order  of  priority 
between  the  persons  who  by  law  are  '  called  upon '  {berufen) 
act.  The  Court  is  not  authorized  to  disregard  this  order  of 
priority,  except  on  one  of  the  following  grounds :  (1)  the 
sonsent  of  the  perison  passed  over;  (2)  the  incapacity  or 
lisquaJification  (457)  of  the  person  passed  over  j  (3)  the  existence 
)£  special  impediments  preventing  the  acceptance  of  the  office  ^ ; 
'4)  delay  in  acceptance  on  the  part  of  the  person  passed  over; 
5)  the  fact  that  in  the  opinion  of  the  Coui-t  the  appointment 
>f  the  person  passed  over  would  have  been  detrimental  to  the 
ward's  interest— B.G.B.  1778  (1)  (2),  1897. 

(2)    Order  of  prior Ug  whtte  ward  i>  an  infant. 

The  following  classes  of  persons  are  called  upon   to  act  as 
j^uardiaii  of  an  infant  in  the  order  in  which  they  are  mentioned  : 

(1)  the  person  (male  or  female)   nominated  as  guardian  by 
testamentary  disposition  of  the  ward's  father  ^ ; 

(2)  the  person  (male  or  female)  nominated  by  a  testamentary 
disposition  of  the  ward^s  legitimate  mother  ^ ; 

(3)  the  ward's  paternal  grandfather  ^  ; 

(4)  the  ward's  maternal  grandfather. 

If  the  impediments  jire  of  a  tempoi'ary  natui*C!;  the  person  passed  over 
iDU^t,  ait«r  their  removaif  be  appointed  in  tho  place  of  th&  origixiaUy 
ippoint^d  guaiMiian— B.G.B.  1778  |^2;. 

*  Under  English  law  the  mother  ia  statutory  guardian  after  the  father^s 
death;  in  Germimy  such  t\  provision  i»  unneceasary,  because  the  mother, 
If  she  \&  capable  of  exercibiiig  the  parentivl  power,  obtains  the  care  of  th^^ 
infuit  children  and  of  their  property  by  virtue  of  such  power  ;  the  appoint- 
ment of  a  guardian  is  consequontly  not  required  in  such  a  case. 

Neither  parent  i.s  entitled  io  nominate  a  guardian^  if  at  the  time  of  hla 
death  he  is  not  entitled  to  exercise  the  parental  power  or  to  act  on  behalf  of 
Ihe  child  in  matters  affecting  its  person  or  property— E.G. B.  1777  (1), 

*  Where  the  ward  haa  been  adopted  by  any  person  other  than  his  fSather's 
Dr  mother's  spouiie,  neither  grandfather  is  called  upon — B,6,B,  1776  (2). 
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Where  the  ward  is  a  married  woniati^  the  Court  may  pass 
over  all  the  persons  otherwise  ealled  ujwn  in  favour  nf  her 
husband  ;  where  the  ward  is  an  illegitimate  child,  the  prand- 
parents  may  be  passed  over  in  favour  of  the  mother — ^B,G.B. 
1776,  1777. 

(3)    Order  of  priority  wh^re  tf^ard  U  of  a^e, 
Wliere  the  ward  is  of  ag-e,  the  order  of  priority  between  the 
persons  called  upon  to  act  as  guardians  is  as  follows : 
(3)  the  ward's  father  ; 

(2)  the  ward's  legitimate  mother  ^ ; 

(3)  the  ward^s  paternal  grandfather ; 

(4)  the  ward's  maternal  grandfather. 
Where  tlie  ward  is  married,  the  Court  may  pass  over  all  th^ 

lx?rsons  otherwise  called  upon  in  favour  of  the  ward's  husband  or 
wife ;  where  the  ward  is  an  illegitimate  child  the  grandpa rent<g 
may  be  passed  over  in  favour  of  the  mother — ^B*G»B,  1897, 1898, 
1899(1). 

(4)   Selectim.  where  noperion  called  ifjtoH  b^  law  U  available. 
Where  no  person  called  upon  by  law  to  act  as  guardian  i«  j 

available^  the  Coiirt  must  select  a  proper  person,  male  or  female, 
married    or    unmarried,    after  hiring  the  Communal   Orphan 
Council.     Preference  must  be  given  to  kindred  or  relations  by  I 
marriage^  and  the  ward's  religious  faith  must  be  taken  into  I 
consideration— B.G.B,  1779,  1897, 

(5)   Rules  as  to  nnmher  of  gtmrdians. 

In  the  absence  of  any  special  ground  jnstifying  the  appointment 
of  several  guardians  (e.  g.  the  nomination  of  several  gimrdians  iti 
a  testamentary  disposition),  only  one  is  appointed  for  each  ward ; 
where  several  brothei-s  and  sist-ers  (whether  of  the  whole  or  half] 
blood)  require  guardians  a  single  guardian  is,  as  a  general  rule,] 
appointed  for  them  collectively.     Where,  for  any  special  reason  J 
several   guardians  are  appointed  for  one  ward,    each   of   suchj 
guardians  may  be  appointed  for  a  separate  sphere  of  datie 
e,  g,  one  of  them  may  be  appointed  as  guardian  of  the 

'  The  order  is  somewliAt  varied  in  a  ome  wher«  the  ward  is  an  .^ 
child  or  the  legitimate  child  of  an  invalid  marriagi' — 409  vub  (2)  (b)— 1 
1899  (2)  (8),  1900  (2> 
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another  as  guardian  of  the  property  '^  —  BXi.B.  1775,  1797 
[2),  and  see  1798. 

(0)   Selection  of  super vinng  guardian  aiul  cnrator, 

supervising  guardian  is  selected  in  accordance  with  the 
le  rules  as  those  I'egiilating  the  selection  of  an  ordinary 
in— B.G.B,  1792  (4),  The  selection  of  a  curator,  in 
se  where  such  curator  has  to  act  in  the  place  of  the  parent 
exercising  the  parental  power,  or  of  the  guardian,  is  left  to 
the  discretion  of  the  Court  "^ ;  in  all  other  cases  the  selection 
of  a  curator  is,  as  far  as  practicable,  governed  by  the  same 
jrineiples  as  the  selection  of  a  guardian— B.G.B.  1915,  1916, 

b.   Incapacity  and  Disqualification  for  0Mc8. 

i57.  A  person  may  either  be  incapahle  of  lieing  appointed  as 
.rdian  or  merely  disqualifie  L    If  a  person  incapable  of  being 

appointed   is   appointed^  such    appointment   is  void,   ah  iuiHo ; 

a  disqualified  person   ought   not  to  be  appointed,  but   if   the 

prohibition  has  been  disregarded  the  appointment  is  operative ; 

the  Court,  however,  is  bound  to  dismiss  the  disqualified  person  as 

aeon  as  the  disqualification  is  brought  to  its  knowledge, 

A  person  under  incapacity  (93),  or  a  person   placed   under 
I  guardianship  by  reason   of   mental   debility,   extravagance,   or 

dipsomaniaj  is  inca|>able  of  being  appointed* 
^^A  minor  who  has  attained  the  age  of  seven  years,  a  person 
^piSer  interim  guardianship  (453),  or  one  whose  property  is  being 
f  managed  by  a  curator,  an  undischarged  bankrupt  or  a  person 
I  deprived  of  civic  rights  by  criminal  sentence,  is  disqualified,  as 

well  as  a  person  expressly  excluded  by  a  testamentary  disposition 

•  Where  aevermJ  gujirdians  are  Appomiod*  without  dutmction  of  vpherev 
of  actioD,  they  most  act  joiDtly.  lo  ausem  of  differ(*iice  of  opiuion  betw«teii 
the  guardians  the  Guardiaiuhip  Court  deeideit,  onlesa  on  the  appointment  of 
such  ^ordians  othf>r  dlrectiona  have  been  given.  Thie  Court  muat  follow 
any  directions  given  by  an  Infant  ward's  fiarent  an  to  the  decision  on 
dillercnces  of  opinion  between  gua^rdiaiiit  nominated  by  fiuch  parent,  unless 
stich  directions  appear  to  endangt^r  the  ward'*  interests — B,G.B,  1797^  I7t»6. 

^  Where  a  curator  has  to  be  appointed  for  the  fnanagetneiit  of  j*ny  property 
given  by  a  testator  or  donor  to  a  person  •uliject  to  the  |ian>tital  power  *»r 
under  guaidianahip  with  directionv  tliat  It  tdioiild  be  withdrawn  from  the 
management  of  the  parent  or  guardian,  the  |ieriou  (if  anyj  nomiQated  by 
such  testator  or  donor  as  cnrmtor  niu^t  be  appointed '-B,G*B.  1917  (1), 
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of  the  ward^B  father  or  legitimate  mother^*  or  a  persoa 
lias  not  obtained  the  required  consent.  The  husband^s  cansent 
is  repaired,  where  his  wife  is  appointed  as  guardian  for  a  permii 
other  than  himself  or  any  child  of  his ;  the  consent  of  the 
competent  authority  is  required  in  aoy  case,  in  which  a  public 
official  or  minister  of  religion  is  appointed — B.G.B.  1 780-1 7S4, 
1792  (4),  1897,  1900  (1). 

e.   Duty  to  accept  Office* 

458.  Every  male  German  is  bound  to  accept  the  office  of 
guardian,  sHpervieing  guardian,  or  cnrator,  if  not  excused  on 
one  of  the  prescribed  grounds.  A  person  who  culpably  declines 
the  office  without  lawful  excuse  is  liable  for  any  damage  suffered 
by  the  ward  by  reason  of  the  consequent  delay  in  the  appoint- 
ment and  may  be  fined  for  his  refusal.^ 

A  person  who  has  attained  the  age  of  sixty  years,  or  who  hag 
more  than  foiu*  legitimate  children,^  or  who  is  hindered  by 
disease  or  infirmities,  or  who  resides  at  an  inconvenient  digtatice 
from  the  office  of  the  Guardianship  Court,  or  who  holds  not  less 
than  two  guardianships  under  previous  appointments,  is  entitled 
to  refuse  the  office.  The  office  may  also  be  refused  in  any 
casCj  in  which  several  guardians  are  to  be  appointed — 456  sub 
(5) — ^or  in  which  the  guardian  is  directed  by  the  Coiu-t  to  give 
security  (459)— BXi.B.  1785-1788. 

d.   Procedure  on  Appointment. 

459.  It  is  the  duty  of  the  Guardianship  Court  to  effect  th€ 

appointment  of  a  guardian,  supervising  guardian,  or  curator 
of  its  own  motion  whenever  such  appointment  is  required.^  The 
person  appointed  must  declare  before  the  Court  that  he  will 
faithfully  and  conscientiously  discharge  the  duties  of  his  office 

*  Tho  mother  can  not  exclude  a  per&on  nominattHi  by  the  father ;  n«rither 
pjiPBnt  haa  the  right  of  exclusion  in  any  case,  in  which  he  is  depriyed  of  th© 
right  of  nomination  under  the  mlo  atated  ahove— i56  note  B — B.G.B.  17SSL 
1897. 

^  The  fine  may  not  exceed  SOO  Marks  and  only  three  suooessive  finea  caa 
be  impoaed  ;  in  this  manner  exemption  from  finea  may  be  purchased  at  ib<> 
ooat  of  about  £41).    The  liability  for  damages,  however,  remalna* 

'  Adopted  children  are  not  counted. 

*  Where  n  guardian  haa  to  ho  appointed  for  an  infant    the  Court 
panding such  appointment,  make  such  preliminary  ordi^^rn  a.^may  be  i 
in  the  ward*a  intereat. 
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must  confirm  this  declaration  by  clasp  of  hand  {Hatidacftlag) 
lieu  of  oath. 

The  Court  may  order  the  guardian  to  give  security  (87)  if 
a  precaution  is  required  on  any  special  ground. 
e  appointment  may  be  made  terminable  on  the  happening 
»f  a  special  event  A  certificate  of  the  appointment  [Bestatlung) 
is  handed  to  the  person  appointed;  it  must  contain  the 
following  particulars  :    (1)  the  ward^'s  name  and  date  of  birth ; 

(2)  the  guardian^Sj  supervising  guardian^s,   or  curator's  name; 

(3)  the  names  of  the  other  guardian  or  guardians  (if  any)  or 
of  the  feiupervising  guardian  (if  any)  ;  (4)  details  of  the  dis- 
tribution of  functions  between  several  guardians  where  such  a 
distribution  is  made ;  (5)  a  statement  as  to  the  appointment  of 
a  family  Council  where  such  an  appointment  has  been  made— 
B.G.B.  1774,  1789,  1791,  1792  (4),  1844,  1897,  1915. 

^^    3.   Rights  and  Duties  of  Guaedian,  Supeevising 

^B  Guardian,  and  Cubator 

^^^^k  a.    G-eneral  Survey. 

"  (1)    Guardians  righU  mid  duties, 

460.  A  guardian  has  the  same  rights  and  duties  as  a  parent 
exercising  the  parental  power  (excepting  the  right  of  usufiiict), 
but  is  subject  to  much  greater  restrictions  than  a  parent,  more 
particidarly  in  any  case  in  which  a  supervising  guardian  is 
appointed.  The  powers  of  a  guardian,  like  those  of  a  parent — 
442j  do  not  extend  to  matters  as  ta  which  a  curator  has  been 
appointed,  and,  as  in  the  case  of  a  parent,  the  powers  may  be 
imodi£ed  by  direction  of  the  Guardianship  Court,  or  of  a  donor 
or  testator  from  whom  the  ward  receives  property — B.G.B. 
1793,  1794, 1803,  1853,  1897, 

(2)  Supervmng  guardian's  rights  and  duties. 
The  supervising  guardian  has  to  control  the  exercise  of  the 
guardian's  office,  and  to  give  information  to  the  Guardianship 
Court  of  any  circumstances  requiring  its  intervention  (e.  g.  the 
guardian's  death,  or  the  happening  of  any  event  justifying  his 
dismissal)— B*G.B.  1799.  The  necessity  of  his  authorization  for 
certain  acts  relating  to  the  management  of  the  ward's  property 
wiU  be  referred  to  below — 463  rules  (2)  and  (3). 
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(3)  CurafoT^s  righh  and  duties, 

Tlie  rights  and  duties  of  a  curator  are  determined  by  tbe 

purpose  for  which  he  is  appoiuted.     Within  the  scope  of  such 

purpose,  he  ha&  the  same  powers  and  is  subject   to  the  same 

restrictions  as  a  guardian — B.G.B.  1915. 

(4)  LiabUUie9  cf  guardian,  mtpenhin/;  guardimtj  and  curat4?r ; 
ri^/il  to  feinuneration, 

A  guardian,  supervising  guardian^  or  curator  is  liable  for  all 
damage  caused  to  the  ward  by  his  wilful  or  negligent  default  J 
Where  several  are  in  default  they  are  liable  jointly  and  severally, 
l)ut  where  the  default  consists  merely  in  the  neglect  of  the  duty 
of  supervision,  the  guardian,  as  between  himself  and  the  super- 
vising guardian,  is  liable  exclusively.  A  guardian  or  curator 
who  employs  any  funds  belonging  to  the  ward  for  his  own 
purposes  has  to  pay  interest  thereon.^  The  duties  of  a  giiardiant 
supervising  guardian,  or  curator  must  be  performed  without 
remuneration,  unless  the  Court  on  any  special  gi'ounds  directs 
otherwise,  e.  g.  where  the  extent  of  the  property  and  the 
diffieulties  of  its  management  justify  such  remuneration^ — 
B.G.B.  1833,  1834,  1836,  1897,  1915. 

b.    Statutory  Agency. 

461.  A  guardian  or  curator  is  the  ward's  statutory  agent 
The  restrictions  on  the  powers  of  agency  are  the  same  as  tho^e 
to  which  a  parent  who  exercises  the  parental  power  is  subject 
_444_BXI.B  1795,  1796,  1807,  1915. 

c.  Car©  of  Ward's  Person. 
4©a.  The  rules  as  to  the  care  o£  an  infant  ward's  person  ai^ 
the  same  as  those  applicable  to  the  care  of  a  child  subject  to  the 
parental  power— 445,  except  that:  (1)  the  Guardianship  Court 
may  order  the  removal  of  the  ward  into  a  family  or  school  or 
reformatory,  even  in  the  absence  of  the  grounds  on  which  a 
child  under  parental  power  may  be  removed  out  of  the  parental 

^  The  rule  a.'i  in  the  sufllctency  of  the  amount  of  diHgoncc  which  the  {i«r)»ao 
oonocmt^ct  givt'«  to  his  own  nifairs  which  applies  in  the  ca»*e  of  n  parciit — 
446^b  not  applied  in  the  case  of  a  gUArdi&n^  &c. 

'  Am  tt»  the  right  to  bo  reimbursed  for  any  outlay  »ee  B.G.6.  18Sr»« 

*  A«  to  the  remnneration  of  exocutora  seo  &2t>« 


i 


2)  the  care  of  the  ward^s  peligious  education 
nay  be  withdrawn  from  the  guardian,  if  his  religious  faith  is 
lot  the  same  as  that  in  which  the  ward  is  to  be  educated — 
B.G.B.  1800,  1801,  1838,  1915, 

The  giiardian  or  curator  of  an  adult  has  the  care  of  the  ward's 
bereon  only  in  so  far  as  tlais  is  necessitated  by  the  object  of  the 
^uaidianship  or  curatorship^B.G.B.  1901,  1915* 

I  d.   Management  of  Ward's  Property. 

463.  The  rules  as  to  the  guardian^s  power  of  niana«^ement 
over  the  ward^s  property  are  similar  to  the  rules  as  to  a  parent's 
power  of  management  over  his  infant  child^s  property^-446 ;  in 
the  same  way  as  under  the  last-mentioned  rules  the  property 
given  by  a  testator  or  donor  must  be  managed  in  acc<jrdantH? 
with  his  directions  (if  any)  unless  the  Court  in  the  ward's 
interest  and  subject  to  the  donor's  assent  (if  living  and  capable 
of  assenting)  authorizes  any  deviation  therefrom^^ — BXt.B.  1793, 
1803. 

The  following  points  of  difference  between  a  guardian's  and 
a  parent's  powers  of  management  require  mention : 

(1)  a  parent,  if  entitled  to  the  usufruct  of  the  child's  property, 
vsm  use  the  income  for  his  or  her  own  purposes,  and  can  even, 
within  certain  limits,  use  consumable  tilings  forming  part  of  tlie 

I  oorpus ;  a  guardian  cannot  use  any  part  of  the  income  or  of  the 
I  corpus  of  the  ward's  property  for  his  or  her  own  purjioBes  and 
'  must  invest  all  income  not  recjuired  for  the  payment  of  necessary 
I  outgoings— B.G.B.  1805,  1806,  1897; 

(2)  a  parent  is  free  to  select  any  investments  from  within  thi^» 
range  allowed  to  him  ;  a  guaixlian  selecting  an  investment  munt 
obtain  the  authorization  of  the  supervising  guardian,  or  tin' 
leave  of  the  Court— B.G.B.  1810,  1821,  1897 ; 

(3)  a  parent,  exercising  parental  power,  can  dispose  of  or  give 
I  a  valid  discharge  for  any  personal  claim  or  negotiable  instrument 

forming  part  of  the  child's  property  j  a  guardian  is,  aft  a  general 

rule,  unable  to  do  so  without  the  concurrence  or  ratification  of 

t  the  supervising  guardian,  or  the  leave  of  the  Court  (such  leave 

i 

»  Where  the  wmrd  ia  In  the  i^mtody  of  c-itUer  fNiretit  tbe  ruU  ii  th*  umo  m 
,  where  a  child  is  under  the  fwrentiiJ  power— B.0.8*  lft8». 


m 
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iiiayj  however,  be  given  in  respect  of  a  whole  class  of  transactions 
together) »— B.G.B.  1809,  1812,  1813,  1825,  1832,  1897,  1902 ; 

(4)  a  parent,  exercising  parental  power,  retains  the  whole  of 
the  child's  property  in  hm  custody  or  under  his  control  except 
under  the  special  circninstances  mentioned  above^ — 446  sub  (4) ; 
a  guaidian,  on  the  other  hand,  is  required  t-o  lodge  with  a  public 
authority  (164),  or  register^  bearer  securities,  and  instruments 
indorsed  in  blank,  and  in  such  manner,  that  they  cannot  be 
withdrawn  or  transferred  without  the  leave  of  the  Guardianship 
Court ;  other  similar  precautionary  measures  may  also  be  ordered 
on  any  special  ground;  a  guardian  may  on  special  grounds  be 
allowed  to  retain  the  custody  or  control  of  the  property  requiring 
lodgment  or  registration  under  the  general  rule — B.G.B.  1814- 
1820,  1897; 

(5)  the  range  of  transactions  requiring  the  leave  of  the 
Guardianship  Court  is  considerably  wider  in  the  case  of  a 
guardian  acting  on  behalf  of  a  ward  than  in  the  case  of  a  parent 
acting  on  behalf  of  a  child ^446  sub  (2);  for  some  kinds  of 
transactions  a  general  leave  may  be  given^ — B.G.B,  1821-1823, 
1825,  1897;  the  rules  about  gifts,  and  about  the  delivery 
to  the  ehUd  or  ward  of  objects  which  cannot  be  sold  or  charged 
without  the  consent  of  the  supervising  guardian,  or  the  leave  of 
the  Court,  are  the  same  in  both  cases— B.G,B.  1804, 1824,  1897. 

The  powers  of  a  curator  as  to  the  management  of  any  property 
entrusted  to  him  are  the  same  as  those  of  a  guardian — B.G<B. 
1956. 


I 

I 

I 
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e.  Betuxns  to  be  made  to  Guardianship  Court. 

404.    The  following  rules  apply  ; 

(1)  on  the  assumption  of  his  office  a  guardian  must  with  the 
assistance  of  the  supervising  guardian,  if  there  is  one,  prepare  an 
inventory  of  the  ward*s  property,  and  similar  inventories  must 
be  prepared  on  the  subsequent  acquisition  of  any  property  by 
the  ward;  if  the  inventory  is  deemed  insufficient  the  Court 
may  direct  some  other  person  or  authority  to  take  an  inventoiy 
— B.G.B.  1802,  1897; 

(2)  the  guardian  whenever  requested  to  do   so,  must  give 

'  As  to  the  manlier  in  which  a  transaction  in  authorized  or  ratified  9m 
B.G.B.  1838-1S32,    As  to  the  parties  to  be  heard  see  B.G.B.  1626,  iaS7. 
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»Tmation  to  the  Court  as  to  the  conduct  of  the  guardianship 
and  the  circumstances  of  the  ward— B.G.B,  1889,  1897; 
(3)  annual  accounts  must  be  prepared  and  placed  before  the 
such  accounts  must  first  be  submitted  to  the  supervising 
ian^  if  there  is  one,  who  must  add  such  observations  as 
XDSy  occur  to  him ;  the  Court  has  to  examine  the  accounts  and 
to  cause  them  to  be  amended  or  supplemented  if  necessary' — 
.G,B.  1840-1843  (1),  1897;  see  however  B.G.B.  1857; 
i(4)  if  the  ward's  father  or  legitimate  mother  is  the  child's 
guardian  ^  and  re-marrles^  he  or  she  is  under  the  same  obligations 
as  a  parent  exei'cising  the  parental  power  who  re-marries — 446 
sub  (3)— B.G.B.  1845,  1897. 

The  rules  as  to  returns  and  accounts  are  also  applicable  to 
a  curator,  in  so  far  as  they  can  be  applied  imder  the  special 
circumstances — B.G.B.  1915, 

4,  Termination  of  GrAiiniANSHip  or  Curatoeship  and  Vaca- 
tion  OF    GUARDlAN^S   OR   CltraTOIi\s    OfFICE 

a.   Circumstances  causing  Termination  of  Guardiansliip 

or  OuratorBhip. 
4e6.  The  guardianship  ceases  ipso  facto  in  any  of  the  following 
events : 

(1)  on  the  ward^s  death  or  declaration  of  death  ^  (45); 

(2)  in  the  case  of  an  infant  ward  not  placed  under  guardian- 
ship on  any  ground  other  than  infancy  (e.g.  lunacy,  mental 
debility,  dipsomania,  extravagance)  :  {a)  on  his  attainment  of 
full  age ;  [b)  on  his  becoming  subject  to  parental  power  (e.  g.  by 
the  restoration  of  a  suspended  parental  power  or  by  legitimation,"' 
or  adoption); 

A  guardianship  ordered  on  the  ground  of  any  disability  other 

'  Any  disputed  claim  arising  between  the  guAtdi&n  and  ward  may  be  tried 
at  once  by  action  before  the  competent  Court — B«G.B.  184S  (2), 

*  Where  the  ward  i^  an  adult  the  parent  Is  frequently  appointed  guardian, 
but  where  the  ward  is  an  infant  the  parent  in  question  would  generally 
exercise  the  parental  power  ;  a  parent,  however,  who  has  forfeited  the 
PArantal  power  (e^g.  a  mother  who  re-marrie»)  may  be  appointed  guardian. 

*  If  ft  ward,  who  is  untraceable,  haa  not  been  declared  to  be  deftd,  th© 
Court  may  terminate  the  guardianship— B,G.B.  1884  (1). 

*  If  in  the  case  of  legitimation  by  subsequent  marriage  the  father's 
paternity  i»  not  established  by  judicial  order,  the  guardianship  oontinuea 
until  terminated  by  the  Guardianship  Court— B.rj,B*  1883, 
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than  infancy  is  terminated  by  the  Guardianship  Court  if  the 
ward  ceases  to  be  affect^Kl  by  such  disability — B,G.B.  1882, 
1884  (2),  1897. 

A  curatorship  CM:jmes  to  an  end  ip^o  facto :  (1)  in  the  case  of 
a  cnrator  appointed  for  a  person  under  parental  power  or  g^iazdiaii* 
nhip,  by  the  termination  of  such  parental  power  or  gnardianahip; 
(2)  in  the  case  of  a  curator  vefdrk  by  the  child's  birth  ;  (3)  in  the 
ease  of  a  curator  appointed  for  a  single  transaction  (e,  ^,  » 
transaction  as  to  which  the  ward^s  and  the  guardian^s  interestj^ 
are  conflicting)  by  the  completion  of  the  transaction ;  (4)  on  the 
deelai-ation  of  the  death  of  an  absent  person  for  whom  a  curator 
has  been  appointed. 

A  curatorship  may  be  tenninated  by  the  Court : 

(1)  in  the  case  of  a  curator  appointed  for  a  person  incapable  of 
managing  his  aflfairs  on  the  ground  of  physical  or  mental  defects, 
on  the  application  of  such  person 

(2)  in  the  ease  of  a  curator  absent  is  on  the  return  of  the  absent 
person  or  on  the  cessation  of  the  causes  which  prevented  hint 
from  attending  to  his  affairs  or  on  his  death  • 

(3)  in  any  case  in  which  the  ground  necessitating  the  appoint* 
iiient  of  a  curator  has  ceased  to  exist — B.G.B.  1918-1921, 

b.  Circumstances  causing  Vacation  of  Guardian's  or  Curator^s 

Office. 

400,  The  office  of  any  particular  guardian  or  supervising  | 
guardian  is  vacated  ip^o facto  by  the  death  or  judicial  declaration 
of  death  of  such  person,  or  by  hiw  being  himself  placed  under 
guardianship.  Notice  of  a  guardian^s  or  supervising  guardian'*  | 
death  must  be  given  by  his  heirs  to  the  Guardianship  Court* 
A  guardian  must  give  notice  of  the  death  of  a  supervising 
guaidian  or  joint  guardian  and  vice  versa^ — B.G-B.  1885,  1894» 
1895,  1897.  ' 

A  guardian  or  suiiervising  guardian  is  dismissed  by  the  Court 
in  any  of  the  following  events : 

(1)  if  in  conse<4uence  of  his  misconduct  or  of  any  other 
circumstance  his  retention  of  the  office  would,  in  the  opinion  of  ] 
the  Court,  endanger  the  ward^s  interests,  or  if  he  is  found  to  be 
disqualified — 457 ; 

(2)  if  he  has  not  obtained  the  consent  to  his  appointnifisiil 
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required  in  his  case  uiidt^r  the  rules  biatecl  above — 457,  or  if  sucb 
conaent  is  revoked  ' ; 

(3)  if  he  desires  to  vacate  the  office  on  any  cogent  ground, 

iijore  particularly  on  the  (^nnuid  that  some  circumstam-e  has 
uriseu  which,  if  it  had  been  iti  existence  at  the  date  of  hij* 
ai>jx>iDtTnent,  would  have  entitled  him  to  refuse  the  office — 
BOB.  1886-1889,  1895,  1897. 

A  curator's  office  is  vacated  on  the  same  ^'n^unds^  as  a  guardianV 
office— B.G.B.  1915. 


c.  Consequences  of  Termination  of  G-uardianship  or  Curator- 
ship,  or  of  Vacation  of  Office  of  Guardian  or  Curator. 

467.  A  guardian^  suiKjrvising  guatdian^  or  curator  rnust^  on 

termination  of  the  guardianship  or  curators  hip,  or  on  the 

^racation  of  his  office,  dt^  tlic  following  things,  in  so  far  as  they 

are  compatible  with  the  nature  of  his  office  ; 

H      (1)  he  must  deliverer  transfer  the  pro^Jerty  under  his  care  to 

"^  tlic  ward  if  siti  jnn\  or  to  his  statutory  ^igent  if  he  is  under 

parental  control  or  guardianship  ; 
H  (2)  he  must  prepare  an  at^^eount  of  the  nmnagement  of  the 
ward's  property  wliich,  if  there  is  a  sujiervising  guardian^  lias 
to  be  examined  by  liim,  and  ivitli  the  written  oliservations  made 
by  the  latter^  to  be  submitted  to  the  Guardianship  Court  for 
examination  ;   if  the  aceount  it:  foimd  to  be  in  order^  the  Court 

•  issues  a  certificate  to  that  effect ; 
(S)  the  certificate  of  appointment  must  be  retiurned  to  the  Court. 
If  the  i>ei*son  concerned  is  dead  the  duty  otherwise  incimiU»nt 
on  him  has  to  be  performed  by  his  heirs. 

The  rights  and  duties  nf  a  guardian,  or  curator^  during  the 
period  intervening  between  the  termination  or  vacation  of  hi> 
office  and  the  receipt  of  the  notice  of  such  termination  or 
vacation,  or  between  the  warfV  death  and  the  time  at  which 
Bthe  ward's  heirs  can  take  chai^<  of  the  ward's  estate,  are  reg-u- 
lated  by  the  same  rules — inutad^  viNfam/h — as  those  apphcable 
under  the  corresponding  circumstances-  on  the  termination  of  the 
parental  power— 448— B.G.B.  1890-1895,  1897,  1915. 

^1      ^  The  GuardiAnHhip  Court  may  iu  iti»  di^retiaii  diHiui&s  a  femmfe  gUArdiati 
^"  or  i»upervitfing  guiirdiati  on  her  marriages,  whtfUiHt  lier  tiu&tNLnd  oott8«nts  to 
her  retention  uf  tlu'  uftioo  or  not— B,(4.B.  1SS7  (1)^  1896,  1WS»7 
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CHAPTER  I:  GENERAL  SURVEY 
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1.   Summary  of  Princiflks 

488.  The  several  branches  of  the  law  of  inheritance  are  so 
clo^ly  connected  with  one  another  that  it  is  impossible  to 
understand  the  details  of  the  partioular  rules  without  having 
some  pwvious  knowledge  of  the  general  principles  governing  the 
whole  subjects  The  following  fiumraary  is  intended  to  meet  this 
requirement : 

(1)    TUk  to  ike  etiate  ^*  m  deem»ed  pemm. 

The  title  to  the  estate  of  a  deceased  person  may  be  derived 
under  a  statutory  rale  or  under  a  disposition  made  by  the 
deceased.  This  faet  is  frequently  expressed  by  the  statement 
that  the  right  of  the  persons  taking  the  estate  is  acquired  under 
the  lut'Cstaey  or  under  the  will  of  the  deceasedj  but  this  form  of 
expression  yeems  to  assume  that  testamentary  succession  repre- 
sents the  normal,  succession  ab  intesialo  the  exceptional  state  of 
things.  The  authors  of  the  BXt.B.  in  its  final  shape  wei'e 
anxious  to  repudiate  this  view,  which,  though  characteristic  of 
the  later  developments  of  Roman  law,  is  unhistorical  and  not  in 
accordance  with  Germanic  ideas.  The  statxitory  right  of  sue- 
<'e«sion  is  therefore  chiefly  emphasized,  and  any  right  derived 
under  a  disposition  of  the  deceased  is  looked  upon  as  a  modifica- 
tion of,  or  addition  to,  the  statutory  right.  The  rule  of  Roman 
law  :  mmo  pro  parte  ieitaiu*  pra  juirte  i/ife^Mm  thcedere  poUd^ 
\\m  accordingly  eeas^  to  exist.  The  present  rule  is  that  the 
statutory  heir  succeeds,  except  in  so  far  as  he  is  displaced  by  any 
disposition  of  the  deceased  intended  to  become  operative  on  his 
death.  Such  a  disjiosition  may  be  a  testamentary  disposition  or 
a  eontraetual  disposition,  the  B.O.B.  having  given  recognition 
to  the  Germanic  ^  contract  of  inheritance ',  which  was  unknown 
to  Roman  law. 

The  statutory,  testamentary,  or  contractual  right  to  a  share 
in  the  estate  of  a  deceased  person  may  be  abandoned  by  renuncia* 
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tion  in  the  lifetime  of  sach  person  {Erbverzkht),  or  forfeited  Vy 
the  committal  of  certain  offences  which  render  the  person  com- 
mitting tbem  *  unworthy  to  inherit '  {erbunvmrdig). 

The  share  to  which  any  statutory  heir  is  entitled  in  fS?* 
absence  of  any  testamentary  or  contractual  provision  is  called 
his  ^  statutory  portion  *  {ge^ekUcher  Erbteilj  \  the  estate,  a? 
a  wholcj  is  called  the  ^  inheritance  *  {Erbtchaft),  The  inheritance 
vests  in  the  heirs  immediately  on  the  death  of  the  deceased, 
subject  to  being  divested  as  to  the  whole,  or  as  to  the  riian 
of  any  co-heir,  by  disclaimer  within  the  period  allowed  by  law ; 
by  the  operation  of  such  disclaimer  the  inheritance  or  the  share 
disclaimed  by  any  co-heir  becomes,  i})90  faeto^  nested  in  the 
person  next  entitled. 


(2)  EighU  and  liabilities  of  keirs. 

According  to  the  principle  of  universal  succession  adopted  br 
Roman  law  the  heir  took  the  place  of  the  deceased  person  in 
every  respect,  becoming  entitled  to  his  rights  and  subject  to  his 
liabilities.  The  beneficium  inrenfarii  introduced  by  Jastinian 
enabled  an  heir  to  have  an  inventory  of  the  estate  taken  in 
a  specified  manner  and  within  a  specified  period^  and  thereby  to 
limit  his  liability  for  the  debts  of  the  deceased  to  the  value  of 
the  estate.  Under  the  new  German  law  an  heir  who  has  not 
forfeited  the  privUege  by  certain  specified  acts  or  omissions,  can 
at  any  time  limit  his  liability  in  one  of  the  ways  mentioned 
below  (532),  but  an  heir  who  either  forfeits  the  privilege,  or 
fails  to  take  the  steps  required  for  the  purpose  of  limiting  his 
liability  remains  personally  liable  to  the  full  extent. 

No  distinction  exists  between  movables  and  immovables ;  on 
the  death  of  the  deceased  the  whole  of  the  estate  vests  in  the 
heir  or  heirs. 

Where  there  are  several  heirs  they  stand  to  each  other  in  tl 
relation  of  co-heirs  {Miterben}.  Thus  where  several  persons  take 
the  estate  of  the  deceased  as  his  next  of  kin,  they  take  it  as 
statutory  co-heirs,  and  similarly  several  persons  appointed  as 
heirs  by  will  or  contract  of  inheritance  are  testamentary  or 
contractual  co-heirs.  If  the  testamentary  or  contractual  heirs 
do   not  take  the  whole  estate,  the  statutory  heirs   take  the 
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remaiDing  part  of  the  estate  as  co-heirs  with  the  testaineEtat-y 
or  oontraetiial  heirs. 

(3)   Revernanary  heiri  and  ^uMUuiioml  kein. 

A  will  or  contract  of  inheritance  may  appoint  several  persons 
as  heirs  in  succession,  one  of  them  becoming  entitle*!  for  a  speci- 
fied period,  or  until  the  happening  of  a  specified  events  and  the 
other  of  them  becoming  entitlal  in  possession  at  the  end  of  such 
period  or  on  the  happening  of  such  event.  The  heir  taking 
first  is  called  Forerbe,  and  will,  in  the  further  course  of  this 
treatise,  he  described  as  'limited  heir^;  the  heir  taking  in  the 
but  place  is  called  Nackerh^  and  will,  in  the  farther  course  of 
this  treatise,  he  describeti  as  *  reversionary  heir  '. 

A  reversionary  heir  must  be  distinguished  from  a  substitutional 
heir  (Ersai^erbe),  being  a  person  appointed  by  a  testator  or  con* 
tractor  to  take  the  place  of  the  primarily  appointed  heir  in  the 
event  of  the  latter  being  unable  or  unwilling  to  accept  the 
inheritance. 

(4)  ExeaUors. 

Executors  were  unknown  to  Roman  law ;  they  were  intro- 
duced into  Germany  under  the  influence  of  Germanic  ideas 
fostered  and  assisted  by  the  Canon  law,  but  their  i>osition  wa* 
vague  and  unsatisfactory  in  most  German  districts  until  1900. 
The  B,G.B.  has  regularized  and  defined  their  position  in  a  very 
complete  manner.  The  powers  of  executors  depend  to  a  large 
extent  on  the  provisions  of  the  testamentary  disposition  by  which 
they  are  appointed.  The  estate  does  not  in  any  case  become 
vested  in  them,  but  they  may  be  given  the  amplest  powers  of 
disposition  and  alienation,  and  their  appointment  may  coire- 
spondingly  deprive  the  heir  of  such  powers.  The  functions  of 
a  German  execut4:»r  are  not  necessarily  exhausted  by  the  payment 
of  the  testator's  debtg  and  the  distribution  of  the  residuary 
estat*'.  The  powers  of  managing  and  alienating  the  testator's 
estate  for  the  benefit  of  the  heir^  or  of  managing  the  }X)rtion  of 
one  particular  co-heir,  may  be  continued  during  such  heir's  or 
co-heir's  life,  or  for  a  specified  period  not  exceeding  thirty 
years.  The  functions  of  a  Gennan  executor  are  in  such  a  case 
more  like  those  of  an  English  trustee  than  like  those  of  an  English 
executor. 
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(5)   Legacies  and  iestammtary  hurdenn. 

The  expression  ^  legacy  ^  is  here  used  as  the  equivalent  of  the 
German  Vermdckhms^  which  comprises  any  g'ift  out  of  the  estate 
of  a  deceased  person  other  than  a  gift  of  a  share  in  the  inheritancei 
Such  a  gift,  may  consist  of  a  sum  of  money,  or  of  a  specific  thingJ 
movable  or  immovable.  Under  the  later  Roman  law  the  owner- 
ship of  any  tiling  8|wcifically  bequeathed  became  vested  in  the 
legatee  as  soon  as  the  estate  as  a  whole  became  vested  in  the  heins^ 
but  under  the  new  German  law  a  legatee  does  not  acquire  any 
right  of  ownership,  but  merely  a  pergonal  right  to  the  payment 
or  delivery  of  the  object  bequeathed  to  him.  As  a  general  rule^ 
the  heirs  are  bound  to  pay  or  deliver  the  bequeathed  object,  but 
the  duty  to  satisf}''  a  legacy  may  also  be  imposed  upon  a  par* 
trieuhir  legatee.  Reversionary  and  sul>stitutioiial  legacies  may 
be  given  in  a  manner  corref?ponding  to  the  manner  in  whicli 
reversionary  and  substitutional  heirs  may  be  appointed,  and 
legacies  generally  may  be  given  by  will  or  by  contract. 

A  legacy  must  be  distinguished  from  a  burden  {Anfla^) 
imposed  upon  the  heir  or  a  legatee  for  the  benefit  of  any  person 
or  object.  The  person  tor  whose  benefit  a  burden  is  imposed  on 
an  heir  or  legatee  has  no  right  to  enforce  such  benefit,  the  enforce- 
ment being  left  to  the  heir  or  executor,  or  to  some  pablic 
authority, 

(6)   Cofiipnisoiy  right  of  succession* 

The  so-called  '  formal  *  right  of  inheritance  of  Roman  law, 
which  made  it  necessary  for  a  testator  to  appoint  every  one  of 
his  natural  heirs  as  heir,  or  to  disinherit  him  on  one  or  more  of 
the  recognized  grounds  of  disinheritance^  has  not  been  adopts 
by  the  BXt.B.,  but  the  *  material  *  right  of  inheritance,  which  \f 
the  right  of  every  statutory  heir  who  has  not  either  renounced 
his  claim^  or  been  declared  '  unworthy  to  inherit  \  or  deprived  of 
bis  share  on  some  lawful  ground,  to  a  part  of  his  statut^^ry 
portion,  is  retained.  The  jvortion  of  which  a  statutory  heir 
cannot  generally  be  deprived  m  called  the  compulsory  portioa 
(P/UcHfeil),  and  is  equal  to  one-half  of  the  statutorj^  portiotL 
If  less  than  the  compulsory  portion  is  left  to  a  statutory  heir — 
who  is  not  excluded  on  one  of  the  grounds  mentioned  above — 
he  may  require  the  testamentary  or  contractual  heirs  to  maVe 
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up  the  deficiency ;  if  the  compulsory  portion  or  even  a  larger 
share  is  left  subject  to  any  restrietion  (e.g.  the  appointment  of 
an  executor  with  managing  powers,  or  the  appointment  of 
a  reversionary  heir),  the  statutory  heir  may  at  his  option  claim 
his  compulsi>ry  portion  free  from  any  restriction  in  lieu  of  the 
benefit  intendeil  to  be  given  to  him,  or  abide  by  the  provisions 
of  the  will  or  contract. 

I  (7)   FuHciiom  of  competent  Probate  Court. 

In  the  same  way,  as  the  Gnardianehip  Court  of  a  district  has 
functions  in  respect  of  many  matters  relating  to  the  matrimonial 
regime  (413),  parental  power  (441  )♦  and  guardianship  and  cumtor- 
ship  (451),  the  Court  or  authority  describe*!  by  the  BXx.B,  as 
the  *  Court  dealing  with  the  ('states  of  deceased  persons '  {Nach- 
tM^erickf)^  and  which  for  the  sake  of  brevity  is  here  described 
M  '  the  eoinpetent  Probate  Court ',  is  entrusted  with  important 
powers  relating  to  the  custody  and  publication  of  testamentary 
instruments,  and  the  distribution  of  the  estates  of  deceased 
persons.  The  competent  Probate  Court  as  a  general  rule  is  the 
local  Court  of  the  district  in  which  the  deceased  was  domiciled  at 
the  time  of  his  death  (F,G.G,  72, 73  (1) ),  but,  by  virtue  of  E.G. 
147,  other  authorities,  more  particularly  notaries  and  communal 
authorities,  may  be  entrusted  by  State  legislation  with  its 
functions.* 

2,   Local  Deviation  fbom  the  General  Law  of 
Inhbbitance 
409,  Certain  clashes  of  property  may  be  exempted  from  the 
general  rules  of  the  law  of  inheritance  by  State  legislation.     These 
are: 

(1)  property  belonging  to  certain  princely  and  noble  families 
— £.G.  57,  58; 

(2)  property  included  in  family  settlements  or  held  under 
feudal  tenures — ^E.G.  59  ; 

(3)  parcels  of  land  used  for  agricultural  pui*poses  or  forestry, 
in  districts  where  the  right  of  a  single  heir  can  be  established 
under  the  local  law  (Anert^enrechl) — E.G.  64  (1).' 

■  Thb  has  been  done  In  the  Kingdom  of  Warttemberg  and  the  Grand 
Daohy  of  Bad^n. 

*  This  mtkj  he  done  in  manj  districts  of  the  proTinces  of  HAOOTer  and 
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The  State  law  cannot,  however,  as  regards  aoy  property 
referred  to  sub  (3)  interfere  with  the  owner's  right  to  dispose  of 
such  property  by  testamentary  disposition  or  contract  of  inheri- 
tance or  bc^^uest — E.G.  64  (2). 

3.   Comparison  with  English  Law 

470.  The  comparison  of  the  rules  of  the  law  of  inherii 
respectively  applied  in  England  and  Germany  ought  to  be  pre- 
ceded by  the  comparison  of  the  practice  as  to  dispositions  inUr 
vivos  prevailing  in  each  of  the  two  countries.  A  large  part  of 
the  real  property  sitnate  in  England  is  entirely  withdrawn  from 
testamentary  disposition,  being  comprised  in  family  settlements, 
which  are  perpetually  renewed  ;  English  personal  property  is  aho 
frequently  tied  up  for  several  generations  by  marriage  settlements 
and  settlements  created  by  will.  Thus  the  property  of  a  married 
woman,,  through  the  effect  of  an  after-acquired  property  clause 
contained  in  her  marriage  settlement,  becomes  frequently  in  its 
entirety  subject  to  the  trust-s  of  that  settlement  In  Germany, 
on  the  other  hand,  real  property  settlements,  similar  to  those 
usual  in  England,  cannot,  generally,  be  made  without  govern- 
ment permissiouj  and  are  comparatively  rare,  while  marriagt' 
settlements  and  wills,  by  virtue  of  which  property  becomes 
vested  in  tmstces  for  the  b*?nefit  of  several  persons  in  suocession, 
are  not  made  at  all. 

This  difference  in  the  habits  of  the  two  countries  has  created 
the  necessity  of  some  institutions  in  German  law  which  are 
unnecessary  in  England,  The  *  continued  community  of  goods  *, 
which,  as  mentioned  above,  may  be  stifmlated  for  by  marriage 
contract — 417  sub  (8),  bears  some  resemblance  to  an  English 
marriage  settlement,  inasmuch  as  one-half  of  the  common 
property,  on  the  death  of  the  }»redeceasing  spouse,  goes  to  the 
issue  by  virtue  of  the  marriage  contract  and  not  under  the  law 
of  inheritance ;  in  other  res}iects  there  are,  however,  eonsiderahlt' 
diversities,  more  jmrticularly  owing  to  the  fact,  that  the  common 
property  in  which  the  issue  are  eventually  entitled  to  share  is 
not  vested  in  trustees,  but  remains  under  the  uncontrolled 
management  of  one  of  the  spouses,  and  is  subject  to  the  debts  of 

Weaiphalii^  alao  ij3  Prussian  Poland  under  the  colonization  (*ohoiiio  Lntio- 1 
4nced  ia  1890  now  regulated  by  a  PruitsJaii  Statute  fkasaed  in  IdSNI. 
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spouses.     Moreover,  the  continued  t'ommunity  of  goods  is 

of  frequent  occurrence  in  the  majority  of  German  districts. 

German  testator j  who  wishes  to  protect  a  son  against  his 

rovidencCj  or  a  daughter  against  her  husband's  business  risks, 

do  this  under  the  new  law,  by  g-iving  the  issue  of  the  child 

requires  protection  a  reversionary  interest  in  such  chiWs 

•e,  and  by  entrusting  the  management  of  such  share  to  an 

utor  during  the  child^s  life.    He  may  make  eruch  an  arrange* 

it  either  by  his  will  or  by  contract  of  inheritance ;  if  it  is  made 

e  latter  form  on  a  daught^r^s  marriage,  it  bears  a  strong 

blance  to  an  Englisli  marriage  settlement  by  which  the 

ided  wife^s  father  covenants  to  bequeath  a  certain  sum  to  be 

upon  the  trusts  of  the  settlement* 

regards  the  purely  legal  differences  between  the  German 

i  the  English  law  of  inheritance^  the  following  points  call  for 

observation : 

(1)  The  etymological  equivalent  of  the  expression  *  heir^,  as  used 

continental  law,  has  an  essentially  different  meaning  from  that 

^kich  the  expression  has  in  English  law.    Up  to  1897  the  English 

leir-at-law  was  in  the  position  of  a  German  statutory  heir,  but 

nlj  in  respect  of  real  property ;  but  under  the  present  English 

law,  the  whole  estate  of  a  deceased  person  vests  in  a  representa- 

ive,  who,  in  so  far  as  he  takes  personalty,  is  called  'personal 

presentative  \  and  in  so  far  as  he  takes  realty,  is  called  '  real 

^resentative  \     The  personal  representative,  like  the  German 

eir^  takes  the  legal  interest  in  the  estate  of  the  deceased ;  but 

$vhHe  the  German  heir  may  become  jjcrsonally  liable  for  the  whole 

>f  the  debts  of  the  deceased,  the  real  or  personal  representative 

^t  English  law  does  not  come  under  any  personal  liability,  except 

ly  reason  of  some  default  on  his  part.     The  Enghsh  real  or 

>er80iial  representative,  as  such,  takes  no  beneficial  interest  in 

jhe  estate,  whilst  the  German  heir,  as  regards  the  beneficial 

Interest  is,  at  the  worst,  in  the  position  of  an  English  residuary 

rtee ;  if  he  is  one  of  the  statutory  heirs  he  is,  as  a  general 

ie,  in  a  much  better  position,  as  his  compulsory  portion  takes 

riority  over  legacies.     A  German  heir  must  therefore— leaving 

ide  special  circumsta rices  under  which  an  exception  may  arise 

be  a  beneficiary  as  well  as  a  representative, 

(2)  Under  English  law  the  representation  of  the  estate  cannot 
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be  giTen  to  seveml  persoDs  in  gncoession  ;  afiber  the  dmth  of  the 
representathres  origiiiallj  appointed,  the  repr«senlatioii  is  oon- 
tianed  by  the  executor  of  the  last  gorviving  repr^ent^tire,  or 
by  an  admiBistrator  appointed  by  the  Court;  a  ret^ersioiiarj 
reeidoary  legatee  or  devisee  may,  on  the  other  hand,  be  appointed 
by  an  English  will,  but  in  so  &r  as  the  residue  given  to  faini 
eoomsAs  of  personalty,  the  legal  interest  therein  would  not  patt 
to  him,  ipw  /aciCy  on  the  termination  of  the  prior  beneficifti 
interest.  Under  German  law,  on  the  other  hand,  the  kgil 
interest  in  the  whole  estate  may  be  made  to  pass  to  the  rever- 
sionary heir,  immediately  on  the  termination  of  the  interest  of 
the  limited  heir. 

(8)  The  '  heirs '  of  German  law,  for  practical  purposes,  come- 
spond  to  the  residuary  legatees  of  English  law,  but  under  EngUsli 
law  tlie  residuary  legatees  as  such  receive  nothing  before  tht 
debts  and  other  legacies  have  been  discharged,  whereas  th« 
German  heirs  take  the  whole  estate  and  ]my  the  debts  and 
legacies,  being  at  the  same  time  real  and  personal  representatr 
and  residuary  legatees. 

(4)  An  English  executor  who  accepts  the  oflSc^,  is,  as 
the  vesting  of  the  testator's  estate,  in  the  same  position  m 
a  German  heir ;  the  estate  does  not  become  vested  in  a  German 
executor ;  but,  as  a  German  executor  with  full  powers  of  manage- 
ment has  complete  control  of  the  estate,  third  parties  dealing 
with  him  ara,  as  a  general  rule^  as  safe  as  thii'd  parties  dealing 
with  an  English  executor, 

(5)  Compulsory    portionSj    though    originally   prescribed    bj 
English  law,  and  still  a  feature  of  Scotch  law,  are  now  unknown 

in  England,     The  absolute,  liberty  of  testamentary  dispositioii|  M 
which  prevails  at  the  present  time,  does  not,  however,  go  as  lar 
in  its  practical  effects  as  might  be  supposed,  as  a  large  part  of 
the  property  which  a  person  enjoys  during  his  life  is  frequently 
comprised  in  a  settlement  providing  for  his  issue  on  his  death. 

4.  Conflict  of  Laws 

471.  The  rules  on  this  subject  may  be  summarized  as  follows  :1 
(1)  The  devolution  of  the  estate  of  a  person  who,  at  the  time 
of  his  deathj  was  of  German  nationality — wherever  situate,  and 
whether  consisting  of  movables  or  immovables^  or  of  both — is  on 
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oineiple  detenmDed  by  German  law  ;  any  question,  therefore,  as 
o  the  validity  of  a  testamentai'y  or  contractual  disposition  affeot^ 
tig  the  estate^  or  as  to  tlie  rights  of  the  statutory  or  testamentary 
^rs^  or  of  any  legatee  or  creditor^  is  determined  by  German  law,  if 
lie  deceased,  at  the  time  of  his  death,  was  of  German  nationalityj 
Ifb&tever  his  domicil  may  have  been  at  such  time — E.G.  24  (1). 
This  rule  is,  however,  subject  to  the  following*  qualifications : 
(a)  a  testamentary  disposition,  or  a  contract  of  inheritance, 
ihough  not  executed  in  the  form  required  by  German  law,  is 
leemed  duly  executed  if  executed  in  the  form  required  according 
X>  the  law  of  the  place  of  execution,  or  in  the  form  required  by 
Jic  law  of  the  State,  of  which  the  testator  or  contractor  was 

rbject  at  the  date  of  execution ;  if  the  testator  or  contractor 
the  subject  of  a  nou-Gcrman  State  at  the  date  of  execution, 
und  was  capable,  according  to  the  law  of  such  State,  of  making 
%.  will,  or  becoming  a  party  to  a  contract  of  inheritance^  Uie 
(Validity  of  such  will  or  contract  is  not  affected  by  the  fact  that 
at  the  date  of  execution  he  was  under  the  age  prescribed  by 
German  law— E.G.  11  (1),  24  (3) ; 

'  (4)  if  the  last  domicil  of  the  deceased  was  outside  the  German 
Empire  the  heir  may,  as  between  himself  and  the  creditors  of 
■he  estate  (532),  require  the  law  of  such  last  domicil  to  be  applied — 
E.G,  24(2); 

(4*)  the  rule  is  not  applicable  in  respect  of  any  classes  of  objects 
of  which  the  devolution,  according  to  the  lex  miu9,  is  determined 
py  special  rales — E.G.  28» 

Illustration  :    A  German  by  a  will  made  in  German   form, 

•nd  not  attested  by  two  witnesses,  disposes  of  realty  situate  in 

(England.   As  in  England  the  devolution  of  the  beneficial  interest 

realty  is  determined  by  special  rules,  a  Gennan  Court  would 

e  the  same  view  as  an  English   Court,  and  hold  that  the 

sneficial  interest  in  the  EngJish  realty  is  not  disposed  of  by 

he  will,  but  passes  to  the  i)erson  who  is  heir-at-law  according  to 

English  law— E.G.  28. 

(2)  The  devolution  of  the  estate  of  a  person  not  of  German 
kiationality,  who  at  the  time  of  his  death  was  domiciled  in 
<5ermany,^  is  govei'ned  by  the  law  of  the  State  of  which  such 

I     '  The  Codes  and  Statutes  are  sUent  as  to  tlie  devoluiioti  of  the  estates  of 
atators  or  iutestatea,  who  are  neitber  of  Oemian  nationality  nor  domiciled 
|in  Germany. 
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periioii  was  a  subject  at  tlie  time  of  his  death ;  but  if  the  kw  of 
such  State  refers  back  to  Germau  law,  German  law  governs  the 
matter^— E.G.  25,  27. 

This  rule  is  subject  to  the  following  qualifications : 
{a)  the  qualitieation  as  to  objects  situate  outside  Germany, 
and  subject  to  special  rules  by  the  iesf  Mm,  is  the  same  as  that 
stated  with  reference  to  rale  (1)  sub  (e) ; 

(it)  a  German  is  entitled  to  make  claims  against  the  estate 
of  a  person  who  dies  domiciled  in  Germany  ^  if  such  claims  are 
justified  by  German  law,  and  notwithstanding  the  fact  that  they 
are  not  justified  by  the  law  of  the  nationality  of  the  deceased — 
EG.  25,  27^ 

Illustration  :  A  British  subject  T  dies  a  widower  domiciled  in 
Germany,  leavinj^  as  his  sole  issue  two  sons,  J,  who  is  a  German 
subject,  and  B,  who  is  a  British  subject ;  his  residuary  estate? 
consists  of  immovables  situate  in  England  of  the  value  of  i5,000, 
and  personal  estate  situate  in  Germany  of  the  value  of  £5,000* 
By  a  wiU  made  in  English  form,  7'  gives  his  whole  res^iduary 
estate  to  B ;  A,  being  a  German,  is  entitled  to  claim  one  quarter 
of  T'b  whole  estate  as  his  compulsory  portion  (510) ;  the 
German  Courts  will  therefore  allow  him  to  retain  £2^500  out  of 
the  personal  estate* 

(3)  If  any  property  or  money,  forming  part  of  an  estate 
administered  outside  Germany,  is  transmitted  to  Germany,  by 

*  Tlie  Uw  which  has  to  b©  a|»plied  is  the  law  which  in  the  country  la 
question  would  he*  applied  under  the  particular  circumfitiinccs  of  the  ciw, 
which  law  may  he  the  law  of  thv  domicit,  viz.  Germati  law.  But  for  the 
qualification  of  the  German  rule  the  game  of  battludoor  and  shuttlecock 
would  pTtJceod  ml  ituf^nitum, 

A  somewhat  difficult  question  arises  with  reference  to  tho  form  of  exeetitioii 
of  a  teatameutary  iudtni merit ;  £.  e.  whether  the  general  German  rule^  that 
the  H&rna  prescribed  by  the  law  of  the  place  of  eiteution  is  sufficient,  b 
applicable  in  all  cases  or  outy  in  cnsen  in  which  German  law  has  to  b* 
applied  in  the  first  instance.  In  the  writer's  opinion  the  rule  of  the  law  of 
the  Stattf  of  which  the  testator  was  a  subject  at  the  time  of  his  death  has  to 
be  ascertained  ;  tf  tliat  law  declares  thai  a  will^  wherever  executed,  is  invalid 
unless  its  own  rule  as  to  eiteciition  is  obsenred^  a  German  Conrt  would  hold 
n  win  invalid  if  8nch  rule  has  been  disregarded. 

*  Though  nationality  is  the  t«st  as  to  the  law  which  has  to  be  applied, 
ihe/crum  administrationis  is  determined  tty  the  last  domicil  of  the  deceased* — 
C.P.O.  27» 

*  This  rule  is  not  applied  in  any  case  in  which  the  deeeased  at  tho  time  «f 
his  death  was  the  subject  of  any  State  which  applies  German  law  excluaiv^ly 
as  to  the  devolution  of  tho  estate  of  a  Uemmn  dying  domiciled  within  its 
territory— E.Gt  25, 
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the  intervention  of  any  German  public  authority,  for  the  purpose 
of  being  delivered  or  paid  to  any  heir  or  legatee  of  the  deceased, 
such  delivery  or  payment  cannot  be  stopped  by  any  person 
claiming  to  be  entitled  to  such  property  as  heir  or  legatee  under 
German  law— E.G.  26. 

Illustration:  T,  a  German  subject  having  bequeathed  the 
whole  of  his  residuary  estate  to  A  who  is  resident  in  Germany, 
dies  domiciled  outside  of  Germany ;  the  person  administering  the 
estate  in  the  place  in  which  7  was  domiciled,  transmits  the  whole 
property  to  a  German  public  authority,  with  instructions  to  hand 
it  over  to  A;  JS  though  entitled  to  a  compulsory  portion  in  ^ s 
estate  under  German  law  (which  according  to  rule  (1)  is  decisive) 
cannot  prevent  the  delivery  of  the  property  to  A,  but  he  may  as 
soon  as^  has  received  the  property,  take  proceedings  against  him 
for  the  purpose  of  obtaining  payment  of  his  compulsory  portion. 
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CHAPTER   11:    STATUTOKY   RIGHT   OF 
INHERITANCE 

1.  General  Kulks 
a.    Accrual  of  Inheritance. 

472.  The  wonl  '  inlierltanL'i:  *  {ErOfiehaft)^  as  mentioned  ab«n-e 
— 468  sub  (l)j  means  the  estate  as  a  whole^  but  the  mice  applicable 
to  the  inheritance  as  a  whole  are  also  applicable  to  the  share 
of  any  i>articular  co-heir— B.G.B.  1922. 

It  will  therefore  be  uuderstocnl  that  any  rule  stated  below 
which  refers  to  the  *  heir  ^  and  to  ^  the  estate  *  or  to  *  the  inheri- 
tance \  is  equally  applicable  to  any  co-heir  and  to  his  share  in  the 
estate. 

The  accrual  of  the  inheritance,  which  is  designated  as  Erbfali, 
takes  place  immediately  on  the  death  of  the  deceased*  An  heir 
must  be  a  hving  j^erson  at  tbe  date  of  accnialj  but  a  naicitunt 
conceived  at  the  date  of  accrual  and  subsequently  born  alive, 
is  for  this  piurpose  deemed  a  person  living  at  the  date  rf 
acemal— B.G.B,  1923,  1942, 

If  the  heir  disclaims  the  inheritance  it  is  deemed  to  have  vested, 
as  from  the  date  of  accrual,  in  the  person  accepting  it  in  his 
place— B.G3,  1953.  ~ 

\x    Relation  of  Statutory  Heirs  to  Testamentary 
and  Contractual  Heirs. 

473.  The  persons  w4io  between  them  are  entitled  to  the  in- ' 
heritunce,  except  in  so  far  as  it  is  validly  disposed  of  by  any 
testamentary  or  contractual  dis[wjsition,  are  called  the  *  statutory] 
heirs'  {geieizik/u-  ErLm).      The  testator  may  by  testamentary 
disposition  deprive  a  statutory  heir  of  his  right  of  inheritance 
without   appointing   another   heir   in   his    place.      The   estate 

is  then,  subject  to  the  rules  as  to  comjiulsory  portions  (512)|^^ 
administered  as  if  tbe  person  so  depnved  had  not  been  living  &t^^ 
the  date  of  accrual*    If  no  natuml  person  entitled  to  the  righb^ 
of  a  statutory  heir  is  living,  or  deemed  to  be  living  at  the  date  of 
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aoemal,  the  treasury  ay  ihority  of  the  Stat«  of  which  Lht?  deceased 
a  subject '  becomtisthe  statutory  heir^— B.G.B.  1936,  1937j 
1988. 

c.   CircumstaQceB  oaiising  Forfeiture  of  Inheritance. 

474*  As  mentioned  above — 473,  a  statutory  heir  may  be 
tlt'prived  of  his  right  of  inheritance  by  testament ar}'^  disposition  ; 
a  right  of  inheritance  may  also  be  forfeited  in  one  of  the  follow- 
ing ways:  (1)  by  formal  renunciation  in  the  lifetime  of  the 
deceased  (479) ;  (2)  by  disclaimer  on  the  part  of  the  person 
entitled  (522) ;  (3)  by  a  judicial  declaration  establishing  the 
*  unworthiness  *  of  the  pai-ty  concerned  (480),  Persons  who 
have  forfeited  a  right  of  inheritance  ai'e,  subject  as  to  com- 
pulsory portions  (512)»  deeme^l  not  to  l^e  living  at  the  date  of  the 
ttc<*nial— B.G.B,  1953  (2),  2344  (2),  2346  (1), 

d.    Mode  of  determining  Statutory  Heirs, 
aa.   General  miei. 

476.  The  next  of  kin  and  the  surviving  spouse  (if  any)  in 
so  far  as  they  have  not  been  deprived  of  their  rig!)t  or  forfeited 
it,  are  the  statutory  heirs  of  the  deceased,  and,  as  siichj  take 
the  whole  estate^  or  such  part  thereof  as  is  not  disposed  of  by 
testamentary  disposition  or  contract  of  inheritance.  For  the 
purpose  of  ascertaining  who  are  the  next  of  kin,  the  kindred 
are  divided  into  classes  following  each  other  in  a  prescribed 
order ;  if  any  member  of  a  prior  class  is  living  or  deemed  to 
be  living,  the  members  of  the  subsequent  classes  do  not  belong 
to  the  next  of  kin.  If  the  next  of  kin  are  beyond  a  specified 
degree  of  kindred,  the  surviving  spouse,  in  addition  to  his 
share  of  the  inheritance,  is  entitled  to  all  household  articles^  and 
all  wedding  presents.  This  additional  benefit  is  called  the 
'preferential  benefit*  (Voran^).  If  neither  issue,  nor  parents 
or  their  issue,  nor  gi-andimrenti?,  become  entitled  as  statutory 
heirs,  the  surviving  spouse  takes  the  whole  inheritance,  A 
surviving  spouse,  against  whom  justifiable  divorce  or  separation 
proceedings  were  pending  at  the  date  of  accnial,  on  the  ground 
of  any  matrimonial  offence  committed  by  him,  forfeits  his  right 


As  to  a  poasible  conflict  between  several  St&tes  see  B.G*B. 
The  German  treAsury  author! tiea  are  corporate  bodies. 
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of  inheritance  as  well  as  the  preferential  benefit*  If  neither  the 
Burviving  spouse  nor  any  kindred  become  entitled  as  statutoij 
beirs,  the  treasury  authority  of  the  State  of  which  the  deceased 
was  a  subject  takes  the  place  of  the  statntory  heir — B.G.B. 
1930-1933,  1936. 

lib.    Rnie^for  dcferminmg  order  in  which  kindred  are  enliiltd 
and  division  atnmi^  kindred, 

476,  The  rules  determining  the  order  in  which  the  kindred 
are  entitled  are  based  on  the  following  principle.  The  kindred 
are  divided  into  classes,  each  class  being*  called  a  ParemM; 
the  first  class  consists  of  the  issue  of  the  deceased,  the  second  of 
his  parents  and  their  issiie^  the  third  of  his  grandparents  and  their 
respective  issues,  each  subsequent  class  consisting  of  the  aneestois 
next  in  remoteness  and  their  respective  issues*  The  members  of 
the  first  class  are  called  Verwandie  er$(er  Ordnnng ;  those  of  the 
second  class  Venvaudte  ziteiter  Ordming  and  so  forth.  Among 
the  members  oV  each  class  those  nearest  in  degree  (424)  to  the 
deceased  take  priority  over  those  further  removed,  but  in  the 
first  class  any  decea,sed  issue  of  the  deceased  is  represeiitid 
by  his  issue,  and  in  the  second  and  third  classes  any  deoeaaed 
ancestor  of  the  deceased  is  represented  by  his  issue,  the  division 
licing  per  dirpeM  among  issue  and  by  lines  among  ancestors^; 
in  the  fourth  class  and  the  following  classes  there  is  no  right 
of  representation,  and  the  nearest  in  degree  take  per  capita^ 
B.G.B,  19.24-1929. 

These  rules  may  he  illustrated  by  examples  as  follows,  it  being 
assumed  in  all  eases  that  the  deceased  does  not  leave  any  spooae 
surviving : 


I 


two  ■ 


(1)  First  class  :  I)  leaves  one  child  A  who  has  issue,  and  two 
grandchildren  B  and  i\  children  of  a  deceased  child  ;  A^  jB,  and  C 
are  the  next  of  kin,  A  takes  \,  B  |,  and  C  \  ;  the  issue  of  ^  aie 
excluded. 

(2)  Second  class  :  B  dies  without  issue,  and  leaves  a  mother 
J/j  one  brother  of  the  whole  blood  t\  one  brother  of  the  half- 
blood  6',  who  is  a  son  of  M  by  a  prior  marriage,  and  another 
brother  of  the  half-blood  if,  who  is  a  son  of  jD^s  deceased  father 

'  Any  metnb^r  of  the?  firsts  second,  or  third  classes  who  lielongs  to  so^i^fmtl 
9Hrpta  (e.g.»  if  hln  fAther  and  mother  are  cousitw)  t&kes  %  wparate  ahmro  inj 
PWipect  of  vaoh  jrii7.s— B.O.B.  l»27. 
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hy  a  prior  marriage,  i/,  F^  and  II  are  the  next  of  kin,  M  in  lier 
own  rightj  and  F  and  //  as  representatives  of  their  deceased 
Cather  ;  G  is  excluded  ;  M  takes  ^,  /'  J,  and  II  J. 

(3)  Third  class ;  D  dies  leaving'  no  kindred  belonging  to  the 
first  or  second  class,  but  leaving  liim  surviviDg  in  the  third  class, 
P,A,  his  paternal  grandmother,  3f,A.  hit^  maternal  grandmother, 
and  A  and  C  issue  of  the  deceased  paternal  gmndfather,  A  being 
an  uncle  of  IJ,  and  0  a  cousin  of  I)  (the  son  of  a  deceased  uncle). 
Out  of  the  half  belonging  to  the  paternal  line  F,A.  takes  J  in 
her  own  right,  and  A  and  C  each  take  J  as  representatives  of 
their  deceased  ancestor;  the  half  belonging  to  the  maternal 
line  goes  entirely  to  M,A, 

(4)  Fourth  class  :  the  deceased  dies  without  leaving  any 
kindred  belonging  to  the  first  three  classes  but  one  great-oncle 
^,  and  one  second  cousin  B^  being  the  grandson  of  another  great- 
tincle;  A  alone  is  nearest  of  kin. 

cc.   Ru!e9  for  determining  dtvismi  a^  hdweeu  iwrvking 
spome  arid  neared  of  kin, 

477-  The  share  of  the  surviving  spouse  is  shown  by  the 
following  table  : 

Nearest  of  kin  being :  Spome  iakei  : 
1,  Issue  of  deceased        .         »         .         ,         .  J 

2*  Parents  of  deceased  or  issue  of  parents         .  ^ 

3.  Grandparents  exclusively    ,         .         .         ,  ^ 

4.  Surviving  grandparents  and  issue  of  one  of 
deceased  grandparents      .         ,         .         ,  |^ 

5.  Sur\nving  grandparents  and  issue  of    two 
deceased  grandparents     *         .         .         .  | 

6.  One  grandparent  and  issue  of  three  deceased 
grandparents  ,,..,.  J 

7.  More  distant  kindred the  whole. 

In  cases  4,  5,  and  6,  the  share  belonging  to  the  next  of  kin 
Igoes  entirely  to  the  surviving  gi-^nd parents. 

In  cases  2-6  the  spouse  also  takes  the  spouse^s  preferential 
benefit  (475)— B.G.B.  1931,  1932. 

Illustration  :  The  deceased  leaves  no  issue  but  a  widow,  his 
mother,  and  three  brothers  being  sons  of  his  deceased  father. 
The  widow  takes  the  preferential  benefit  and  one-half  of  the 
residue ;  out  of  the  other  half  of  the  residue  the  mother  takes 
|One-quarter,  and  each  of  the  brothers  take  one- twelfth. 
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e.  Equalization  of  Shares  between  Issue  (Hotchpot 
provisions). 

478.  Such  of  the  issue  of  the  deceased  as  are  statutory  hdis 
must^  on  the  division  of  the  estate,  as  between  themselves,  accomit 
for  certain  kinds  of  gifts  received  from  the  deceased  during  his 
life  in  the  manner  known  in  English  law  as  'bringing  into 
hotchpot'.^  The  liability  to  account  for  such  gifts  is  called 
Ausgleichungspjlicht  (hotchpot  liability).  The  gifts  to  be 
accounted  for  in  this  manner  are: 

(1)  gifts  received  by  way  of  advancement — 440  note  2,  unless 
expressly  exempted  from  '  hotchpot  liability ' ;  (2)  allowances  or 
contributions  to  the  expense  of  the  preparation  for  a  profession, 
in  so  far  as  their  amoimt  was  out  of  proportion  to  the  means  of  the 
giver ;  (3)  gifts  made  expressly  subject  to  '  hotchpot  liabiUty '. 

The  amounts  to  be  accounted  for  under  the  rule  stated  above 
are  added  to  the  amount  representing  the  net  value  of  the  part 
of  the  testator's  estate  divisible  among  issue.  The  statutory 
portions  are  then  calculated  as  if  the  value  of  the  estate  wis 
equal  to  the  aggregate  amount  formed  by  this  addition^  and  the 
value  of  the  gifts  received  by  each  descendant  entitled  to  a  share 
is  deducted  from  the  statutory  portion  of  such  descendant ;  if  the 
value  of  the  gifts  received  by  any  descendant  exceeds  the  amount  of 
his  portion,  such  descendant  is  excluded  from  the  division. 

Examples. 
The  statutory   heirs   are    W,  the   widow,   and 
three  sons,  A^  B,  and  C ;  the  value  of  the  estate 

actually  left  is £20,000 

W  receives  \ =       5.000 

£15,000 
A  has  to  account  for  £8,000,  B  for  £1,000,  Cfor 

£3,000,  together =     12,000 

£27,000 

The  share  of  ^  is  £9,000 -£8,000  .  .  .  =  £1,000 
The  share  of^  is  £9,000 -£1,000  .  .  .  =  8,000 
The  share  of  C  is  £9,000-£3,000    .         .         .      =       6,000 

'£l5,0a» 

'  A  gift  made  to  any  descendant  of  the  doceasod  who  would  have  been  a 
statutory  heir,  if  the  deceased  had  died  at  the  date  of  the  gift,  but  who  is  n>prt- 
sented,  on  the  division  of  the  estate,  by  his  issue,  must  be  brought  into  hotchpot 
by  such  issue ;  on  the  other  hand,  a  gift  made  to  any  descendant  wha  if 
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If  ^  had  to  account  for  £  10,000  he  would  be  left 
out  of  account ;  £4,000  (bein^  the  aggregate  vahie 
of  gifts  made  to  B  and  C)  would  be  added  ti» 
£l5,0nOj  makinor £19,000 

B  would  receive  £9,500  -  £  1 ,000 .  .     -       8,500 

would  receive  £9,500- £3,000       .         .         .     =       6,500 

£l5^QQ0 

Any  person  who  has  to  bring  gifts  into  hot<;hpot  must  give 
information  to  all  interested  persons  as  to  the  particulars  of  such 
gifts— B.G.B.  2050,  2055-2057,2 

Where  several  shares  are  received  by  one  person  under  separate 
titles  (e.g.  where  any  issue  represents  several  siirpes),  the 
liotcbpot  liability  is  consideral  separately  for  each  share;  the 
addition  to  a  share,  brought  about  by  the  lapse  or  forfeiture  of 
another  share,  is  for  this  purpose  deemed  a  separate  share — 
B.G.B.  1D35- 

2.  Renunciation  of  Statutoey  Right  op  Inheritance 
470.  Any  person  may  by  a  publicly  certified  agreement 
with  another  renouuce  his  rights  to  a.  statutory  portion  in  the 
estate  of  such  other, ^  Such  an  agreement  is  called  Erlver:icJif 
(renunciatioTi  of  iuhcritance).  WIrtg  the  renouncing  party  is 
one  of  the  kindred  of  the  party  to  whose  estate  the  renunciation 
refers,  the  renunciation  extends  to  the  issue  of  the  renouncing 
party  unless  the  contrary  is  shown.  Where  the  renunciation  is 
made  in  favour  of  any  other  person  it  is,  in  the  absence  of 
a  contrar}^  stipulation,  inoperative  in  the  event  of  sueh  other 
person  being  deprived  of  or  forfeiting  his  own  right;  where 
a  general  renunciation  is  made  by  any  issue  of  the  person  to  whose 
estate  the  renunciation  refers,  it  is  presumed  to  be  made  in  favour 

the  deceased  hud  died  at  the  dat<?  of  the  gift,  would  not  have  been  a  statutory 
ht*ir,  is  nofi  in  the  abaence  of  a  coDtmry  direction,  to  be  brought  into 
hotchpot— B.G.B,  205 1  (1),  S05S. 

'  As  to  gifts  made  out  of  common  property  by  spouses  living  under  any 
r^imo  of  community  of  goodj$  sen  B.f»,B.  2054, 

*  The  party  to  whoso  estnte  the  rfnunciaiion  refers  must  execute 
the  agreement  in  piTson,  unless  he  ia  incapftblo  (9;i\  in  which  case  his 
statutory  agent  may  act  on  his  behalf;  if  be  \h  of  restricted  capacity  the 
eonourrence  of  the  statutory  agt^nt  is  disj>cnsed  with.  If  either  party  is 
under  guardianship  the  leave  <^i  the  Con  it  is  required  ;  if  either  party  is 
under  parental  control,  the  le^ve  is  required  unless  the  parties  are  apouaesor 
intending  spouses. 
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of  the  other  issue,  and  of  the  spouse  of  such  person.  An  agre^ 
ment  between  the  parties,  by  which  the  renunciation  is  revoked, 
is  subject  to  the  same  formal  requirements  as  the  orig^inal  agree- 
ment-^B.G.B,  2846-2351, 


3.     FOIIPKITURE    BY    DeCLAEATION    OF    UnWORTHIXBSS 

480-  A  statuteiy  or  testaraeutar}^  heir  may,  on  the  application 
of  any  ])erson  who  would  benefit  by  his  forfeiture  of  the 
inheritance^  be  declared  '  unwoilhy  to  inherit'  (erbunwurdi^): 
(a)  if  by  any  wilful  and  unlawful  ax;t  he  has  caused  or  attempted 
to  cause  the  death  of  the  deceased,  or  ha,s  brought  him  to 
a  condition,  by  reason  of  which  he  became  incapable,  down  to 
the  date  of  his  death,  of  making  or  revoking  a  testamentary 
disposition ;  (i/)  if  by  fraud  or  unlawful  threats  he  has  pre%^eiit«d 
the  declassed  from  making  or  revoking  a  testamentary  dispositionj 
or  compelled  him  to  make  or  revoke  a  testamentary  disposition ; 
(c)  if  he  has  forged  or  destroyed  any  t^estamentary  instrument 
madcj  or  puq>orting  to  have  been  made,  by  the  deceased  which 
wouldj  if  genuine  or  existing^  be  operative  at  the  date  of  the 
death  of  the  deceased,  or  if  he  has  knowingly  used  any  guch 
forged  instrument 

If  it  can  be  shown  that  the  deceased  has  condoned  the  offenec, 
the  det^laration  cannot  be  made. 

The  right  of  inheritance  f>f  the  person  declared  unworthy 
becomes  vested,  as  from  the  date  of  accrual^  in  such  person  or 
persons  as  would  have  been  entitled  to  such  right  if  the  person 
declared  unworthy  had  praleceased  the  de<:*eased — B.G.B.  233&' 
2344. 


CHAPTER   III:  TESTAMENTARY 
INHERITANCE 
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L  Introductory  Obskavatioks 
a.  Nature  of  Testamentary  Bisposition* 

481.  UxDER  Roman  law  a  '  testament  *  was  distinguished 
fxom  a  codicil;  it  was  of  the  essence  of  a  testament  that  it 
abould  contain  the  appointment  of  the  testa tor'n  heirS|  whereas 
a  codicil  only  gave  legacies  without  appointing  heirs.  The 
formalities  of  execution  were  much  more  stringent  in  the  case  of 
a  testament  than  in  the  ease  of  a  codicil  Under  English  law 
tliere  is  no  legal  difference  between  a  will  and  a  codicil,  but  it  is 
customary^  in  a  case  in  which  a  testator  executes  several  successive 
tes^mentary  instruments  intended  to  be  read  together,  to  designate 
the  instrument  first  made  as  the  will,  and  all  subsequent  ones  as 
codicils  to  such  will.  Modern  German  law  has  abolished  the 
word  *  codicil  ^  and  its  German  equivalent,  {Nachzeitel,  Naehirag^ 
&c.)  as  savouring  of  the  old  distinction.  Every  instrument  con- 
taining a  testamentary  disposition  {letztwiUige  ferfuguuff)  is  called 
a  will  ('  testament  ^),  and  no  such  disposition  \s  valid  unless  the 
prescribed  formalities  as  to  the  execution  of  a  will  have  been 
observed.  The  expression  disposition  operative  on  death ^  {Ver- 
fuptug  von  Tod&twtgen)  is  used  aa  a  general  term,  comprising  wills 
as  well  aa  contracts  of  inheritance  (504)— B.G-B,  1937,  1941. 

It  ia  not  of  the  essence  of  a  will  that  it  should  appoint  heirs 
or  purport  to  dispose  of  the  whole  of  the  testator's  estate  or  even 
of  any  part  of  it.  An  instrument  containing  nothing  except 
the  exclusion  of  particular  persons  from  their  statutory  right  of 
inheritance  is  called  a  wiU  in  the  same  way  as  an  instrument 
disposing  of  the  whole  estate. 

b*  Joint  WillB  of  Spouses, 

482.  Joint  wills  of  Bi>ouses,  and  even  of  persons  betrothed  to 
each  other,  were  permitted  in  those  German  diatiicts  in  which 
the  German  common  law  waa  applied^  though  such  wills  were 
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unknown  to  Roman  law,  and  jirohibited  in  those  parts  of  i 
Germany  in  which  the  law  was  based  on  the  French  Cod«  CiTil 
(see  8.  968).  Under  the  new  law  a  joint  will  {gemeinscki^ikhn 
Teitament)  is  only  permissible  as  between  spouses — B.G.B.  2265. 
Such  a  will  usually  appoints  the  surviving  spouse  as  heir  of  ^. 
predeceasing  spouse  and  the  issue  of  the  two  spouses  as  hein  I 
of  the  survivor — see  B*G.B.  2269.  As  to  '  correspective  dis- 
positions ^  in  joint  wills  see  483. 


c.  Circumstances  rendering  Testamentary  Dispositions 
inoperative* 

aa.   General  nde^, 

483-  A  testamentary  disposition  may  be  or  become  inoperative: 
(a)  on  the  ground  of  some  defect  in  the  tenor  or  expression 
of  the  disposition  (484)  ;  (h)  on  the  ground  of  some  act  or  evwit 
done  by  or  affecting  the  testator  or  a  testamentary  heir  or  legatee 
(485).  A  testamentary  disposition  which  is  vitiated  by  one  of 
the  defects  mentioned  sub  {a)  may  either  be  void  ab  mUio  or  only 
voidable  at  the  option  of  some  person  who  would  benefit  by  its ' 
avoidance ;  a  disposition  which  is  rendered  inoi)erative  by  any 
act  or  event  referred  to  sub  {h)  may  be  rendered  inoperative  for  \ 
aU  puqK>ses  or  only  as  regards  a  particular  person. 

Where  a  disposition  is  altogether  inoperative  it  is  treated  u 
non-existent ;   where  it  is  inoperative  as  regards  a  particukr 
person^  it  enures   to  the  benefit  of  the  substitutional  heir  or 
heirs  (493)  or  legatees  (496  rule  (6)),  or  of  the  person  or  person  | 
entitled  by  virtue  of  the  right  of  survivorship  (492),  or  of  the  | 
statutory  heirs  (473),  as  the  case  may  be— B.G.B.  2096,  2190l 

If  the  tenor  of  a  testamentary  dispiosition  admits  of  sevecti  I 
interpretations  J  one  of  which  would  render  it  inopei-ative  %vhile 
the  other  would  make  it  operative,  such  interpretation  as  willJ 
render  the  disposition  operative  is,  in  the  absence  of  any  indica- 1 
tion  to  the  contrary,  to  be  preferred — B.G.B.  2084. 

Several  dispositions  contained  in  one  testamentary  instrament  I 
may  be  so  interdependent  that  the  invalidity  of  one  also  prevents  ' 
the  operation  of  one  or  more  of  the  others.     This  is  deemed  I/* ' 
be  the  case  if  it  can  be  shown  that  the  testator  would  not  hava 
made  a  particular  disposition,  if  he  had  known  of  the  invalidity 
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another  dispoeition.  In  the  absence  of  such  proof  the  invalidity 
ci  one  of  the  dispositions  does  not  affect  the  validity  of  the 
others — B.G.B.  2085.  In  the  case  of  a  joint  will  made  by 
■ponaee  (482),  dispositions  so  deemed  to  be  mntnally  inter- 
dependent are  called  '  cor  respective  dispositions*  {korreipective 
Tej^^ungen),  Dispositions  by  which  the  spouses  confer  mutual 
benefits  on  each  other  are,  in  the  absence  of  any  indication  to 
the  contrary,  deemed  corr€si>ective  dispositions— B.G.B,  2270. 


bb.  BtfecU  catmuff  nuUity  or  voidability  of  te^tameHtary 
di^pQ9iiion9* 

The  following  rules  apply  on  this  subject : 

464.  (1)  all  the  dispositions  contained  in  any  will  are  void  : 

{a)  if  the  testator  was  incapable  of  making  a  testamentary 
disposition  (486)  j 

{b)  if  the  prescribed  formalities  (487,  488)  have  been  dis- 
regarded ^ ; 

(2)  a  testamentary  disposition  is  void : 
I       (12)  if  it  is  in  favour  of  the  judge^  or  notary,  or  of  any  witneae 
taking  part  in  the  formalities  of  the  execution  of  the  wiU,  or  of 
'  any  person  related,  by  ties  of  kindred  or  affinity  within  certain 
degrees,  to  such  judge,  notary,  or  witness — ^B.G.B.  2235  j 

(b)  if  its  tenor  is  unintelligible  or  incomplete  * ; 

{e)  if  the  testator  makes  its  validity  depend  upon  the  deter- 
mination  of  another,  or  if  he  empowers  another  to  appoint  an 
heir  or  legatee,  or  to  select  the  object  which  is  to  go'  to 
a  particular  legatee  ;  it  is,  however,  permissible  to  bequeath 
a  legacy  to  a  class,  with  power  to  any  person  nominated  by  the 
testator  to  apportion  the  bequeathed  objects  amon^*  the  class,  or 
to  appoint  the  whole  to  one  or  more  members  of  the  dasB^^  or  to 


'  A  tetttamentary  disposition  executed  with  the  easier  formalitiea  aIlow»d 
I  under  oGfrtain  speeud  cinmm^tjmces  (48$)  becomes  inoperative  alter  a  sped£ed 
I  period  reckoned  from  the  date  at  which  the  special  eireamatacioes  ceaae  to 
Eeodst 

^  The  fact  that  the  testator  refera  to  a  future  mpplementAl  dtrectioOy 
which  he  fails  to  give  before  his  death,  doei  not  render  the  diapoeitioR 
inoperative,  ankas  it  east  be  ahorwn  that  this  waa  the  teatator'a  inteotion^ — 
B.G.a  308«. 

'  The  rale  in  the  text  shows  that  German  law  forbida  the  graatiag  of  a  ^ffemnd 
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give  alternative  legacies ;  tbe  appointment  of  au  executor 
also  be  left  to  the  discretion  of  a  nominee — B.G.B*  2065,  2151, 
2153,2154,2193,2198; 

(3)  a  testamentary  disposition  vitiated  by  any  of  the  following 
defects  may  be  avoided  within  a  specified  period  after  the 
testator^s  death:  (a)  mistake  on  the  testator's  part  aa  to  its 
tenor  * ;  (i)  a  mistaken  assumption  or  expectation  on  the  part 
of  the  testator  as  to  any  fact  or  event,  present  or  future ;  (c)  the 
passing  over  any  person  entitled  to  a  compulsory  portion  (510) 
of  whose  existence  the  testator  was  ignorant,  or  who  was  bora 
or  became  entitled  to  a  compulsory  portion  (e.g.  by  legitima* 
tion  or  adoption)  subsequently  to  the  date  of  the  disposition; 
(d)  the  influence  of  unlawful  threats. 

The  right  of  avoidance  of  a  voidable  testamentary  dispodtioa 
may,  as  a  geneml  rule,  be  exercised  by  any  person  benefited 
by  such  avoidance,  but  where  a  mistake  as  to  any  particoUr 
l>erson  forms  the  ground  of  avoidance,  such  person  alone  is 
entitled  to  exercise  the  right ;  where  the  passing  over  of  any 
person  entitled  to  a  eompiJsory  portion  is  the  ground  of  avoid* 
ancCj  the  person  so  passed  over  alone  has  a  right  of  avoidance. 
A  disposition  is  not  voidable  on  any  ground  mentioned  sub  (3) 
if  it  can  be  shown  that  the  testator  would  have  made  the  aame 
disj>o8ition  if  he  had  known  the  true  facts  *— B.G,B.  207^2080, 
2082. 

An  heir  or  legatee  on  whom  any  liability  is  imposed  by 
a  voidable  disposition  may  refuse  to  discharge  such  liability, 
notwithstanding  the  fact  that  the  right  of  avoidance  has  been 
barred  by  lap&e  of  time— B.G.B.  2083. 

power  of  appoinlEnent  ^  but  aMows  the  granting  of  a  *  special  power  of  Appoint' 
mont  ^  in  nspeet  of  property  bequeRthtxI  by  will 

*  See  99 ;  generidly  a  declaration  of  intention  is  uot  voidable^  on  UtM 
ground  of  mistake  as  to  the  tenor  of  the  declaration^  unloss  it  can  he  ahowa 
Ihat  iho  dtsclarant  would  not  have  made  it  had  he  known  the  true  fkeU  ontf 
0tfMn  reascniaUc  consjdara/ion  U  th$  matttt ;  in  the  case  of  a  teatamt^nt&ry  disposi- 
tion  it  is  BufBcient  to  ahow  that  the  testator,  being  the  uian  he  was,  would 
not  haye  made  thediaposition^  had  ho  known  th&  true  facts.  Compare  B.O.E 
119  <^1)  with  B.G,B.  2078  (1), 

'  As  to  th*^  manner  in  which  the  avoidance  must  be  declared  i 
2081 J  which  somewhat  modifies  the  general  rule  on  the  subject  (91), 
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cc.   Aet9  and  evenU  preventittg  the  operation  of  a  t^^tamefUarf 

dUpoiifion, 

48fi.  A  testamentary  disposition  may  be  rendered  wholly  or 
partiaUy  inoperative  by  the  testator's  revocation  (489)|  or  by 
any  of  the  following  aots  and  events  : 

(1)   Actt  done  or  enenfi  happening  hefort  ike  tesiaior*i 

deatk. 

The  following  rules  apply  : 

[a)  a  disposition  conferring  a  benefit  on  a  particular  person  is 
inoperative  as  regards  snch  person  if  he  or  she  renounces  such 
benefit  by  agreement  with  the  testator  ^ — B.G.B.  2352; 

{h)  a  disposition  in  favour  of  an  intended  spouse  is  inoperative 
as  regards  such  intended  spouse  if  the  engagement  was  broken  off 
before  the  testator*s  death— B.G.B,  2077  (2) ; 

{(?)  a  disposition  in  favour  of  a  spouse  is  inoperative  as  regards 
such  spouse  if  the  marriage  was  declared  void  or  dissolved  before 
the  testator's  deaths  or  if  justifiable  divorce  or  separation  pro- 
ceedings were  pending  on  the  ground  of  any  matrimonial  offence 
committed  by  the  surviving  spouse — B.G*B.  2077  (1);  in  this 
ease  as  well  as  in  case  {b)  the  disposition  remains  operative  if  it 
can  be  shown  that  the  fact  in  question  would  not  have  induced 
the  testator  to  revoke  the  disposition — B.G.B.  2077  (3);  see  also 
B.G.B.  2268  ; 

{d)  a  disposition  in  favour  of  any  person  who  predeceases  the 
testator  is  inoperative  ;  but  where  a  testamentary  heir  or  legatee 
who  predeceases  the  testator  is  a  child  or  remoter  issue  of  the 
testator,  and  leaves  issue  surviving  the  testator,  it  is  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  issue,  who 
would  have  taken  the  place  of  the  deceased  child  or  issue  if  the 
testator  had  died  intestate,  are  intended  to  take  as  substitutional 
heirs  or  legatees  2— B,G.B.  1923  (1),  2069,  2160. 

'  This  may  Id  s<yme  caa^s  be  more  oonveiuetit  for  the  teitator  th&n  the 
revocation  of  the  whole  will.  The  formal  requireinenta  are  the  aame  as  in 
the  ease  of  the  renunciation  of  a  statutory  right  of  inheritance  (479), 

'  The  same  mJe  is  applied  if  any  benefit  i«  conferred  on  the  CMtatorV 
*  children ""  generally,  and  any  of  them  predeoeaaes  the  testator  leaving  issue 
Bunriving  the  testator— 6. G.B.  2068,  Under  English  law  the  benefit  con- 
ferred on  a  chlid  predeceasing  the  testator  but  teaTing  issue  passes  to  the 
estate  of  the  deceased  child-— Wills  Act  a,  88. 
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(2)    AcU  done  or  events  kappeninQ  after  the  itstaior'e  dmii* 

The  following  rules  apply  : 

(a)  If  any  nasciturug  deemed  to  be  living  at  the  testator's 
death  under  the  general  rule  (472)  is  not  subsequently  born  alive, 
a  teBtamentar}'  dispositioti  in  his  &vour  becomes  inoperative^ — 
B.G.B.  1923; 

{b)  if  any  person  appointed  as  testamentary  heir  id  not  as  yet 
living  or  deemed  to  be  living  at  the  time  of  the  testator's  death, 
the  disposition  in  his  favour  is  inoperative,  unless  it  can  be 
interpreted  as  the  gift  of  a  reversionary  right  of  inheritance 
(494) ;  a  legacy,  on  the  other  hand,  does  not  lapse  merely  by 
reason  of  the  fact  that  the  legatee  is  not  m  esse  at  the  time 
of  the  testator's  death  (500)^— B.aB.  2101,  2162(2); 

(c)  if  any  heir  or  legatee  is  declared  unworthy  to  inherit  (480) 
or  disclaims  his  right  of  inheritance  (522)  or  a  legacy  in  his  favour 
(525),  the  disposition  by  which  such  right  of  inheritance  or  legacy 
is  given  is  inoperative  as  reg&rds  such  heir  or  legatee^  and  is  deemed 
to  be  made  in  favour  of  such  person  or  persons  as  would  have 
been  entitled,  had  the  original  heir  or  legatee  predeceased 
testator— B.G.B.  1953  (1)  (2),  2180  (1),  2371,  2377  ; 

(d)  if  any  descendant  of  the  testator  is  appointed  as  reversiona^ 
heir  (494),  so  as  to  become  entitled  on  the  death  of  a  limited 
heir  who  at  the  date  of  the  will  had  no  issue,  or  had  issue 
whose  existence  was  unknown  to  the  testator,  the  disposition  in 
favour  of  such  reversionary  heir  becomes  inoperative  if  the 
limited  heir  leaves  any  issue  surviving  him — B.G.B.  2107. 

2,   The  Foemation  and  Revocation  of  Testambntak^ 

Dispositions 

a.  Testamentary  Capacity. 

486.    An  incapable  person  (93),  or  a    person   placed  ontier 

guardianship    by  reason   of    mental  debility,   extravagance,   or 

dipsomania,  is  incapable  of  making  a  will  * ;  a  persoa  who  has 

*  A  reveraioniiry  right  given  by  b  tt?atator^«  will  is  forfeited  iizilea  it 
beooxnM  T^eted  within  the  prescribed  period  of  time  (i9<|) — B.G  B.  dl09» 
2168. 

*  If  the  person  plaoed  under  gu&rdi&nfihip  survives  the  date  »t  whieh  the 
order  pUcing  him  under  guardianship  censes  to  be  appeslablei  the  incapaeitj 
b^na  retro8peetivel7  from  the  date  of  the  appljoationf  but  the  will  of  a 
person  who  dies  before  the  order  ce*ses  to  be  appeahible,  is  not  invalid  by 
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attained  the  age  of  16  years,  and  whose  capacity  is  not  restricted 
(94)  on  any  ground  other  than  that  of  his  infancy,  can  make 
a  will  by  oral  declaration  before  a  judge  or  a  public  notary 
without  the  concurrence  of  his  statutory  agent,  but  a  holograph 
will  or  a  publicly  execnted  written  will  (487)  cannot  validly  be 
made  by  any  person  under  age,  nor  can  such  a  will  be  validly 
made  by  a  jierson  of  full  age  who  is  unable  to  read  written 
characters— B.G.B.  2229,  2238  (2),  2247. 

b.   FormalitiGB  of  Execution. 

aa.    In  ordinary  ccunti. 

487,  The  several  drafts  of  the  Code  prepared  by  the   two 

Commissions  and  by  the  Federal  Council  did  not  recognize  the 

validity  of  '  private  ^411s ' — whether  in  the  nature  of  holograph 

wills  or  of  wills  executed  by  the  testator  in  the  presence  of 

ft    unofficial  witnesses^^it  being  desired  that  the  system  existing  in 

■     some  parts  of  Germany  (e.g.  the  older  provinces  of  Prussia}, 

which  required  all  testamentary  instrumente  to  be  executed  before 

ft    a  public  authority,  should  be  made  universal.     The  discontent 

caused  by  this  restriction  in  those  German  districts,  in  which  the 

French  law  had  taken  root,  induced  the  Reichstag  to  authorize 

holograph  wills  as  well  as  wills  executed  in  the  form  recognized 

by   the    several   drafts ;    the   B.G.B.    therefore   deals    with   (1) 

holograph  wills — being  the  only  surviving  instances  of  private 

wills;  (2)  publicly  declared  wills,     A  will  must  in  all  cases  be 

execnted  by  the  testator  in  person— B,G,B.  2064, 

(1)  Holograph  wifh. 
A  holograph  will  {eifjcnlidmllgc*  Tc&iatneHl)  is  a  document 
containing  a  direction  of  any  kind  intended  to  be  operative  on 
the  writer's  deaths  written  and  signed  by  the  testator  and 
indicating  its  date,  and  the  name  of  the  place  at  which  it  is 
written.  It  is  not  necessary  that  the  document  should  be 
described  as  a  testamentary  instrument,  or  should  be  strictly 
confined  to  testamentary  directions.  A  testamentary  disposition 
contained  in  an  ordinary  letter  would  be  deemed  a  holograph 

neaaon  of  the  order.    The  will  of  a  perK»a  under  guardianship  mad©  during 
the  peodencj  of  an  applieatioii  for  the  removal  of  the  guardianship  ia  not 
in  valid  hj  reaaon  of  Uie  existence  of  the  guard  iaoahip  if  the  application  ia 
1  8iim8iAil—B*G*B.  2229(a),  2SaO. 
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will.  In  the  case  of  a  joint  liolc^raph  will  the  form  is  g^uffieiently 
observed,  if  one  of  the  spouses  writes  out  the  wiUj  and  the  other 
spouse  adds  a  declaration  in  his  own  handwriting,  with  the  re- 
quired indication  as  to  date  and  plaee,  to  the  efifect  that  be  wishes 
the  will  to  be  treated  also  as  hie  will— B.G,B.  2231  Nr.  2,  2267, 
A  holograph  will  may  be  lodged  with  a  public  authority ;  if 
the  public  authority  with  whom  it  is  lodg-ed  is  not  a  Coart  of 
LaWj  or  if  the  will  at  the  date  of  the  testator's  death  is  lodged 
with  a  private  person,  such  authority  or  person  must  on  receiving 
notice  of  the  death  deliver  the  will  to  the  Competent  Probate 
Court— 468  (7)— B.G.B,  2248,  2259. 

(2)    PtMici^  declared  wUU, 

A  will  exeeut^fd  in  public  form  must  be  declared  before  a  judge, 
i>r  a  public  notary,*  in  one  of  the  following  ways :  (a)  the  con- 
tents of  the  will  may  be  declared  orally  before  the  judge  or  the 
notary  ;  (&)  a  writing — sealed  or  open — may  be  handed  to  th** 
judge  or  notary  with  an  oi*al  declaration  to  the  effect  that  such 
writing  contains  the  declarant^s  will;  the  declamtion  must  in 
either  ease  be  made  by  the  testator  in  person  ;  the  execution  must 
also  be  attested  by  two  additional  witnesses,  or  by  the  Registrar 
of  the  Courtj  or  another  notary  as  a  single  additional  witness* 

The  witnesses  or  witness  must  be  present  during  the  whok 
proceedings. 

A  will  is  void  on  the  ground  of  informality :  (a)  if  the  judge 
or  notary,  before  whom  it  is  declared  or  any  additioual  witness^ 
is  related  to  the  testator  by  ties  of  kindred  or  affinity  within 
certain  specified  degrees  ;  (i)  if  any  one  of  the  additional  witn^ses 
is  related  to  the  officiating  judge  or  notary  by  ties  of  kindred  or 
affinity  within  the  same  degrees.^ 

Minutes  of  the  proceedings  {ErTichtungi'Protohdl)  in  the 
German  language  must  be  taken  recording :   (I)  the  date  and 

^  A  Germati  consid  as  regards  German  subjects  haa  the  Miii»  ftmoikma  m 
a  notaty. 

^  Infanta^  peraons  deprived  of  civil  righta,  persona  who  bave  been  ^nviisleii 
of  pc^rjuryi  and  persons  in  the  service  of  the  ofRoiating  judge  or  notary  an 
improper  witnesses,  but  the  f&ct  that  any  such  person  acta  as  a  witneaa  doet 
not  invalidate  the  wilJ— B.G.B,  2237 ;  ua  to  th^  nullity  of  any  diapoaiiiona  , 
In  favour  of  any  person  taking  part  in  the  formalities  of  execution  or  of  any  | 
near  relation  of  any  audi  person  see  484  rula  {%)  {a). 
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I  place  of  the  proceedings ;  (2)  the  names  of  the  testator,  of  the 
officiating  judge  or  notary,  and  of  the  additional  witnesses  or 
witness ;  (3)  of  the  declaration  made  by  the  testator ;  (4)  the 
&et  that  a  written  document  was  delivered  (if  this  was  done). 

The  minntes  must  be  read  out  to  the  testator,  and  signed  by 
him  and  the  officiating  judge,  or  notaryj  and  the  additional 
witnesses  or  witness.  If  the  testator  declares  that  he  cannot 
write,  his  signature  is  replaced  by  a  record  of  such  declaration 
in  the  minutes.^ 

The  minutes  of  the  proceedings,  and  the  documents  referred 

to  therein^  more  particularly  the  writing  (if  any)  delivered  to  the 

judge  or  notary,  are  placed  in  a  parcel  sealed  with  the  official 

seal  and  taken  into  official  custody.     The  indorsement  describing 

the  will  must  he  signed  by  the  judge  or  notary.     If  the  public 

I  authority  in  whose  custody  the  will  is  placed  is  not  a  Court  of 

IXiaw,  the  will  must  as  soon  as  such  public  authority  becomes 

1  aware  of  the  testat^or's  death  be  delivered   to  the  Competent 

Probate  Court— 468  (7)— B.G.B.  2231  Nr.  1,  2232-2242,2246, 

2250  (2). 

bb.   Belaxation  af  formalities  in  special  ca^es, 

BB.  The  principle  of  the  Roman  tesfamentum  mtlltare, 
ieh  allowed  the  testamentary  formalities  to  be  relaxed  in 
special  cases,  which  is  also  recognized  in  England,  has  been 
adopted  and  considerably  extended  by  the  present  German  law. 

Easier  formalities  are  allowed  in  any  of  the  following  cases : 
(a)  where  a  testator  believes  his  death  to  be  approaching  so  fast 
that  he  would  not  have  time  to  make  a  declaration  before  a  Judge 
or  notar}*  ^ ;  (b)  where  the  testator's  place  of  residence  is,  by 
reason  of  an  epidemic  or  of  other  exceptional  circumstances, 
isolated  from  the  outer  world  to  such  an  extent  that  a  declaration 
before  a  judge  or  notary  is  rendered  impossible  or  exceptionally 
difficult ;  (c)  where  the  testator,  being  a  member  of  the  armed 
forces  in  time  of  war  or  under  a  state  of  siege,  is  impeded 
by  one  of  certain  specified  hindrances,  from  making  a  will  in  one 

'  Aa  to  declarations  by  tefttatore  unable  to  speak,  and  declarations  by 
testators  unable  to  express  themselves  in  the  German  language,  see  B.G.B. 
2243-2246, 

*  A  joint  will  can  be  executed  in  the  simplified  fornii  if  one  of  the  spouses 
is  in  the  condition  described  in  the  text — B.G.B.  2265, 
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of  the  ordinary  forms  ;  (d)  in  any  case  in  which  the  testator  ii  i 
board  any  German  ship  other  than  a  warship  while  such 
not  in  any  Gennan  port. 

In  any  of  the  cases  referred  to  sab  (a)  and  (d)  the  chief  com^ 
munal  officer  {Gemeindeionieher)  may  officiate  in  the  place  of 
a  judge  or  notary ;  in  any  of  the  cases  mentioned  sab  (A)  and  (e) 
an  oral  declaration  (which  has  to  be  recorded  in  writing)  may  be 
made  before  three  unofficial  witnesses;  in  any  of  the  Gaa» 
mentioned  sub  (d)  a  written  will  signed  by  the  testator  in  tilt 
presence  of  an  officer  and  two  witnesses,  or  an  oral  declaration 
made  before  an  officer  and  two  witnesses  and  duly  recorded,  h 
sufficient. 

Any  will,  executed  in  one  of  the  easier  forms  under  the  rul» 
mentioned  above,  becomes  inoperative  after  the  lapse  of  a  certaiD 
specified  period  reckoned  from  the  dat«  at  which  the  circumstanrw 
justifying  the  relaxation  cease  to   exist— B.6.6.   2249-2253  ;j 
Imperial  Military  Law  of  1874  s,  44;  E.G.  44. 


c.   Bevocation  of  Testamentary  Dispositions. 

480*  The  capacity  to  revoke  a  testamentary  disposition  it 
governed  by  the  same  rules  as  the  capacity  to  make  such  a  dis- 
position, subject,  however,  t^  the  qualification  that  a  person  under 
guardianship  on  the  ground  of  mental  debility,  extrayagancej  or 
dipsomania  J  may,  notwithstanding  such  disability,  revoke 
a  testamentary  dispositiari  made  before  he  was  placed  under 
guardianship— B.G.B.  2258, 

The  revocation  may  refer  to  the  whole  of  the  contents  of  a  will 
or  to  a  particular  disposition  contained  therein,  and  may  be 
effected  in  one  of   the  following  ways : 

(1)  by  a  will  ^  either  expressly  revoking  the  will  or  disposition 
intended  to  be  revoked,  or  containing  some  disposition  inoonsistaai 
with  the  disposition  intended  to  bo  revoked  *  ; 

(2)  by  the  destruction  of  the  will,  or  by  the  cancellation  or 

'  Whoro  in  a  joint  will  iher^'  arc  any  correspectlTe  di8po9itioii»^-48S, 
tbo  revocation  of  any  of  tbem  by  one  of  the  ftpouses  hMs  tli«  vfiNlt  «f 
revoking  tbe  corresponding  dispoftttionf}  of  the  otber  siKmse*  Tbi*  ein 
only  be  done  during  tbe  joint  lives  of  the  spouses,  and  must  be  don*  by 
a  pubjioly  authenticated  written  deoUraf  ion.  Revocation  by  will  Is  i 
in  such  a  case— B.G.B.  2270,  2271  (1)  (2). 

'  If  a  second  wiil,  revoking  a  prerious  wilt,  is  itself  revoked,  the  < 
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eTatlon  of  any  testamentary  dispositioii,  effected  by  the  testator 
person,  with  the  intention  of  revoking  the  will  so  destroyed  or 
I  disposition  so  cancelled  or  altered ;  tliis  intention  is  presumed 
Jthe  absence  of  any  evidence  to  the  contmry  ; 

J)  a  win  declared  before  a  judge  or  public  notary  is  revoked 
F  its  removal  out  of  the  official  custody,  which  may  at  any  time 
fected  by  personal  delivery  to  the  testator,  or  in  the  ease  of 
[>int  will  by  delivery  to  the  testators  jointly  at  their  joint 
lest ;  a  holograph  will  is  not  revoked  by  its  removal  out  of 
official  custody  '•* ; 
(4)  a  testamentary  disposition  may  be  revoked  by  any  stipula* 
^on  contained  in  any  contract  of  inheritance  (504)  which  is 
inconsistent  wdth  such  testamentary  disposition  ^ — B.G.B.  2253- 
JJ258,  2272,  2289  (2). 


I        3.   Tenoii  and  effect  of  Testamentaky  Dispositions 
^^^^  a.    Appointment  of  Heirs* 

^^^^^  aa.    Mode  of  apjioinimenf . 

490.  It  is  unnecessary  to  appoint  the  heim,  as  such^  by 
express  words.  Any  person  to  whom  the  testator  gives  the 
whole,  or  an  aliquot  part  of  his  estate,  is  thereby  deemed  to  be 
the  testator*s  heir,  or  one  of  his  heirs.  This  presumption  is  not 
applied  in  a  case  in  which  the  testator  bequeaths  the  'compulsory 
portion '  to  one  of  the  statutory  heirs^  without  stating'  that  the 
beneficiary  is  to  take  such  portion  as  one  of  the  testator's  heirs. 
On  the  other  hand  a  person  to  whom  any  specific  object  is  given, 
though  described  as  heirj,  is  deemed  to  be  a  legatee,  and  not  an 
heir,  unless  it  is  shown  by  other  indications  that  it  was  the 
testator's  intention  to  appoint  him  as  heir  in  the  technical  sense 
— B.G.B.  2087. 

tiorLS  of  the  previouB  will  become  operftiiTe  again,  ««  though  they  had  never 
been  revoked— B.G.B.  2258  (2), 

*  The  fact  that  a  will  remaina  Ln  the  official  custody  on  the  testator's  death 
does  not  prove  that  such  will  or  the  whole  of  the  diapoaitiona  contained 
therein  remain  unrevoked  ;  the  revocation  may  have  been  made  by  a  holo- 
graph will  remaining  in  private  custody,  or  by  a  publicly  dec  tared  will  placed 
in  aome  other  official  cuatody,  or  by  contract  of  inheritancje, 

*  German  law  has  no  rule  similar  to  the  rule  of  English  law  (Wills  Act 
a.  18)  tinder  which  a  testator^s  marriage  revokes  hia  will. 
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case  in  which  tht 


bb,   Ascerlainment  of  ^kartM. 

401.  The  following   rules   apply  in  any 
testator's  directions  leave  any  doubt : 

(1)  if  only  one  person  is  appointed  as  heir^  and  not  more  thm 
an  aliquot  part  of  the  testator's  estate  is  given  to  hinij  the 
remaining  part  of  the  estate  goes  to  the  statutory  heirs ; 

(2)  if  several  persons  are  appointed  as  heirs  and  the  shaiifi 
given  to  them  do  not^  in  the  aggregate^  exhaust  the  wbok 
estate,  there  are  two  possibilities  : 

(a)  if  it  is  clear  from  the  directions  contained  in  the  will  that 
the  persons  appointed  are  intended  to  take  the  whole  estate  (e.  g, 
if  the  will  says  :  I  give  the  whole  of  my  estate  to  A^  B^  and  C, 
in  the  following  proportions :  three-tenths  to  A,  two-tenths  to 
i?^and  four-tenths  to  6')the  shares  are  increased  rateably ;  (A,  in 
the  example  given,  takes  three-ninths,  B  two-ninths,  and  Cf oar- 
ninths)  ; 

{b)  if  the  will  does  not  show  that  the  persons  appointed  « 
heirs  are  to  take  the  whole  estate  the  part  of  the  estate  which 
is  not  disposed  of  goes  to  the  statutory  heirs ; 

(8)  if  several  persons  are  appointed  as  heirs  and  the  Amm 
given  to  them,  in  the  aggregate,  exceed  the  whole  estate,  the 
shares  abate  rateably ; 

(4)  if  several  pei'sons  are  appointed  as  heirs,  without  any 
indication  as^  to  the  manner  in  which  the  estate  is  to  be  dividi^ 
between  them,  such  persons  take  in  equal  shares  unless  they  an? 
described  in  any  of  the  following  ways ; 

(a)  if  the  testator  says:  'I  give  my  estate  to  my  statutort 
heii-s,'  each  of  the  persons  who  would  take  the  estate  in  Ih^ 
event  of  the  testator's  intestacy  is  entitled  to  his  statutory 
portion  (476,  477) ; 

(Ij)  if  the  testator  says  :  *  I  give  my  estate  to  my  kindred,'  uf 
*  to  my  nearest  kindred  \  each  of  the  persons  among  the  kindrtd 
who  would  take  the  estate  in  the  event  of  the  testator's  intestacy] 
is  entitled  to  his  statutory  portion ; 

{c)  if  the  testator  says:  'I  give  my  estate  to  ray  children,' 
the  issue  of  any  deceased  child  takes  in  substitution  of  suckf 
child  and  tlie  division  among  the  children  and   the  issue  of 
deceased  children  is  per  ntirp€9 : 

(5)  if  some  [persons  appointed  as  heirs  are  given  aliquot  ahaie^ 
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f  the  estate,  while  there  is  no  indication  as  to  the  shares  to  be 
'ta.ken  by  the  others^  such  others  diiride  the  balance  in  accordance 
With  rule  (4) ;  if  the  aliquot  shares  given  by  the  will  exhaust 
the  whole  estate^  such  aliquot  shares  abate  rateably,  on  the 
Cootiii^  that  each  of  the  heirs,  to  whom  no  definite  share  has 
l>een  appointed,  takes  a  share  equal  to  the  smallest  aliquot  share 
oxpressly  given  by  the  will  ^ ; 

(6)  if  any  particular  share  is  g-iven  to  several  persons  together, 
^^Blee  (1)  to  (5)  are,  as  between  such  persons,  applied,  nmfaiU 
^fmtandu;  a  share  given  to  several  pei'sons  in  this  manner  is 
W  e&lled  '  a  Joint  share  in  the  inheritance  '  {^emeimchafUicker 
I  ^r«^7)-^B.G,B,  2066,  2067,  2088«2093. 


ec.   Right  of  mirvivorMp  ^  between  eo-ieirs. 


492.    The  right  of  survivorship  appears  in  two  forms  : 

(1)  survivorship  among  co-heirs  generally ; 

(2)  survivorship  as  to  joiut  shares. 
If  a  testamentary  disposition  becomes  inoperative,  as  regards 

any  particular  heir,  under  the  rules  stated  above  (485),  the 
following  rules  are  applied  in  the  absence  of  a  contrary  indica- 
tion in  the  testator^s  will,  and  in  the  absence  of  a  substitutional 
heir  (493)  able  and  willing  to  take  the  vacant  share  : 

(1)  where,  in  the  case  of  the  whole  estate  being  given  to  the  heirs 
appointed  by  the  will,  the  disposition  in  favour  of  one  of  them 
becomes  inoperative,  the  others  divide  his  share  in  the  proportions 
in  which  they  are  entitled  to  the  inheritance ;  if  in  such  a  case 

share  in  a  '  joint  share  ^—491  rule  (6) — becomes  vacant,  the 
ns  entitled  to  the  remaining  part  of  the  joint  share  become 
entitled  in  the  first  place ;  if  no  such  |>ersons  are  available  the 
other  heirs  take  the  whole  of  the  *  joint  share  ^ ; 

*  Illuatrniion  :  The  testator  says  :  '  I  ap|)oiiit  as  iny  h€?ira  my  wife  and  my 
tbnic  chiltli^n,  A^  Bj  and  C;  and  I  direct  that  ono  half  of  my  estate  is  to  go 
to  my  son  Aj  and  that  each  of  my  children  S  and  C  is  to  take  one  quarter. 
In  the  result  the  widow  takes  {,  A  takes  |,  ai»d  each  of  the  two  other  children 
take  t. 

*  The  expression  *  survivorship '  is  for  the  sake  of  brevity  used  as  an 
equivak^nt  for  the  German  Antcacfisungsrechl  (Jus  ac^eacenfH)^  which  means 
tJie  right  of  the  surviving  or  continuing  heira  to  a  tthare  lapsed  by  the  death 
of  another  heir^  or  hy  aomo  otlier  circumstimce  causing  the  te&tatnc^ntary 
ditpoaltion  in  favour  of  such  heir  to  become  inoperative. 


m  wii 
^^b  sha 
^^crso 
■    entitl 
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(2)  if  the  heirs  appointed  by  the  will  only  take  jmrt  of  the 
estate  (the  other  part  being  intended  to  go  to  the  statotciiy 
heirs)  a  vacant  whole  share  goes  to  the  statutory  heim ;  but  s 
vacant  share  in  a  '  joint  share '  goes  to  the  persons  entitled  t« 
the  other  part  of  such  *  joint  share  * ;  where  no  such  person  t* 
available,  the  whole  joint  share  goes  to  the  statutory  heirs  j 

(3)  any  share  in  the  estate  accruing  to  any  heir  by  virtue  of 
the  right  of  survivorship  is,  as  regards  the  *  hotchpot  limbilitr' 
(478),  and  as  re;>ards  the  liability  for  legacies  and  testamentait 
burdens  (497,  501),  deemed  a  separate  share — B.G.B.  20W, 
2(>95,  2099. 

dd.    Appomfment  of  mhstUutional  Aeirs, 
(1)  Sfode  of  appoinlmefit* 

498.   A  substitutional  heir  (Ermlzerbe)  is  an  heir  appointed  tn 
take  the  place  of  another  heir  in  the  event  of  the  right  of  inheritanop 
being  lost  or  forfeited  by  reason  of  any  circumstance  rendermg  ■ 
the  disposition  in  his  favour  inoperative  (485) — B.G*B.  2096.       " 

A  person  appointed  as  heir,  in  the  event  of  the  primarily 
appointed  heir  being  *  unable  *  to  become  heir,  is,  in  the  absencr 
of  an  indication  to  the  contmry,  deemed  to  be  appointed  substi- 
tutional heir  for  all  purposes ;  the  same  presumption  is  applied, 
if  the  eventuality  mentioned  in  the  will  is  the  'onwillingnesi' 
of  the  primarily  appointed  heir — B.G.B.  2097, 

(2)   Ptemmption  as  to  revenionary  AeirM, 

A  person  appointed  as  '  reversionary  heir'  (494)  is,  in  the 
absence  of  any  indication  to  the  contrary,  also  deemed  to  br 
appointed  as  nubstitutional  heir  to  the  prior  interest  of  tlw' 
limited  heir ' »— B.G.B.  2102  (1). 

(3)   Pres^Hmpiion  as  (o  iuue  of  a  deceased  child. 

The  issue  of  a  daoeaaed  descendant  of  the  testator,  are 
sumed  to  be  substituted  as  heirs  for  such  descendant,  in  so  hx 
as  they  would  have  taken  his  place  in  the  event  of  tlie  testator's 
intestacy— B.G.B.  2069. 

*  niuBtration :  ▲  tosUtor  gives  his  MUte  to  Mi  wife  for  life,  apfoinling 
his  tton»  B  &tid  C  as  reTersionary  heirs  ;  the  widow  discUimii  the  inharitAiKtfs 
B  and  C  take  it  immediAiely  as  substituted  heirs* 


SSTAMENTARY   RIGHT  OF  INHERITANCE     607 

(4)  Appointment  of  co-heir  a  inuiuaU^. 

the  persons  appointed  as  eo-lieirs  are  mutually  apjxJinted  as 

itutional  heirs  for  eacli  other  the  vacant  sliare  of  one  of 

goes  to  the  other  co-heirs  rateably  in  proportion  to  their 

aal  shares  J  but  where  a  share  in  a  joint  share  is  vacant,  such 

bare  goes  to  the  persons  entitled  to  the  remaining;  part  of  the 

iaint  share— B.G.B.  2098. 


ee.  Appointment  of  revermonary  heirs, 
(1)  Gaieral  rules, 

494.  The  appointment  of  reversionary  heirs  {NacAerbeu)  ^ 
.kesthe  place  of  the  Kon^s^n  sii^Mtilut to  Ji^kicommissaria^  hut  with 
!onsiderabIe  modifications. 

The  rules  which  enable  a  testator  to  create  successive  interests 
in  any  part  of  his  estate  in  favour  of  persons  who  may  be 
unborn  or  unascertained  at  the  date  of  his  deaths  bring  the 
German  law  on  this  subject  into  close  resemblance  to  English 
law,  and  differentiate  it  from  French  law,  which,  as  is  well 
known,  prohibits  '  substitutions '  in  the  great  majority  of  cases. 

German  law,  like  English  law,  does  not  allow  the  unlimited 
creation  of  successive  interests,  but  the  effect  of  a  disregard 
of  the  English  rule  against  perpetuities  is  much  more  serious 
than  the  effect  of  a  disregard  of  tbe  corresponding  German  rule. 

Under  English  law  a  disp<jsition  disregarding  the  rule  is  voidj 
I  even  if  under  the  particular  circumstances  of  the  case  the 
property  to  w^bich  it  refers  would  have  become  finally  vested 
within  the  proper  period ;  under  German  law,  on  the  other 
liand,  a  gift  is  operative,  if,  as  a  matter  of  fact,  the  final  vesting 
takes  place  within  the  period  allowed  by  law/- 

Under  German  law  a  testamentary  disposition  appointing 
a  reversionary  heir  is  operative : 

(a)  if  it  is  limited  to  take  effect  on  the  happening  of  any 

I      '  The  expresai<m  Nacherbe  was  formerly  uaed  by  many  writers  to  indicate 
,  &  *  substitutional '  heir,  and  it  is  used  in  that  »euse  by  the  Saxon  Cknle. 

Modern  textbooks  use  the  expression  exclunively  in  the  sense  given  to  it  by 

the  B.G.R 

^  Illustration  :   An   EngUsli  testator  gives  his  estate  to  A  for  life  with 

remainder  to  such  rliildren  of  A  as  attain  the  age  of  25.     On  the  testator*f« 
I  death  A  has  three  children  aged  respectively  24,  23,  and  22,  who  all  snhse- 
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\/i-  event  affecting  the  limited  heir  (e.  g.  his  death)  or  the  leiv. 

>  sionaiy  heir  (e.  g.  his  attaining  a  particular  age)  and  if  tbe 

i^  person  to  be  affected  by  the  decisive  event  is  living  at  tlie  toK 

r  of  the  testator's  death ; 

p  (b)  if  it  is  limited  to  take  effect  in  the  event  of  the  hu& 

g  of  a  brother  or  sister  of  any  limited  heir  and  in  favour  of  fsoik 

%  brother  or  sister  ^ ; 

||  (c)  in  any  case  if  the  reversionary  share  becomes  vested  in  tbe 

^  ultimate  reversionary  heir  within  30  years  from  the  tesUior'i 

5!  death— B.G.B.  2109. 

:j  A  reversionary  right  of  inheritance  may   be  made  sobjed 

rJ  to  a  condition;  that  is  to  say  the  right  of  the  reversionir 

i  heir  may  depend  on  the  fulfilment  of   a  condition  preoeden 

[i  (e.  g.  his  assumption  of  the  testator's  name)  or  the  non-oocom&c 

•}  of  a  condition  subsequent  by  which  the  limited  heir's  intera 

,1;  is  to  be  forfeited  (e.  g.  by  his  discontinuance  of  the  use  of  tfa 

^;  testator's  name).     As  to  the  rules  of  interpretation  applioU 

[}  to  certain  kinds  of  conditional  testamentary  gifts  see  500. 


(2)   Mode  of  appointment. 

A  reversionary  heir  may  of  course  be  appointed  as  such  b 
express  words,  but  in  the  absence  of  any  express  direcdoi 
or  of  any  evidence  contained  in  the  will  of  a  contrary  intentioi 
the  following  intentions  as  to  the  appointment  of  limited  heu 
and  reversionary  heirs  are  presumed  : 

(1)  if  it  is  doubtful  whether  any  person  is  appointed  1 
reversionary  heir^  or  as  substitutional  heir^  such  person  is  deeme 
to  be  appointed  as  substitutional  heir  * — B.G.B.  2102  (2) ; 

(2)  if  the  estate  or  a  share  therein  is  given  to  two  persoo 

quently  attain  the  age  of  25.  The  gift  to  ^'s  children  is  void^  notwithstandio 
the  fact  that  all  the  children  of  A  attain  the  age  of  25  long  before  the  expirilio 
of  21  years  from  A\  death — In  re  Mervin  (1891)  8  Ch.  197.  Under  Oermi 
law  the  gift  would  have  been  invalid  only  as  to  such  children  of  ^  ai  wool 
not  have  attained  the  age  of  25  within  30  years  after  the  testator's  death. 

'  A  gift  to  A  for  life,  remainder  to  his  brothers  and  sisters  for  life  in  tl 
order  of  their  respective  ages  with  an  ultimate  gift  in  favour  of  the  yoonge 
member  of  the  class  is  therefore  valid. 

^  As  mentioned  above  (,498)  a  person  appointed  as  reversionary  hoir 
deemed  to  have  been  appointed  as  substitutional  heir  at  the  tame  time. 
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;essively,  or  to  a  named  i^erson,  witb  a  direction  to  transfer 
to  another  named  person  at  a  given  date,  or  on  the  happening 
given  eventj  the  person  named  as  beneficiary  in  the  first 
is  deemed  to  have  been  appointed  limited  heir^  and  the 
sen  named  as  beneficiary  in  the  second  place  is  deemed  to 
,ve  been  appointed  as  reversionary  heir — B.G.B.  2100,  2103; 
8J  if  the  estate  or  a  share  therein  is  given  by  description 
y  natural  person,  whOj  on  the  testator's  death,  is  not  yet 
or  deemed  to  be  living,  or  to  a  corporate  body  who  on 
le  testator's  death  is  not  as  yet  in  existence,  such  natural  person 
corporate  body  is  presimied  to  have  been  appointed  rever- 
ionary  heir* — B.G.B.  2101 ;  as  to  the  destination  of  the  inter- 
ediate  interest  see  below  rule  (5) ; 

(4)  if  the  estate  or  a  share  therein  is  given  so  as  to  be  held 
til  a  given  date,  or  until  the  happening  of  a  given  event,  and 
direction  is  given  as  to  the  subsequent  destination  of  the  pro- 

y,  the  persons  who  would  have  been  the  testator's  statutory 

■s  if  he  had  died  at  such  date,  or  on  the  happening  of  such  an 

at,  are  the  reversionar}'  heirs — B.G,B,  2 104.  If  the  testator  has 

e  a  gift  over  to  his  *  statutory  heirs '  or  his  '  kindred ',  those 

»ns  take  who  would  be  included  in  the  expression  used  by  the 

testator — see  491  rule  (4) — if  he  ha«l  died  at  the  decisive  date,  or 

on  the  happening  of  the  decisive  event — B.G,B,  2066,  2067 ; 

(5)  if  a  reversionary  heir  is  appointed  but  the  intermediate 
interest  is  undisposed   of  the  statutory  heirs   take  as  limited 

leirs— B.G.B,  2105 ; 

(6)  if  the  estate  or  a  share  therein  is  given  to  two  persons 
successively  without  any  indication  as  to  the  time  of  the  vesting 
of  the  reversionary  interest,  the  person  taking  a  limited  iutexest 
takes  for  life-^B.G.B.  2106  (1) ; 

(7)  if  a  natural  person  or  corporate  body  takes  the  estate  or  a 
share  therein  by  virtue  of  the  presumption  refeiTed  to  sub  (3),  the 
interest  of  the  limited  heirs  ceases  on  the  coming  into  existence 
of  such  natural  person  or  of  such  corporation — B.G.B,  2106  (2),* 

*  If  it  is  shown  from  other  indications  in  the  will  thnt  this  was  not  the 
teBtator*s  intention  the  disposition  in  fayour  of  the  unborn  person  or  non- 
eii stent  corpjration  becomes  inoperative, 

'  Gifts  of  couditionnl  reversionary  rights  of  inheritance  are  subject  to  the 
aamo  rules  of  interpretation  aa  conditional  legacies  (500), 
iCEDiTSB  K  r 
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(3)    Legal  nature  of  HmUed  ajid  of  revemonaiy  imtereii. 

The  appointment  of  a  reversionary  heir  answers  the  same 
purposes  as  the  creation  of  successive  leg^  or  equitable  interest? 
by  an  English  will  or  settlement^  but  in  its  legal  aspect  has 
an  entirely  different  character.  The  splitting  up  of  the  right 
of  ownership  into  a  nimiber  of  particular  estates  and  interests, 
as  it  exists  in  English  law,  is  quite  unknown  to  German  law. 
The  limited  heir  while  his  interest  is  in  existence  is  entitled 
to  the  whole  interest  in  the  estate  or  in  the  share  therein 
given  to  him  by  the  testator;  the  right  of  the  reversionary  heir 
during  sneh  time  is  purely  in  the  nature  of  a  personal  cUim, 
which,  however,  immediately  on  the  termination  of  the  limitid 
interest  becomes  transformed  into  a  right  of  inheritance. 

The  |>eTsonal  claim  of  a  reversionary  heir  who  is  in  existenoe 
or  deemed  to  be  in  existence  at  the  time  of  the  testator's  death, 
accrues  on  such  death ;  the  personal  claim  of  a  reversionary  heir 
who  neither  is,  nor  is  deemed  to  he  in  existence  at  the  time  of 
such  death,  accrues  on  his  coming  into  existence ;  the  personal 
claim  to  a  reversionary  interest,  given  subject  to  a  condition 
precedent,  accrues  on  the  fulfilment  of  the  condition  and,  in  the 
absence  of  an  inditmtion  to  the  contrary^  is  forfeited  by  tlie  daitli 
of  the  reversionary  heir  before  such  fulfilment.  In  any  otbtr 
ease  the  claim  of  a  reversionary  heir,  who  dies  before  it  becomei 
transformed  into  a  right  of  inheritance,  forms  part  of  htf 
estate. 

If  the  reversionary''  heir  disclaims  bis  right,  which  he  may 
do  as  soon  as  the  right  accrues,  the  limited  heir,  in  the  absence 
of  a  contrary  direction,  takes  an  absolute  indefeasible  interest — 
B.G.B,  2074,  2108,  2139,  2142. 

The  appointment  of  a  reversionary  heir  must  be  distinguished 
from  a  disposition,  under  which  the  estate,  or  a  share  therein^] 
is  given  to  an  heir  subject  to  a  right  of  usufruct  in  favoi 
of  another  during  his  life.  A  limited  heir  is  owner  of  the^ 
estate,  or  of  his  share  therein,  whereas  a  usufructuarj',  though 
entitled  to  claim  delivery  of  possession  of  the  objects  subject 
to  his  right,  ha?  merely  ^jus  in  re  aliena. 


\ 
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h.   Iiegacies  and  Testamantary  BurdenB 

aa.    JJefinUion^ 

495.  A  g^ift,  made  by  will,  which  confers  on  the  beneficiary 
any  pecuniary  advantage  [Vernw^enstortelf)  and  does  not  comprise 
the  whole  of  the  testator's  residuary  estate,  or  an  aliqoot  part 
thereof  J  is  a  leg^y  {Vermdchinus)  within  the  meaning'  of  German 
law — B.G.B.  1939.  The  right  to  a  legacy  given  uneonditronally, 
and  without  any  stipulations  as  to  time,  accrues  on  the  testator's 
death ;  the  right  to  a  legacy  given  subject  to  a  condition 
precedent,*  or  to  a  stipulation  as  to  time,  accrues  on  the  fulfil- 
ment of  the  condition,  or  at  the  stipulated  time.''* 

The  legatee  (Vermdckinmuekmer)^  as  such,  has  no  right  of 
ownership  over  any  object  bequeathed  to  him  ;  his  right  is  in 
the  nature  of  a  personal  claim  against  the  person  charged  by 
the  testator  with  the  burden  of  the  legacy.  The  burden  of 
a  legacy  may  be  imposed  on  the  heirs  generally  or  on  any 
particular  heir  or  on  a  person  entitled  to  another  legacy — B.G.B. 
2147,2174,2176,2177. 

The  person  charged  with  a  legacy  nmy  have  to  deliver  a 
thing,  or  transfer  a  right  to  the  legatee,  or  do  some  other  act 
for  his  benefit  (e.g.  grant  him  a  loan).  If  the  performance  of 
the  act  directed  by  the  testator  is  either  in  its  nature  impossible, 
or  prohibited  by  law  at  the  date  of  accrual,  or  of  immoral 
cliaracter,  the  bequest  is  inoperative — B.G.B.  138,  2171.  If  it 
is  merely  impossible  under  the  special  circumstances,  the  general 
rule  relating  to  obligatory  duties  of  which  the  performance  is 
impossible  (158)  applies. 


bb.  Benefit  of  legacies. 

406.  The  following  rules  apply  on  this  subject  : 

(1)   the  benefit  of   a  legacy  may  be  given    to   any  person 

*  The  right  to  a  legacy  given  to  a  person  who  is  not  living  or  deemed  to  b<s 
living  at  the  time  of  the  testator^s  deuth,  or  to  a  person  who  is  to  be  asc^tr* 
tained  on  an  event  which  is  to  happen  after  the  testator*^}  death,  accruee  oa 
the  birth  of  the  legatee  or  the  happening  of  the  event — ^B.G.B.  21 7B. 

'  If  the  date  precedes  the  testator^s  death  the  legacy  accrues  on  the  date 
of  the  death. 

Er2 
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inekiding  one  of  the  heirs;  the  gift  of  such  a  benefit  is 
deemed  a  legacy,  even  if  the  heir  to  whom  it  is  given  h 
himself  chai-ged  with  the  whole  or  part  of  its  burden  ^ — B,G,B. 
2150; 

(2)  if  the  testator  directs  that  a  particular  object  formings 
part  of  his  estate  is  not  to  go  to  his  testamentary  heirs,  ^n 
statutory  heirs  become  entitled  as  legatees— B*G*B.  2149  ; 

(3)  if  a  legacy  is  given  to  several  persons^  the  same  mil's 
are  applied  as  to  the  ascertainment  of  the  shares  and  as  to  the 
right  of  survivorship,  as  in  the  ease  of  the  appointment  of 
several  persons  as  heirs  (491,  492)— B.G.B.  2157-2159; 

(4)  if  a  legacy  is  given  to  the  testator's  *  statutory  heirs  *,  or 
to  his  '  kindred ',  or  to  his  '  childj*en  \  the  beneficiaries  are 
ascertained  in  the  same  way  as  in  the  case  of  a  corresponding 
appointment  of  heirs— 491  rule  (4); 

(5)  subject  to  the  provisions  of  rule  (7),  a  legacy  lapses  if  the 
legatee  dies  before  the  date  of  accrual,  or  if  he  disclaims,  or  if 
the  testamentary  disposition  by  which  the  legacy  was  given  wb^ 
inoperative  ai  initio  or  was  rendered  inoperative  by  some  suh 
se<iuent  act  or  event  (484,  485)— B^G.B.  2077-2080,  2160, 
2180,  2345,  2352  ; 

(6)  if  a  legacy  becomes  inoperative  as  regards  a  particultrJ 
legatee,  the  substitutional  legatee  (if  any)  appointed  by  tin 
testator  takes  the  place  of  the  original  legatee,  in  the  same  way 
as  a  substitutional  heir  takes  the  place  of  the  primarily  apiiointed 
heir— B.G.B.  2190; 

(7)  where  a  legacy  is  given  to  any  descendant  of  the  testatoi 
who  predeceases  him  leaving  issue,  the  issue  of  the  deceased  l( 
take  the  legacy  by  fiubstitution,  in  the  same  way  as  the  issue 
a  deceased  heir  take  the  inheritance   under  the  same  circniU''^ 
stances— 493  sub  (3)^B.G.B.  2069, 

1  This  modi£eation  of  tho  Horn  An  law  as  to  praetegaium  is  of  pr»eti«il 
importance  ;  whore  the  burden  is  impofled  on  the  heirs  getieraliy,  it  |fiir<« 
the  heir  to  whom  the  legacy  is  given  an  ndyantage  over  htfi  oo-heira,  bnt  i^fen 
in  a  case  where  there  is  only  one  heir  who  is  charged  with  »11  the  legadex 
he  derives  an  advantagii  from  having  a  legacy  given  to  him.  If  a  testator 
leaves  his  estato,  worth  £20^000^  to  his  heir  A^  and  gtvee  a  1«>gMey  nf 
£15|000  to  At  and  another  legacy  of  £15,000  to  B,  A  and  B  are  each  nsduc^d 
to  £10^000,  Under  Roman  law  thv  legacy  to  A  would  have  been  deemed 
fKirt  of  the  inheritance,  and  B  would  have  taken  the  whole  £15,000^ J 
the  only  legatee. 
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cc.  Burden  of  legacies, 

^  The  burden  of  the  legacies  or  of  any  partietilar  legacy 
be  impost'd  on   the  heirs  generallyj  or  on  any  particular 
tteitj  or  on  one  or  more  legatees,  in  such  manner  and  in  such 

hjportions  as  the  testator  may  direct. 
The  following  rules  apply  iu  the  absence  of  special  directions 
by  the  testator  to  the  contrary : 

~^(1)  the   legacies  not  specLfieally  charged   on  any  particular 
sons  or  person  must  be  borne  by  the  heirs  genemlly  ; 

(2)  where  any  legacy  has  to  be  borne  by  the  heirs  generally 
the  burden  is  divided  between  them  pro  rata  of  their  respective 
shares  in  the  estate ; 

(3)  where  any  legacy  has  to  be  borne  by  several  legatees,  the 
burden  is  divided  between  them  pro  rala  of  the  value  of  their 
legacies ; 

(4)  a  legatee  is  not  required  to  perform  any  obligation  imposed 
upjn  him  before  he  is  himself  entitled  to  claim  the  benefit  of  his 
legacy ; 

(5)  where  any  heir  or  legatee  charged  with  any  legacy  cannot 
or  does  not  in  fact  accept  the  benefit  conferred  upon  him,  the 
burden  otherwise  to  be  borne  by  him  is  charged  on  the  person 
benefiting  in  his  place. 

The  rule  of  Roman  law,  which  exempted  an  heir  from  the 
liability  for  legacies  imposed  upon  bimj  in  so  far  as  they  pre- 
vented  him  from  retaining  at  least  one-quarter  of  his  share  in 
the  testator^s  estate  for  his  own  benefit  (Quar/a  Falcldia)^  has 
not  been  adopted  by  the  B.GvB.,  but  an  heir  can  limit  his 
personal  liability  for  legacies  in  the  same  way  as  he  can  limit 
his  liability  for  debts  (532),  and  a  legatee  may  refuse  to  perform 
the  obligation  imposed  upon  him  in  so  far  as  the  coat  of  such 
]>erformance  exceeds  the  value   of   the  benefit  conferred  upon 

f— B.G.B.  2147,  2148,  2161,  2186-2188. 
dd.  General^  demonstrative ^  and  specific  legacies, 
(1)  General  statement. 
498-  The  sub-division  of  legacies  into  general,  specific,  and 
demonstrative  legacies  which  is  famihar  to  English  lawyers,  is 
unknown  in  Germany,  but  it  fits  well  into  the  German  rules 
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and  offers  a  convenient  framework  for  the  classification  of  the 
kinds  of  legaeies  allowed  by  German  law. 

The  bequest  of  an  object  described  generically  which  the 
legatee  is  entitle  to  claim  without  reference  to  the  question 
whether  it  forms  part  of  the  testator's  estate  or  not  (e.g.  £1,000 
jiayable  in  cash,  £1^000  Coneols,  a  sewing  machine,  three  dozen 
bottles  of  1887  port  wine),  is  in  the  following  observations 
classed  as  a  '  general  l<^acy  ■ . 

The  expression  *  specific  legacy '  is  used  for  the  bequest  of  any 
object  described  specifically  which,  according  to  the  testators 
intention,  the  legatee  is  not  entitled  to  claim,  unless  it  forms 
part  of  his  estate  (e.g.  'my  100  shares  in  the  Union  Bank", 
'  my  sewing  machine,'  '  the  three  dozen  bottles  of  1887  port  wine 
in  my  wine-cellar '). 

The  expression  *  demonstrative  legacy '  is  used  for  the  beqaest 
of  an  object  described  specifically  which  the  testator  wishes  the 
l^^tee  to  receive  without  regard  to  the  fact  whether  it  forms 
part  of  his  estate  or  not,  it  being  his  intention  that  such  specific 
object  should  be  procured  by  the  person  charged  with  the  legacy 
in  the  event  of  its  not  forming  part  of  his  estate. 


i 


(2)  Euledf  a9  to  general  legacie*^ 

Where  an  object  generically  described  is  bequeathed  to  a  legatJ^ 
he  is  entitled  to  receive  an  object  answering  the  descriptions  of 
a  quality  suitable  to  his  position  in  fife.  The  person  charged 
with  the  burden  of  such  a  legacy  is  under  the  same  liability  u 
regards  title  and  freedom  from  defects  as  the  vendor  of  a 
movable  thing  (187).  A  legatee  to  whom  a  defective  object 
is  delivered,  may  require  its  replacement  by  an  object  free  from 
defects  ;  if  the  defects  have  been  fraudulently  concealed,  he  may, 
instead  of  claiming  delivery  of  an  object  free  from  defects,  claim 
damages  from  the  person  charged  with  the  legacy  for  the  non- 
performance of  his  obligation— B.G.B.  2155  (1),  2182,  2183 

(3)  Rtde4t  09  to  ipedfie  I'egacie^. 

The  following  rules  apply  in  the  absence  of  any  indicatioii 
to  the  contrary : 

(a)  any  bequest  of  an  object  described  specifically  is  presumed 
to  be  given  with  the  intention  that  the  legatee  should  have  no 
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in  the  event  of  the  object  so  described  not  forming  part  of 
tie  testator's  estate  i— E.G. B.  2160  (1) ; 

{I)  if  the  testator  has  bequeathed  a  specific  object,  of  which  he 
is  in  possesgion  at  the  time  of  his  death,  without  being  its  owner, 
lie  is  presumed  to  have  bequeathed  the  right  to  possession,  unless 
saeh  right  offers  no  legal  advantage  to  the  legatee  ^ — B.G*B. 
2169  (2) ; 

(c)  if  the  bequeathed  object  is  destroyed  or  removed  after  the 
date  of  the  bequest,  the  testator^s  claim  for  compensation  (if  any) 
for  sneh  destruction  or  removal  is  presumed  to  be  fiubtitituted  (or 
the  bequeathed  object— B.G,B.  2169  (3); 

(fl)  if  any  claim  specifically  be^jueathed  by  the  testator  is 
satisfied  before  his  death,  the  legatee  is  presumed  to  be  entitled 
to  the  object  delivered  in  satisfaction  of  the  claim ;  where  the 
satisfied  claim  was  a  claim  for  the  payment  of  any  money,  the 
legatee  is  entitled  to  the  sum  of  money  received  by  the  testator, 
whether  the  estate  comprises  cash  to  the  like  amount  or  not — 
B.aB.2173; 

(e)  the  bequest  of  a  specific  thing  is  presumed  to  comprise  the 
accessories  of  such  thing,  as  well  as  all  claims  for  compensation 
in  respect  of  any  damage  done  to  such  thing  after  the  date  of  the 
bequest— B.G.B.  2164  ^ 

(J')  the  bequeathed  object  is  presumed  to  be  given  subject 
to  all  incumbrances  affecting  it  at  the  time  of  the  testator's 
death**^— B.G.B.  2165(1), 

*  If  the  testator's  heirs  have  a  claim  to  the  delivery  of  the  ftpecificaUy 
bequeathed  object,  tho  legatee  is  entitled  to  the  asHignmeni  of  ijuch  claim  ; 
on  the  other  hand,  the  legatee  has  no  claim  in  respiect  of  aa  object  specifically 
bequeathed  which ^  though  forming  part  of  the  ieatator*s  eetatei  has  to  bo 
delivered  to  another  under  an  agreement  for  sale  made  by  the  testator  and 
binding  on  the  heirs— B.G.B.  2169  (3)  (4). 

'  This  rule  is  applied  even  in  a  case  in  which  the  testator  erroneously 
ttsumes  that  he  is  the  owner — B.  G.  vol.  4  p.  261.  Expressed  in  English 
eonveyancer's  language,  the  rule  is  that  the  bequest  of  a  specific  object  gives 
the  legatee  a  claim  to  all  the  teatator^s  estate  and  interest  in  such  object. 

'  As  to  fniita  and  profits  see  B^G.B*  2184 ;  as  to  the  right  of  the  person 
charged  with  the  legacy  to  be  compensated  for  outlay  see  B.G.B.  2185, 

*  If  a  charge  to  which  the  bequeathed  i>bject  is  subject  was  vested  in  the 
testator  at  the  time  of  his  death  (B77),  it  must  be  decided  from  the  sur- 
rounding circumstances,  whether  the  benefit  of  such  charge  goes  to  the 
legatee^  or  remains  vested  in  the  heir— B.G.B*  2166  (2).  As  to  the  legatee's 
duty  to  indenmiiy  the  heir  against  his  personal  liability  in  respect  of  any 
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(4)  Rnle9  as  lo  demamtrative  legacte*. 

The  person  charged  with  a  demonstrative  legacy  (eee  above 
sub  {!))  mustj  if  the  object  bequeathed  does  not  form  part  of  the 
estate,  procure  it  for  the  legatee  "^  \  if  the  cost  of  the  bequeathed  | 
object  would  be  out  of  piT»portion  to  its  \^ue,  a  sum  repre- 
senting  such  value  must  be  paid  to  the  legatee — B.G.B.  216^ 
(1),  2170. 

ee.  Discretionary  and  aliemative  kgaeis9, 

{PoweTB  of  appoinimeuL) 

49 d*  A  testamentary  disposition  is  generally  invalid,  if  iti 
effect  is  dependent  ujion  the  determinatioii  of  any  person  other 
than  the  testator^^84 ;  but  this  general  rule  is  subject  to  the 
following  exceptional  provisions  which  apply  in  the  absence  of  | 
any  indication  to  the  contrary : 

(1)  the  tt^Btator  may  give  a  legacy  to  several  persons  altemft* 
tively^  power  being  given  to  the  person  charged  with  the  legacy, 
or  to  some  other  person  to  select  the  legatee  ;  if  the  donee  of  the 
power  is  unable  to  exercise  it,  the  legatees  are  in  the  position  of 
joint  creditors  (183) ;  if  the  bequeathed  object  is  delivered  to 
one  of  the  alternative  legatees,  the  others  are  not  entitled  to  daim  | 
any  part  of  its  value — B.G*E.  2151 ; 

(2)  the  t^tator  may  give  a  legacy  to  several  persons  eollecttvelyil 
|>ower  being  given  to  the  person  charged  with  the  legacy  or  some  I 
other  person  to  apportion  the  bequeathed  objects  among  thai 
legatees ;  if  the  donee  of  the  power  is  unable  to  exercise  it,  thej 
several  legatees  take  in  equal  shares ' — ^B.G.B.  2153  ; 

dobt  cbnrgod  on  the  bequtMithed  object  see  B.G.B  2166,  2167  ;   as  to  tb# ' 
legatee's  liability  to  discbftrge  the  proportionate  part  of  a  collective  Und 
oluirge^ — 378  sub  (3j — charged  on  the  bequeathed  object  and  other  objects  wot 
B.G.B.  2l6a 

^  The  German  law  in  this  raspeci  ia  similar  to  the  English  law  ai  i 
libhcd  by  Locke  King*a  Act, 

'  Aa  regards  title  and  quality  the  obligations  are  the  same  as  in  the  c 
of  the  sale  of  a  generically  defined  object  (187)» 

'  Thhi  power  of  appointmeni  \a  exactly  analogous  to  a  special  power  i 
appointment  contained  in  an  English  will  or  settlement ;  where 
a  power  is  giyen  there  ia  generally  a  clause  providing  for  the  division  of  th 
property  in  default  of  appointment  among  all  the  memben  of  tlie  cIaja  i 
equal  bhares  either  unconditionally  or  condiiioually  upon  attaining  full  i 
or  marrying;    in   the  absence  of  such  a  clause  the  property  would  u«j^ 
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(3)  the  testator  may  give  several  specified  objects  alternatively 
to  one  j>er8on,  {>ower  Imng  given  to  the  person  charged  with  the 
legacy,  or  to  some  other  person  to  select  one  of  the  specified 
objects ;  if  the  donee  of  the  |>ower,  in  a  case  where  he  is  not  the 
person  charged  with  the  legacy,  is  unable  to  exercise  the  power 
of  selection,  sueh  jx>wer  is  tmnsf erred  to  the  person  charged  with 
the  legacy— B.G.B.  2154; 

(4)  the  testator  may  determine  the  purpose  far  which  a  legacy 
is  intended,  leaving  the  means  to  be  usetl  for  the  satisfaction  of 
such  porpose  to  the  discretion  of  the  person  charged  with  the 
legacy  or  of  some  other  person  ;  he  must,  however,  himself 
determine  who  is  to  receive  the  legacy  ^ ;  the  person  on  whom 
the  discretionary  power  is  conferred  comes  under  the  general 
rules  as  to  discretionary  mode  of  performance — 144  sub  (2) 
— B.G.B.  2156; 

(5)  the  testator  may  leave  the  date  for  the  satisfaction  of 
a  legacy  to  the  discretion  of  the  person  charged  therewith  ; 
ill  such  a  case  the  date  of  the  death  of  such  i)erson  is  the  latest 
date  for  the  satisfaction  of  the  legacy — B.G.B.  2181. 


ff,   ConditioHal  awl  reversionary  legaciv», 
(1)  General  BMemetd, 

500.  The  testator  may  direct  a  legacy  to  become  vested  at 
a  date  subsequent  to  his  deaths  or  on  the  fulfilment  of  a  con- 
dition precedent,  or  to  become  divested  on  the  fulfilment  of 
a  condition  subsequent ;  a  legacy  may  also  be  given  to  a  person 
who  is  neither  living,  nor  deemed  to  be  living  at  the  time  of 
the  testator^s  death,  or  to  several  persons  in  succession. 

A  legacy  made  subject  to  a  condition  precedent,  or  to  a  stipula- 
tion as  to  time,  is  forfeited  if  the  condition  or  the  stipulation  as 
to  time  is  not  fulfilled  within  a  specified  period^  which  is  fixed  by 
the  same  rules — mutatU  muiandU — as  the  rules  determining  the 

accoitling  to  EngliBh  law,  go  to  the  objectn  of  the  pow*>r,  but  revwrt  to  tlio 
teatntor^s  estate  or  to  tlie  settlor.  In  Qerman  law,  a  gift  to  the  clans  in 
equal  sharc«  is  presumed  in  evety  case  in  default  of  appointment. 

'  Where  a  legacy  is  given  *  to  the  poor '  this  is  Lntt^rpreted  as  a  legacy  io 
the  public  poor  relief  fund  of  the  commune  in  the  district  of  which  the 
testator  had  his  last  domicile  the  authority  administering  the  fund  being 
bound  to  distribute  such  logacy  among  i>oor  persons — B.G.B.  2072. 


618 


LAW  OF   INHERITANCE 


period  within  which  a  revemonary  right  of  inheritance  muit 
become  vested — 4?94  sub  (1).  Such  a  legacy  lapses  if  it  dottotfi 
become  vested  in  possession  within  the  period  allowed  by  tbi 
niles— B.G.B.  2162,  2163. 

(2)  Conditional  le^aciei* 

The  following  rules  are^  in  the  absence  of  any  indication  to  ihr 
contrary  contained  in  the  testator's  will,  applied  as  to  the  dfecl 
of  certain  kiode;  of  conditional  legacies  : 

(a)  a  legacy  subject  to  a  condition  precedent  is  forfeited  by  tke 
death  of  the  legatee  before  the  fulfilment  of  the  condition- 
B.aB.  2074; 

(6)  a  legacy  given  on  condition  that  the  legatee  shall  ab^tjufi 
from,  or  continue  a  certain  eom*s;e  of  action,  dependent  e:/  r  ' 
on  his  own  free  choice  during  an  indefinite  period  of  tini^ 
during   his   own   life),  is  deemed   to   be   a  legacy   sobjaei  W 
a  condition  subsequent^ — B.G.B.  2075; 

(c)  a  condition  imposed  for  the  benefit  of  a  third  party  0 
deemed  to  be  fulfilled  if  such  third  party  refuses  to  ccnour  is 
some  act  required  for  the  fnlfiiment  of  the  conditioiL-^B.GJ. 
2076.2 

(3)  Reversionary  legacies. 

The  following  niles  apply  as  to  reversionary  legadisB : 

(a)  where  a  legacy  is  given  to  two  legatees  suceessivelyi  tbo 
person  to  whom  such  legacy  is  given  in  the  first  insta&oe  n 
entitled  to  receive  the  bequeathed  object,  but  subject  to  (b« 
burden  of  handing  it  over  to  the  reversionary  legatee  at  tke 
time,  or  in  the  event  prescribed  by  the  testator; 

{b)  where  no  direction  is  given  as  to  the  date  of  transfier,  the 
date  of  the  first  legatee^s  death  is  deemed  to  be  intended ; 

(f)  where  a  legacy  is  given  to  any  descendant  of  the  te6toi<« 
subject  to  a  gift  over,  the  testator  being  ignorant  of  the  &et 
that  the  first  legatee  has  any  issue,  the  right  of  the  revemooafT 

^  A  legacy  to  A  subject  to  his  paaaing  the  bur  oxuni nation  beforv  m  §Sf^ 
date  comes  under  rule  (a)  ;.a  legacy  to  A  on  condition  th«t  he  shiill  «oatla** 
to  reside  in  the  city  of  Paderborn  comes  under  rule  (5), 

'  lUustmtion  :  A  gives  B  a  legacy  of  £1^000  on  condition  that  B  take*  >'• 
aon  into  partnerahip ;  A'*^  son  reftuos  to  go  into  partnet^hip  with  B ;  ci« 
condition  is  deemed  fulfilled. 
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E^tee  is  forfeited  i£  the  first  legatee  leaves  any  issue  on  his 
fiea.th,  unless  a  contrary  intention  is  shown — B*U,B*  2191 ; 
■  (<j^)  a   reversionary  legatee  is  presumed  to  be  appointed   as 
Kbetitutional  legatee^  in  the  event  of  the  first  legatee  forfeiting 
or  disclaiming  Ms  rights— B,G,B.  2191. 

tgg.  Tmtamentary  burdmis^ 
501.  A  person  entitled  to  the  benefit  of  a  testamentary  burden 
bains  no  enforceable  right ;  hut  the  performance  of  the  obliga- 
tion imjiosed  on  the  pei*son  charged  with  the  burden  may  be 
enforced  by  the  heirs  jointlyj  or  by  one  of  the  co-heirs^  or  by 
any  other  person  who  would  be  benefited  if  the  person  charged 
with  the  burden  had  to  forfeit  his  benefit  under  the  testator^s 
fcill— B.G.B.  1940,  2194. 

Subject  to  the  modification  neeessitated  by  the  difference  in 

the  legal  position  of  the  respective  beneficiaries  and  the  special 

rales   stated  below,  the  rules  as  to  legacies — 496-499 — ^apply, 

mu(aii4f  mtdandh,  to  testamentary  burdens — B.G.B,  2192. 

The  special  rules  provide  as  follows  : 

(1)  where  the  purpose  of  a  testamentary  burden  is  defined  by 
the  testator  he  may  leave  the  selection  of  the  beneficiaries,  as 
well  as  the  selection  of  the  means  to  be  employed  for  the  satis- 
faction of  the  purjmse,  to  the  discretion  of  the  person  charged 
with  the  burdenj  or  to  any  third  person  ^ — B.G.B.  2193; 

(2)  in  any  case  in  which  the  performance  of  the  obligation 
imposed  on  a  person  charged  w^ith  a  testamentary  burden  is  ' 
impossible,  owing  to  any  circumstances  for  which  such  person 
is  responsible,  and  also  in  any  case  in  which  the  person  entitled 
to  demand  such  performance  has  obtained  a  judgment,  but  has 
been  unable  to  enforce  it,  the  person  charged  with  the  burden 
must  siurrender  the  benefit  derived  from  the  non-performance  «>f 
his  obligation  in  accordance  with  the  rules  as  to  unjustified 
lienefits— 298— B.G.B.  2196  ; 

(3)  in  any  case  not  coming  within  rule  (2)  a  person  taking 
a  benefit  under  a  will  subject  to  a  burden,  is  entitled  to  retain 
such  benefit,  notwithstanding  the  fact  that  the  performance  of 
the  obligation  imposed  upon  him  is  impossible,  unless  it  appears 

»  Cf.  499  ml©  (4). 
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from  the  tenor  of  the  will  that  the  testator  would  not  kve 
conferred  the  benefit  except  in  return  for  the  performance  of  the 
obligation— B.G.B.  2195.2 

c.   Appointment  of  Executors. 

502.  A  testator  may  by  his  will  appoint  one  or  more  executors, 
or  leave  it  to  the  discretion  of  some  other  person,^  or  of  the 
Competent  Probate  Court,  to  make  such  an  appointment  He 
may*also  appoint  or  provide  for  the  appointment  of  any  substi- 
tutional executors,  to  take  the  place  of  executors  who  are  nnabk 
or  unwilling  to  accept  the  office,  or  who,  having  accepted  the 
office,  vacate  it  at  any  subsequent  time.  An  executor  may  also 
be  empowered  by  the  testator  to  appoint  one  or  more  co-executors, 
and  to  appoint  one  or  more  successors  to  himself  * — B.G.B.  2197- 
2201. 

d.   Miscellaneons  Boles  of  Interpretation. 

503.  Most  of  the  rules  given  above,  as  to  the  effect  of  the 
several  kinds  of  testamentary  dispositions,  are  merely  rules  of 
interpretation;  they  give  directions,  thought  to  embody  the 
testator's  probable  intentions,  and  are  applicable  only  in  so  far 
as  there  are  no  indications  of  a  contrary  intention.  For  the  sake 
of  completeness  some  further  miscellaneous  rules  must  be  added 
which,  in  the  absence  of  any  indication  to  the  contrary  contained 
in  a  testator's  will,  are  applicable  to  all  kinds  of  testamentarv 
dispositions : 

(1)  Testamentary  gifts  to  the  iss^ue  of  a  named  person} 

Such  gifts  do  not  go  to  any  issue  who  are  not  living  or  deemed 
to  be  living  on  the  accrual  of  the  gift — B.G.B.  2070. 

'^  A  person  who  receives  a  testamentary  gift  subject  to  a  burden  is  in 
a  more  favourable  position  than  a  person  who  receives  a  similar  gift  by  tci 
inter  vivos,  see  204. 

*  A  person  who  under  the  will  has  such  a  power  of  appointment  niiT 
be  required  by  any  beneficiary  to  exercise  it  within  a  specified  period: 
if  he  fails  to  comply  with  such  requisition  he  forfeits  the  power— B.GB. 
2198  (2). 

'^  As  to  the  nature  of  an  executor's  office  see  526,  527. 

*  As  to  testamentary  gifts  to  the  testator's  *  statutory  heirs  *.  or  to  hb 
*  kindred',  or  to  his  *next  of  kin',  or  to  his  *  children',  see  491  rule  ;4\ 
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(2)   Teit'amentaT^  gifU  to  clmsei  ofpenons. 

A  gift  to  any  class  ^  of  persons,  or  to  persons  in  the  testator's 
domestic  service  or  employed  in  his  professional  business  and 
described  by  their  relation  to  the  testator^  goes  to  the  persons 
whOj  at  the  date  of  accrual,  form  such  class  or  stand  in  such 
relation  to  the  testator— B.G.B.  2071, 

(3)  Effect  of  ambi^uoui  description* 

I  If  any  beneficiary  is  designated  by  a  description  or  name  which 
applies  e<|iially  to  several  persons,  so  that  it  is  impossible  to 
ascertain  which  of  such  persons  is  intended,  the  gift  is  divided 
among  all  such  persons  in  equal  shares  ^ — B.G.B.  2073- 

(4)    TestametUafy  gifi%  hif  joint  will  of  spomes. 

Where  two  spouses  by  their  joint  will  (482)  appoint  the 
surviving  spouse  as  heir  of  the  predeceasing  spouse,  and  declare 
that  after  the  death  of  the  survivor  the  estate  is  to  go  to  any 
third  parties  (e.g.  the  issue  of  the  marriage),  such  third  parties 
are  deemed  to  be  appointed  as  heirs  to  the  whole  estate  of  the 
survivor,  whether  acquired  under  the  joint  will  or  otherwise.* 

Where  any  object  bequeathed  to  a  legatee  by  a  joint  will  of 
two  spouses  is  to  be  delivered  on  the  death  of  the  surviving 
spouse,  the  legatee^s  right  is  not  deemed  to  accrue  before  such 
surviving  spouse^s  death  j  the  legacy  therefore  lapses  if  the 
legatee  predeceases  the  surviving  spouse  ^ — B,G,B.  2269. 

(5)  Presumption  a*  to  equalization  of  shares* 
If  a  testator  gives  to  his  issue,  or  to  some  of  them,  the  portions 
which  they  would  have  received  under  the  statutory  rules  in  the 
event  of  his  intestacy,  any  advances  made  to  such  issue  must  be 
brought  into  hotchpot,  as  in  the  case  of  intestate  succession  (4'78) 
— B.G.B.  2052. 

>  As  to  gifts  to  *  the  poor  *  see  499  note  2. 

'  In  the  case  of  a  testamentary  gift  to  a  charitable  iiiRtitution  by  a  de- 
scription appllcAbli?  to  9overul  m«^tittitions  of  the  same  class,  a  similar  rale  Is 
applicable  under  English  law*     Re  Alchiii*s  Trusts  L.  R.  14  Eq,  280. 

*  Under  German  common  law  the  third  party  was  deemed  to  be  reversionary 
heir  in  respect  of  the  etjtate  of  the  predeceasing  spouse  and  substituted  heir 
in  respect  of  the  estate  of  tbe  survivor. 

*  The  same  rule  of  interpretation  is  applied  to  dispositions  of  a  corre- 
sponding nature  contained  in  a  contraet  of  Inheritance — B.G.B.  2280. 


CHAPTER  IV:    CONTRACTUAL   RIGHT   OF 
INHERITANCE 

1.  Gkneeal  Rules 

604.  Undeu  English  law  a  contratit,  by  which  a  person 
covenants  that  he  will  make  a  testamentary  disposition  in  favour 
of  the  covenantee  must  be  satisfied  out  of  the  csovenan tor's  estate 
in  the  same  way  as  if  such  a  testamentan^  disposition  had 
actually  been  made. 

Under  German  law  a  covenant  to  make  or  to  abstain  from 
m  ak  ing  any  s]>eeified  testamentary  disposition  is  entirely  inoperative 
— B.G.B,  2302.  On  the  other  hand,  an  agreement  inter  vivo*  by 
which  one  of  the  parties,  by  direct  dispositionj  confers  a  right 
of  inheritance  or  a  legacy  on  the  other  party^  if  complying  with 
the  requirements  mentioned  below,  is  binding  on  the  estate  in 
the  same  way  as  a  valid  testamentary  dii^position.  Such  an 
agreement  is  called  a  contract  of  inheritance  {Erbvertrag).  The 
party  who  by  agreement  confers  any  such  right  of  inheritance 
or  any  legacy  on  another  will  in  the  following  observations  be 
referred  to  as  the  '  contractor  \ 

A  contract  of  inheritance  may  contain  dispositions  made  by 
each  of  the  parties  in  favour  of  the  other/  and  in  the  absence 
of  any  contrary  indication  such  dispositions  are  deemed  mutually 
interdependent— 483— B.G.B.  2298. 

In  a  contract  of  inheritance  such  dispositions  as  confer  rights 
of  inheritance  or  legacies,  or  impose  burdens  in  the  nature  of 
testamentary  burdens  (501),  can  only  be  revoked  in  the  manner 
stated  below  (508);  all  other  dispositions  contained  in  such 
a  contract  are  freely  revocable,  but,  if  remaining  unrevoked 
on  the  contractor's  deaths  they  are  treated  like  testamentary 
disi>o6itions— B.G.B.  2299. 

A  contract  of  inheritance  must  be  distioguished  from  a  con- 
tnictual  renunciation  of  a  right  of  inlieritance  (479)* 

The  promise  of  a  gift,  to  be  carried  out  on  the  death  of  tht 

^  Reciprocal  dispositions  of  such  a  nAttire  are  fre<)U6iith'  oontained  io 
It  marriage  oontrAct  (416). 
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Ewnigor  m  the  event  of  liis  predeceasiDg  the  promisee  is 
invalidj  unless  made  in  the  form  of  a  contract  of  inheritance, 
tbut  a  gift  completed  by  delivery  which  is  to  be  returned  in 
the  event  of  the  donor  surviving  the  donee  comes  under  the 
ordinary  rules  as  to  gifts— 199— B^G.B.  2301,2 


k 


H 


2.  Capacity  of  Parties  to  Contract  of  Ixhekitaxck 

B05.  A  contractor  who  is  neither  the  spouse  nor  the  intended 
spouse  of  the  other  party  must  be  of  unrestricted  capacity  ; 
.a  spouse  or  intended  spouse  who  is  of  restricted  capacity,  may 
contract  with  the  assent  of  his  statutory  agents  which,  in  any 
case  in  which  the  statutory  agent  is  a  guardiauj  must  be  supple- 
mented by  the  leave  of  the  Guardianship  Court^B.G.B.  2275. 

^m  3*  Form  of  Coxthact 

606.  A  contract  of  inheritance,  other  than  a  contract  between 
spouses  or  intendeil  spouses^  is  made  by  declaration  before  a 
judge  or  public  notary^  both  parties   being  present  in  person 

bt  the  same  time.  In  other  respects  the  formalities  are  the  same 
as  those  in  the  case  of  a  publicly  declared  testamentary  disposi- 
tion— 487  sub  (2).  Whei'e  a  contract  of  inheritance  is  made 
between  spouses  or  intended  spouses  it  is  sufficient  to  observe 
the  formalities  of  a  marriage  contract — 416*  The  document 
leoording  a  contract  of  inheritance  must,  in  the  absence  of 
a  contrary  direction  by  the  parties,  be  placed  in  oflBcial  custody; 
but  where  the  contract  includes  stipulations  to  take  effect 
during  the  life  of  the  contractors  (as  in  the  ease  of  an  ordinary 
marriage  contract)^  such  a  contrary  direction  is  presumed — 
B.G.B.  2274r-2277. 

^ft   4,  Tenor  akd  Effect  of  Cojttract  of  Inmeeitanck 

607.  The  effect  of  conti-actual  dispositions  operative  on  the 
death  of  a  contractor  is  governed  by  the  same  rules  as  the  effect 
of  the  corresponding  testamentary  dispositions,  and  the  circum- 
stances   or    events   which    render    a    testamentary   disjx>sition 

*  A  gift  of  the  last- mentioned  deaodptioa  correspoodfi  to  the  dmatio  mortis 
cauaa  of  English  law* 

^  In  so  far  as  m  marriage  contract — as  is  frequently  thij  caae^ — contains  iinj 
prorislon  aa  to  the  destination  or  the  fortune  of  either  spousu  after  death, 
it  haa  the  nature  of  a  contract  of  inheritance. 


624 


LAW   OF  INHERITANCE 


inoperative  or  voidable — 484,  485— ^have  the  same  effect  on  the 
corresponding"  contractual  dispositions  * — B*G.B.  2278,  2279  (1). 
A  contract  of  inheritence  does  not  in  any  way  interfere  with 
the  power  of  either  contra^^tor  to  dispose  of  any  part  of  hi»i 
property  by  act  inter  vivos — ^B*G.B.  2286.     A  contractual  heir  J 
or  legatee  is,  however,  entitled  to  claim  compensation  in  the] 
events  and  in  the  manner  mentioned  below : 

(1)  if  the  contractor  has  made  any  gift  (199)  with  intent^ 
to  injure  a  contractual  heir^  the  latter  may  at  any  time  within 
three  years  from  the  date  of  accrual  of  his  contractual  right, 
claim  the  return  of  the  gift  from  the  donee  under  the  rules  u 
to  '  unjustified  benefits  (298) ' ; 

(2)  if  the  contractor^  with  intent  to  injure  a  contractual  legata', 
has  destroyed  or  removed  or  damaged  any  object  speciiicallr 
bequeathed  to  such  legatee,  the  legatee  may,  in  so  far  as  the 
heirs  are  unable  to  replace  the  bequeathed  object,  claim  oomj 
tion  in  money; 

(3)  if  the  contractor,  with  intent  to  injure  a  contractiud 
legatee,  has  sold  or  charged  any  object  speeifically  becjueathed  to  ) 
such  legatee,  the  heir^  are  bound  to  repurchase  the  object,  w 
to  obtain  the  discharge  of  the  incumbrance;  where  this  is  im- 
possible, or  possible  only  at  an  exorbitant  expense,  the  heirs  mast 
compensate  the  legatee  in  money.  If  the  beciiieathed  object  has 
been  given  away,  or  charged  by  way  of  gift,  a  legatee  who 
cannot  obtain  compensation  from  the  heirs  has  a  claim  against 
the  donee  similar  to  the  claim  which  may  arise  against  a  don«e 
under  rule  (1)— B/t.B,  2287,  2288, 

5.   Revocation  of  Conteact 
a.    By  Mutual  Consent, 
508.  A  contract  of  inheritance  may  be  revoked  by  mutiial 
consent  in  the  following  manner  : 

'  The  e^enta  in  which  a  testamentary  diBpoBition  in  favour  6f  a,  9^mm^ 
intended  spouse  becoraea  inoperative — 485  siib  (1)  rule  {<) — cause  the  f<tf- 
feitnre  of  a  bone  fit  conferred  by  a  contract  of  inheritance  made  betwo^a 
spou»e«  or  int^i'iided  spotises,  even  where  such  beDe6t  is  conferred  on  any 
third  party  (e.  g.  any  issue  of  the  marriage  or  intended  marriage)— KG. B, 
2279  (2).  In  the  case  of  a  voidable  disposition  the  contractor  has  the  rifjit 
of  avoidance  as  well  as  the  parties  entitled  to  the  right  of  avoidance 
the  general  nile»--«ee  484 ;  (for  further  particulars  refer  to  B.G.B, 
2^5). 
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(1)  a  eootmctiial  disposition  conferring  a  right  of  inheritance 
lay  during  the  lifetime  of  both  parties  be  revoked  by  a  contract 

lade  in  accordance  with  the  same  rules  as  to  capacity  and  form 
»  are  applicable  to  the  formation  of  the  contract ;  eueh  a  dis- 
position contained  in  a  contract  between  two  8i>oiises  may  also  be 
evoked  by  a  joint  will  of  the  spouses  (482) ; 

(2)  a  contractual    legacy^    or  the  contractual   imposition    of 
burden   in   the   nature   of  a  testamentary   burden,   may  be 

tvoked  by  the  contractor  with  the  assent  of  the  other  party 
the  con  tract  J  which  assent  must  be  expressed  by  declaration 
fore  a  Judge  or  public    notar)%    and  is  irrevocable^ — B*G.B. 
90-2292. 

b.    One-sided  EoBCisaion. 

500*  A  contractor  may  rescind  a  contractual  disposition  in 
y  of  the  following  events  : 

(1)  if  the  riglit  of  rescission  was  reserved  by  the  contract; 

(2)  if  the  beneficiary  was  guilty  of  an  act  entitling  the  con- 
tractor to  deprive  him  of  his  compulsory  portion  (516),  or  which 
would  have  entitled  the  contractor  to  deprive  him  of  his  portion^ 
had  he  been  one  of  his  issue  ^ ; 

(3)  if  the  disposition  was  made  in  consideration  of  an 
obligation  underta,ken  by  the  beneficiary  (e*g.  the  obligation 
to  pay  an  annuity  to  the  contractor),  and  such  obligation  has 
ceased  to  be  operative. 

The  rescission  is  effected ; 

(1)  in  the  lifetime  of  the  beneficiary^  by  personal  declaration 
made  by  the  contractor  before  a  judge  or  public  notary  in  the 
presence  of  the  beneficiary ; 

(2)  after  the  death  of  the  beneficiary  by  testamentary  disposi- 
tion—B.G.B.  2293-2297. 

*  The  expression  beneficiary  is  h«re  need  to  indicate  the  party  who  can 
enforce  the  performance  of  the  obligation  incurred  by  the  contract  for  the 
l)eneBtof  the  party  intended  to  be  l>enefited  thi.*rt'by. 
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CHAPTER  V :   COMPULSORY   RIGHT   OF 
INHERITANCE  (LEGITIM) 

1.  Iktroductoey  Observations 

610,  The  rules  o£  Roman  law  as  to  compulsory  rights  of 

inheritance,  in  tbeir  later  developments,  had  a  double  character. 
There  was  a  ^  formal '  right  and  a  *  material  ^  right  of  inheri- 
tance. Under  the  effect  of  the  formal  right  a  will,  in  which  the 
testator  passed  over  one  of  his  heirs  [herede^  ^ui)j  neither  appoint* 
ing  him  as  heir  nor  disinheriting  him^  was  void  altogether ;  the 
praetor  on  the  same  ground  gave  jmBsesno  contra  Mu/as  to  any 
of  the  testator's  children  passed  over  by  him  who,  by  reason  of 
emancipation  or  otherwise,  had  ceased  to  be  in  the  position  of 
herede^  9ui.  By  the  effect  of  the  material  right  a  person  entitW 
to  a  compulsory  portion  of  the  testator's  estate  was  enabled  to 
contest  the  validity  of  the  will  by  the  qn^rela  inofficioH  (eitammti 
if  the  testator  failed  to  give  him  such  portion,  or  to  deprive  him 
of  it  by  expreea  direction  on  satisfactory  grounds.  JustiniaaV 
legislation  put  the  actio  ad  iiujjplemfam  legitimam  into  the  place  of 
the  querela  inoffidogi  testamenti  in  any  case  in  which  the  material 
right  of  a  compulsory  heir  was  disregarded ;  the  will  in  such  a 
case  was  upheld^  but  the  compulsory  heir  was  entitled  to  claiin 
his  portion  out  of  the  estate  in  priority  to  any  legatee,  and  con- 
currently with  the  other  heirs ;  the  formal  right  of  inheritance 
remained  in  existence  in  a  somewhat  modified  form.  The  final 
result  of  the  Roman  development,  in  its  practical  aspects,  was 
the  testator's  complete  freedom  as  regards  the  appointment  of 
testamentary  heirs ;  the  statutory  heirs  were  entitled  to  be  men* 
tioned  in  the  will  and  to  receive  their  porfh  hgiliwa  out  of  the 
estate,  but  they  were  no  longer  entitled  to  be  appointed  as  hei«* 
Germanic  law  proceeded  on  the  opposite  principle ;  the  right 
to  take  the  estate  belonged  to  the  natural  heirs,  and  it  was  only 
gradually  and  through  iX\^  influence  of  the  clergy  that  a  perBon 
was  allowed  to  take  a  certain  portion  of  his  estate  away  from  the 
heir  as  the  *  dead  man's  part  \  In  England  complete  foeedom 
of  testamentary  disposition  was  evolved  from  this  by  slow  stages; 
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;  Scotland  the  Germanic  view  still  prevails,  and  the  same  view 
|taken  in  the  coantries  governed  bj  the  Code  Napoleon,  where 
in  portion  of  the  testator  s  estate  (reserve)  is  always  reserved 
the  natural  heirs,  who  take  such  portion  as  heire  while  only 
remaining  ^xirtion  [quotite  disponiUe)  may  be  dealt  with  by 
amentar}^  disposition. 
[The  modern  German  law  has  entirely  discarded  the  right  of 
person  to  be  appointed  as  heir  of  another  person ;  under  its 
Dvisions  the  right  of  the  testamentary  heira  to  take  possession 
*  the  estate  cannot  be  defeated  on  the  ground  that  the  persons 
entitled  to  compulsory  portions,  or  some  of  them,  are  not  included 
among  them ;  a  person  entitled  to  a  compulsory  ^wrtion,  unless 
deprived  of  the  same  on  a  lawful  ground,  is  entitled  to  receive 
^e  value  of  such  portion  from  the  heirs,  but  he  has  no  direct 
^bit  over  the  estate.  His  claim  is  a  money  claim  against  the 
testator's  heirs^  which  accrues  on  the  date  of  the  testator's  death 
and  is  capable  of  assignment  and  transmissible  on  death^ — B.G.B. 
2317. 

■        2.   Peesons  entitled  to  CoMPULSOity  Portions 

611.  The  following  classes  of  persons  are  on  principle  entitled 
to  compulsory  portions  {[ifi'whtteihherechfi(jt)i 

(1)  the  testator's  issucj^  and,  in  default  of  issue,  each  of  his 
parents ; 

(2)  his  spouse. 

The  compulsory  portion  is  eq^ual  to  one-half  of  the  statutory 
portion— B.G.B.  2303. 

^V  3.    CmCUMSTANCKS   UNDER   WHICH    ClaIM    ARISES 

61S*  The  following  rules  apply  on  this  subject : 
(1)  a  person  entitled  to  a  compulsory  portion  will,   in   the 
further  course  of  this  treatise,  be  described  as  ^a  compulsory 

^  Such  of  the  issue,  as  would  have  been  excluded  by  &ny  anoeBtorf  in 
tine  erent  of  the  testator  havittg  died  intesfcate,  arc  al90  excluded  from  the 
compulsory  portion,  in  so  far  as  such  &uc€>9tor  la  entiilGd  to  a  compulsory 
portion  or  has  accepted  some  benefit  conferred  upon  him  by  the  testator^ii 
will  in  lieu  of  the  compulsory  portion.  If,  however,  the  ancestor  Jiaa  beea 
lawfully  deprived  of  his  compulsory  portion,  and  has  not  received  any 
benefit  under  the  will,  the  issue  are  entitled  to  such  compulsory  portion, 
If  all  the  issue  have  been  lawfully  deprived,  and  have  not  received  any 
benefit  the  testator's  parents  take  in  their  place — B.G^B.  2809. 
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heir ' ;  a  compulsory  heir  who  does  not  receive  any  benefit  unde 
the  testator's  will  has  a  claim  for  the  value  of  his  compulsory^ 
portion  being  one-half  of  his  statutory  portion,  but  subject  i 
adjustment  under  the  rules  stated  below — 513.  514  ; 

(2)  a  compulsory  heir  who  under  the  testator^s  will  recdrifl 
a  share  in  the  estate  which  is  less  than  his  corapulsoiy  portiuo, 
has  a  claim  for  the  deficiency ; 

(3)  a  compulsory  heir  who  receives  a  share  in  the  estate  wk 
under  the  testator's  will  is  subject  to  any  restriction^  or  ^ift  < 
or  charged  with  any  legacy  or  testamentary  burden,  is  ^titlf4^ 
to  the  following  righte  : 

(a)  if  the  share  does  not  exceed  the  compulsory  portion  tit 
compulsory  heir  takes  it  free  from  any  restriction  or  chatge,  wsi 
haSj  moreover^  a  claim  for  any  difference  between  the  vmtne  d 
the  share  and  the  value  of  the  compulsory  portion  ; 

(i)  if  the  share  exceeds  the  compulsory  portion,  the  person  t* 
whom  it  is  given  mayj  at  his  option,  take  it  subject  to  iht 
restriction  or  charge,  or  disclaim  it ;  in  the  latt-er  event  a  daai 
arises  for  the  value  of  hiB  whole  compulsory  portion ; 

(4)  if  the  testator  has  given  a  legacy  to  any  compnlsoryl 
he  may,  at  his  option,  either  disclaim  the  legacy '  and  elaiflil 
compulsory  portion,  or  take  the  legacy  and,  moreover,  claim 
any  difference  between  its  value  and  the  value  of  his  compoboii 
portion.     In  the  computation  of  the  value  of  tlie  legacy, 
restriction  or  charge  to  which  it  is  subject  must  be  disreganU. 
— B.G.B.  2303,  2305,  2306,  2307. 

4.  Computation  of  Comfitlsory  PoKTtOKS 

a.  General  Bules. 

6ia*  On  the  computation  of  the  value  of  the  compulsf>ry  poftfaL 
the  shares  becoming  vacant  by  rea^n  of  disclaimer  wfnl 

deprivation  (516),  or  declaration  of  unworthiness  (4b'_ ;,  _._   jki®  , 
into  consideration,  but  a  share  falling  vacant  by  reason  of 


)  If  A  share  or  legacy  h&a  been  disclaimed  on  the  ground  oT  beiaf  i 

>  a  restriction  or  charge,  such  disclaimer  may  be  avoided  within  the  pari*** 

rwithin  which  the  disclaimer  of  a   right  of  ijiheritaiice  or  lo^acj  may  !■ 

avoided  under  the  general  rules  (62d)»  if,  at  the  date  of  the  diat^lAimeCi  Uw 

restriction  or  chitrge  had  in  fact  ceased  to  bo  operative,  and  thb  lactWM  j 

unknown  to  the  disclaiming  party— B.O.B.  2808. 
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enunciation  of  one  of  the  statutory  heirs  during  the  testator^s 
Eetime  (479)  is  left  out  of  account  ^— B.^B.  23lO. 

niustration  :  A  testator  being  a  widower  leaves  him  surviving 
four  children,  A,  B,  C,  and  IK  By  his  will  he  appoints  A  sole 
heir;  B  is  deprived  of  his  compulsory  portion  on  a  lawful 
ground ;  C  has  renounced  his  right  during'  the  testator^s  lifetime* 
/>  is  passed  over.  The  estate  is  worth  £9,(X)0 ;  C  is  left  out  of 
a<jCO»mt ;  I)*s  compulsory  portion  is  therefore  calculated  as  if  the 
testator  had  only  left  three  sons^  and  consequently  amounts  to 
£1,500  being  one-half  of  one-third  of  £9,000. 

f  Elaborate  rules  are  laid  down  as  to  the  mode  of  valuing  the 
estate  for  the  purpo:se  of  the  computation  of  the  compulsorjri 

frtion^B.aB.  23U-2314. 
b*  Equalization  of  Shares. 
514.  Advances  made  in  the  testator's  lifetime  to  any  cora- 
pulsury  heir  are  taken  into  account  in  the  manner  shown  by  the 
following  rules : 

(1)  where  the  party  concerned  is  a  descendant  of  the  testator, ' 
the  following  method  is  applied ;  in  the  first  place  the  statutory 
portion  is  aseertainedj  the  rules  as  to   hotchpot  liabilitv  (478) 
being  taken  into  consideration ;  the  compulsory  portion  is  equal 
to  one-half  of  the  value  of  the  statutory  portion  so  ascertained, 
but  if  the  advances  were  expressly  made  in  part  satisfaction  of 
the  compulsory  portion^  half  the  amount  of  the  value  of  the.i 
advances  must  be  deducted  from  hall  the  amount  of  the  value ' 
of  the  statutory  portion  ^ ; 

(2)  where  the  party  concerned  is  a  parent  or  the  surviving 
spouse  of  the  testator,  and  the  advance  was  made  towards  satis- 
faction of  his  compulsory  portion,  the  value  of  the  advance  is 
added  to  the  value  of  the  estate  and  the  statutory  portion  is 
calculated  on  that  basis  ;  the  amount  of  the  compulsory  portion 
is  then  tound  by  deducting  the  value  of  the  advance  from  one- 
half  of  the  value  of  the  statutory  portion ;  if  the  advance  was 

f  '  The  reason  for  thiB  differeaoe  in  the  treatment  of  Hharea  becozulng  vacant 
hj  renunciation  lies  in  the  fact  that  duch  renunciations  are  generally  made 
in  consideration  of  a  payment  by  the  testator,  which  in  effect  reduces  hia 
estitte. 

•  By  the  application  of  the  rolea  as  to  hotchpot  liability  one«half  of 
the  advanet-sj  is*  taken  into  account. in  any  event;  if  the  advances  wt^re 
expressly  made  in  part  satisfaction  of  the  eompulsor>-  portion,  the  deduction 
of  another  half  frf>m  the  half  value  of  the  statutory  portion  has  the  effect 
of  reducing  the  compulsory  portion  to  the  extent  of  the  whole  of  the 
advances. 
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not  made  towards  the  satisfaetion  of  the   compnlsory 
the  advanue  is  not  taken  into  consideration  ; 

(3)  advances  made  to  any  descendant  in  whose  place  aaj  ftn«iiUf 
issue  become  entitled  to  a  comjmlsory  portion,  are  broagbt  inUi 
account  in  the  same  way  as  if  they  had  been  made  to  ^oeb 
remoter  issue— B.G.B.  2315,  2316. 

Illustration  :  A  testator  who  leaves  a  widow  and  thrw  ♦«& 
//,  By  and  C,  and  whose  estate  is  valued  at  £24,000 — give^aiu^ 
tenths  thereof  to  his  son  J,  and  the  remaining-  tenth  to  J?»  J  wd 
1/have  each  received  an  advance  of  £5,000,  which  would  have  had 
to  be  brought  into  hotchpot  under  the  rule  as  to  hotchj>ot  IiiibiH^ 
(478)  if  the  testator  had  died  intestate ;  the  advances  were  »< 
made  towards  satisfaction  of  the  compulsory  portion  of  A  and  A; 
C  has  received  an  advance  of  £2^000  towards  sati^factioii  of  Mi 
compulsory  portion.  The  widow  is  entitled  to  a  compoldoi^ 
portion  amounting  to  \  of  \  of  £24,000,  i.  e,  £3,000.  On  tlw 
division  of  the  remaining  £21,000  between  the  issue,  thradv%ii09 
lamounting  in  the  aggregate  to  £12,000  must  in  the  first  pbc» 
be  added,  making  £33,000.  J?^s  statutory  portion  would  bi 
110  oo  __  5  QQQ  ^  £6^000;  his  compulsory  prtion  is  ihatOm 
£3/)00  ;  under  the  will  he  receives  ^Yi?—  =  £2,1(J0  ;  the  faalaiioe 
of  £900  must  be  paid  by  A,  Cs  statutory  portion  would  ht 
M0M«2,000  =  £9,000;  his  compulsory  portion  is  therefoit 
£4,500,  less  ^  of  the  advance  of  £2,000,  leaving  £3,500,  whidi 
must  be  paid  by  /U    The  estate  is  thus  divided  as  follows : 

The  widow  receives ,     .     , 3,000 

A  receives  j\ihs  of  £21,000     =  18,900 

less  £900  due  to  £  and 

£3,500  due  to  C.    .     ,    . 


i 


£  receives  under  the  will  ^^th 

of  £21,000 

From  A  as  shown  above    .     , 


4,400 


2,100 

900 


C  receives  from  A  as  shown  above 


14,500 


8,000 

.     3,500 

£24,00fl 


Augmentation  of  Compulsory  Portion  (Eflbot  of  Q 
made  by  Testator  in  his  Lifetime). 

515.  A  compulsory  heir  may  claim  as  '  augmeutatioti  of  tie 

leompulsor)^  portion '  (Erffdnzun^  da  PjlichtUU^)  the  amouDt  by 

^hich  such  portion  would  have  been  increased  if  the  nlot « 

any  gift  made  by  the  deceased  in  his  lifetime  lias  been  ftddid 
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^the  value  of  the  estate.  Such  a  claim  may  be  made  whether 
the  deceased  left  a  will  or  died  intestate. 

Gifts  made  to  any  person  other  than  the  spouse  of  the 
deceased  are  left  out  of  accoimi  if  they  were  made  more  than 
ten  years  before  the  date  of  the  testator^s  death ;  gifts  made 
to  the  qjouse  of  the  deceased  are  left  out  of  account^  if  the 
marriage  between  the  donee  and  the  deceased  was  dissolved  more 
than  ten  years  before  the  date  of  the  death  of  the  deceased. 
Gifts  made  in  compliance  with  a  moral  duty,  or  the  require- 
ments of  social  propriety,  are  not  taken  into  consideration  in 
any  case. 

Gifts  made  to  the  person  claiming  augmentation^  or  to  any  of 
his  issue,  must  be  brought  into  hotchpot.  The  claim  must  be 
satisfied  by  the  testamentary  heirs,  but  a  testamentary  heir  who 
is  himself  entitled  to  a  compulsory  portion,  is  not  ref^uired  to 
make  any  payment  in  satisfaction  of  such  a  claim  which  would 
reduce  the  value  of  his  remaining  share  in  the  testator's  estate 
to  a  smaller  amount  than  the  amount  of  the  value  of  his  com- 
pulsory portion.  In  so  far  as  the  heirs  are  not  liable^  or  in  so 
far  as  the  person  claiming  the  augmentation  of  his  compulsory 
portion  is  himself  the  <inly  testamentary  heir,  a  claim  may  be 
^serted  s^inst  the  donee  in  accordance  with  the  rules  as  to 
*  unjustified  benefits  '  (21)8)— B.G.B.  2325-2330. 

Illustration :  A  person  dies  intestate  leaving  a  son  A  his  only 
statutory  heir^  and  having,  one  year  before  his  death,  given 
£10,000  to  a  stranger  S.  The  value  of  the  estate  is  £5^000, 
A  is  entitled  to  a  compulsory  portion^  calculated  as  if  the  value 
of  the  estate  was  £l5j()(X) ;  he  is  therefore  short  of  £2,500^ 
which  S  has  to  pay. 

»5.  CiacuMSTANCEs  Justifying  Depeivation  ^ 
a.  Deprivation  in  Ordinary  Cases. 
516.  A  testator  may,  by  express  testamentary  disposition  to  that 
effect,  deprive  any  issue,  or  a  parent,  or  his  spouse,  of  his  right 
to  a  compulsory  portion  on  the  grounds  mentioned  below.  The 
ground  of  deprivation  must  be  mentioned,  and  its  existence  at 
the  date  of  such  testamentary  disposition  must  be  pnived  by  any 
party  disputing  the  claim  of  the  deprived  party  to  his  compul- 
sory portion.  If  the  testator  condones  the  offence  constituting 
the  ground  of  deprivation,  he  thereby  revokes  the  disposition 
depriving  the  ofifender  of  his  compulsory  portion, 

*  A  person  declared  'unworthy  to  inherit'  (480),  not  being  entitled  to 
a  statntoxy  portion,  ia  aa  a  matter  of  course  not  entitled  to  a  compulftory 
portion,  whether  deprived  of  such  portion  by  the  testator  or  not. 
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The  right  of  deprivation  is  available  against : 

(1)  any  of  the  testator's  descendants  who :  (a)  makes  any  attempt 
against  the  life  of  the  testator,  or  of  his  spouse,  or  of  any  of  L- 
issue ;  (if)  is  guilty  of  wilful  ill-treatment  of  the  testator  or  d 
his  spouse^;  (c)  is  guilty  of  a  serious  criminal  offence  a^»iin< 
the  testator  or  his  spouse ;  (d)  wilfully  fails  in  his  duty  as  to  tl» 
testator's  maintenance  (430^  431);  {e)  leads  a  dtahonotinble  or 
immoral  life  against  the  testator^s  wish  ^ ; 

(2)  a  parent  who  is  guilty  of  one  of  the  offenott  meatjoiid 
sub  (1)  (^)(r)and  (r/); 

(3)  a  spouse  who  is  guilty  of  any  matrimouial  offence  wliii 
would  entitle  the  testator  to  claim  a  divorce — B.G.B.  235^- 
2337. 

b*   Exheredatio  bona  mente. 

617-  As  mentioned  above — 512  rule  (3)  a  compulsorj'  jyjrtiiO 
is  not  as  a  general  rule  BatisfieJ  by  any  disposition  suhjtct  *t 
any  restriction  or  gift  over ;  a  testator  may,  however,  in  m 
case  in  which  a  descendant  has  by  extravagant  habits  cr 
insolvency  endangered  his  future  income  to  a  materiiil  eiim, 
protect  such  descendant  against  himself  in  any  of  the  foUowi]^ 
ways; 

(1)  by  giving  him  a  life  interest  in  his  share  or  legacy,  i&d, 
appointing  his  statutory  heirs  as  reversionary  heirs  or  legatees; 

(2)  by  directing  that  his  share  or  legacy  shall  during  his 
be  under  the  management  of  an  executor  with  the  effect  tiat' 
he  is  entitled  to  the  net  income  but  has  no  power  of  dt 
inter  vivo9  over  the  corpus.^ 

If  the  descendant  permanently  amends  his  wajB  brfon  the 
testator's  death  the  restriction  becomes  inoperative — B<G.B*  23S^ 

^  lU-treatment  of  the  gpouse  is  a  ground  of  deprtTatioti  ooljr  in  to  Hwii  l# 
is  an  ancestor  of  the  persoa  guilty  of  such  UMrt^atiaetit, 

*  If  the  person  in  question  permanently  amendn  ht»  w»y«  Wforv  tbi 
testator^a  death  the  ground  of  deprivation  oeaaea  to  bo  oparmUv^— &i.Q  & 

^  In  neither  case  can  the  income  be  seizeil  by  a  judgment  ersdilor  •»  m 
to  deprive  the  person  entitled  to  it  of  bi»  own  m&int*<iiianott  In  anvoriciv 
with  bia  atation  of  Ufe^  or  of  his  power  to  comply  with  hin  ><Laiut«»ry  «luiit-t 
aa  to  the  maintenance  of  others— C.P.O.  8<i3.  It  follown  tliat  thf«  ine^-OH 
cannot  be  validly  asatgned  (176),  The  right  to  inoomo  in  uny  «aeb  mm  i^ 
in  the  nature  of  a  ^  protected  life  interest  *  under  EngUith  hiw«  or  of  at»  *  ^^ 
mentury  life  interest '  under  Scotch  law.    See  n  Fitzgerald  (1901)  l  Ch.  t 
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6.  Appropriation  of  Burdek  of  Compulsory  Portions 

618.  The  heirs  are  liable  for  the  payment  of  compulsory  portions 
in  the  same  way  as  they  are  liable  for  the  discharge  of  legacies 
or  testamentary  burdens  not  specifically  charged  on  any  legatees 
(497);  an  heir  who  is  himself  entitled  to  a  compulsory  portion, 
and  has  paid  part  of  the  claim  of  a  co-heir  may^  af ier  the  divi- 
sion of  the  estate,  claim  repayment,  in  so  far  as  he  has  retained 
less  than  his  own  compulsory  portion.  The  deficiency  must  be 
borne  by  the  other  heirs -B.G.B.  2059  (1),  2319. 

As  between  the  heirs  and  legatees,  and  as  between  the  en-heirs 
infer  Hy  the  burden  o£  the  compulsory  portions  is,  in  the  absence 
of  a  contrary  indication  in  the  testator^s  will — B,G,li*  2324 — 
regulated  by  the  f  ollo^iong  rules  ; 

(1)  the  heirs  may  reduce  the  legacies  ^  in  such  manner  that 
in  the  result  the  legatees  contribute  //ro  mia  of  the  benefits  taken 
by  them  to  the  payment  of  the  compulsory  portions " — B.G,B. 
2318  (1); 

(2)  any  person  who  takes  a  statutory  jMrtion  in  the  place  of 
a  compulsory  heir,  must,  as  between  himself  and  the  other  heirs, 
bear  the  burden  of  the  compulsory  portion  payable  to  such  com- 
puls<:)ry  heir  ;  if  the  compulsory  heir  accepts  a  legacy  in  lieu  of 
his  compulsory  jxirtion,  the  person  who  takes  a  statutory  portion 
in  his  place  has  to  bear  the  burden  of  such  legacy*  A  person 
to  whom  the  testator  bequeaths  the  share  of  one  of  his  statutory 
heirs,  ia  in  the  same  position  with  reference  to  this  rule  as  a 
person  who  takes  a  statutory  portion  under  the  law  of  intestate 
Buccession— B.G.B.  2320 ; 

Illustration :  A  testator,  who  dies  a  widower,  leaving  issue 
two  sons  A  and  B^  by  his  will  declares  that  B  is  not  to  take  any 
share  in  his  estate*  The  result  is  that  the  persons  who  would 
have  been  the  testator^s  statutory  heirs,  if  B  had  predeceased  the 
testator,  take  the  statutory  portion  to  which  By  but  for  the 
testator's  direc;tion,  would  have  been  entitled.  On  the  testator's 
death  B  has  issue  one  son  C ;  C  consequently  takes  B^s  place ; 

*  A  similar  reduction  may  b«  made  in  reapect  of  testamentary  burdens. 

'  A  legatee  who  ia  himself  entitled  to  a  compulsory  portion  must,  how- 
ever, receive  at  least  his  compulsory  portion.     On  the  other  hand  a  co-heir 
is  not  required  to  pay  his  share  of  the  logacies  and  burdens,  in  so  far  as  such 
payment  would  leave  him  less  than  his  compulsor    portion— -B.G^B.  2S18, 
(2)  (8). 
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and,  as  between  himself  and  A,  has  to  pay  -B's  compulsory 
portion ;  if  the  will  had  given  J?  a  legacy  and  J3  had  accepted 
the  legacy  in  lieu  of  his  compulsory  portion,  C  would— as  between 
himself  and  A — have  had  to  bear  the  burden  of  the  l^acy ; 

(3)  if  a  compulsory  heir  disclaims  a  l^^y  g^ven  to  him  by 
the  testator  in  lieu  of  his  compulsory  portion,  the  person  wbo 
would  have  had  to  bear  the  burden  of  such  l^^y,  if  it  lad 
been  accepted,  is  liable  for  the  compulsory  portion  of  the  dis- 
claiming legatee,  to  the  extent  of  the  saving  effected  by  ik 
being  released  from  the  burden  of  the  legacy — B.G.B.  2321; 

(4)  if  any  share  of  the  testator's  estate,  or  any  legacy,  diMged 
with  a  legacy,^  is  disclaimed  by  any  compulsory  heir,  the  pereoB 
who  takes  the  benefit  rendered  vacant  by  such  disclaimer,  aod 
who  consequently  has  to  bear  the  burden  of  the  l^^y  chirged 
thereon  and  to  pay  the  compulsory  portion  due  to  the  dis- 
claiming heir,  may  reduce  the  legacy  in  such  manner,  thit, 
in  the  result,  he  retains  an  amount  sufficient  for  the  paymert 
of  the  compulsory  portion — B.G.B.  2322. 

'  The  same  rule  is  applied  if  the  share  or  legacy  is  charged  with  a  tMt 
mentary  burden. 


[CHAPTER   YI:    THE  ADMINISTRATION  OF 
THE   ESTATE 


L  FrxcTiONs  OF  Competent  Probate  Couet 

a.  Precautionary  Steps. 

510*  The  Competent  Probate  Court — 468  sub  (7) — is  entitled, 

iJifficiO,  to  take  such  steps  for  the  preservation  of  tlie  estate  ot 

teased  person  as  it  may  deem  advisable  in  any  ease  in  whieb 

iis  seems  necessary^  or  in  which  the  identity  of  the  heirs  is  not 

iblished>  or  in  whiib  it  is  unknown  whether  the  iuheritauce 

las  been  accepted.     The  steps  may  include  the  appointment  of 

curator  of  the  estate  {Nac/daupflttjer),  and  an  order  for  the 

lodgment  in  Court  of  any  property  belonging  to  the  estate. 

A  curator  of  the  estate  must  be  appointed  on  the  apphcation 

any  person  who  wishes  to  assert  a  right  against  the  estate  by 

adicial  proeeedings. 

If  the  heir  or  one  of  the  co-heirs  is  a  nmc'duru^  deemed  to  be 

ring  under  the  rule  stated  above — 472,  the  expectant  motber 

entitled  to  maintenance  out  of  the  share  of  such  nascilurus  in 

the  estate^  down  t43  the  time  of  her  confinement,  and  may  for 

jthat  purpose  obtain  the  appointment  of  a  curator  of  the  estate^ — 

[B.aB.  I960,  1961,  1963. 

If  no  heir  can  be  found  within  a  period  appearing  reasonable 

j  under  the  circumstances^  the  Com|:>etent  Probate  Courtj  after 

Ihaving  previously  complied  with  the  regulations  as  to  the  public 

citation  of  claim ants^  must  issue  a  declaration  to  the  effect  that 

lere  is  no  heir  other  than  the  treasury  authority  of  the  State 

[•entitled   under  the   circumstances  (473).     Such   a  declaration 

[creates  the  presxmaption  that  the  authority  mentioned  therein 

i  th«  sole  statutory  heir  of  the  deceased — B.G.B*  1964^1966. 

The  curator  gf  the  estate  is  in  tho  same  iio^ition  as  any  other  curator 
15 i    eateept  that   the  Competent   Probate   Court  takes  the  pUoe  of  th« 
[Ouardianahip  Court — B.O.B.  1962. 
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b.  Opening  and  Publication  of  Wills,  and  Contracts  of 
Inheritance. 

620.  As  mentioned  above,  all  publicly  declared  wills  must  be 
placed  in  official  custody,  whereas  holograph  wills  and  contiuetf 
of  inheritance  may  be  kept  in  private  custody — ^see  487,  506,  m 
Any  person  who  has  in  his  custody  any  testamentary  disposition  | 
or  contract  of  inheritancej  is  bound  immediately  on  the  death 
of  the  testator  or  contractor  to  deliver  such  document  to  the 
Competent  Probate  Court.  The  Competent  Probate  Court^oo 
receiving  notice  of  the  death  of  a  testator  or  contractor,  whm 
will  or  contract  of  inheritance  is  in  its  custody,  must  fix  a  date 
for  the  opening  and  publication  of  such  will  or  contract,  and 
must  cite  the  statutory  heirs  and  all  beneficiaries,  in  so  fiu*  ai 
this  is  practicable,  for  such  date.  The  will  or  contract  is  then 
opened,^  and  either  read  aloud  (published)  or  produced  to  the 
parties.  Minutes  of  the  proceedings  {Eroffnuugnprotokolt^  are 
taken  doicv^  and  preserved  with  the  records  of  the  Court, 

If  the  will  or  contract  was  placed  in  the  custody  of  any  Court 
other  than  the  Competent  Probate  Court,  such  Court  opens  the 
will  and  forwards  it  with  a  certified  copy  of  the  minutes  of  the 
proceedij^  to  the  Competent  Probate  Court,  retaining  with  \U 
o\yn  records  a  certified  copy  of  the  will. 

The  Competent  Probate  Court  has  to  communicate  to  each 
beneficiary  who  is  not  present  at  the  opening  such  part  of  the 
contents  of  the  will  or  contract  as  affect  him*  On  the  opening 
of  a  joint  will  or  contract  of  inheritance,  the  dispositions  of  thd 
sur\^iving  testator  or  contractor  are  not  published,  except  in  m 
far  as  it  is  impossible  to  sever  such  dispositions  from  the 
|K>sitions  of  the  predeceasing  testator  or  contractor. 

Every  will  and  every  contract  of  inheritance  originally  pi 
into  official  custody  is  retained  by  the  Competent  Probate  Court, 
and  any  person  who  can  show  that  he  has  a  legally  reoogaized 
interest  in  the  contents  of  a  will  or  contract  is  entitled  to  inspect, 
and  to  obtain  an  authenticated  copy  of,  or  extract  from,  the 
same  ;  in  tlie  case  of  a  joint  wA\  or  contract  the  right  to  inspect 
and  to  obtain  copies  is  available  in  respect  of  the  published 
dispositions  exclusively— B,G.B.  2259-2264,  2273,  2300- 

^  A  direction  given  by  the  te&tator  or  cur&tor  prohibiting  tii^  o] 
hiB  will  or  contract  of  inheritauc©  ia  invalid— B.G.B.  22(18,  2800. 
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Certificate  of  Inheritance. 

521.  The  authenticated  copy  of  a  will  or  contract  of  inherit 
ice,  together  with  the  minutes  of  the  proceedin|,'t>  on  the  opening 
^r  publication  thereof^  are  frequently  accepted  as  prima  facie 
evidence  of  the  rights  of  the  parties  deriving  title  thereunder  * ; 
in  a  case  of  total  or  partial  intestacy  other  evidence  is  of  course 
required.  The  only  evidence  which  effectually  protects  a  third 
party  acting  in  reliance  thereon  is  a  '  Certificate  of  Inheritance  ^ 
{Erhchdn)  issued  by  the  Competent  Probate  Courts  specifying 
the  names  of  the  statutory  or  testamentary  heirs  of  the  deceased, 
and  the  shares  in  which  they  are  respectively  entitled.  Such 
a  certificate  may  either  be  issued  to  all  the  co-heirs  jointly,  or  to 
each  of  them  as  to  his  share." 

If  the  rights  of  the  heirs  are  restricted  by  the  appointment  of 
one  or  more  executors,^  or  made  subject  to  the  rights  of  rever- 
sionary  heirs,  the  fact  must  be  mentioned  in  the  certificate* 
The  certificate  creates  a  presumption  in  favour  of  the  rights 
►wn  thereby,  and  as  to  freedom  from  any  restrictions  not 
ified  therein.  A  third  party  acting  on  the  presumption 
established  by  the  certificate  is  fully  protected,  unless  it  can  be 
proved  that  he  knew  either  that  the  certificate  was  incorrect,  or 
that  the  Competent  Probate  Court  had  issued  an  order  for  the 
return  of  the  certificate  on  the  ground  of  its  being  incorrect. 

The  Competent  Probate  Court  may  on  the  application  of  the 
true  heirs  or  of  its  own  motion  oi-der  the  return  of  a  certificate 
of  inheritance  if  satisfied  that  the  same  is  incorrect.  If  the 
certificate  is  not  returned  forthwith  the  Competent  Probate 
Court  may  order  its  cancellation  {Krafilmerkldrung),  Such  an 
order  has  to  be  publicly  advertised  in  the  manner  prescribed  for 
public  citations,  and  becomes  operative  after  the  lapse  of  one 
month  from  the  date  of  the  kst  advertisement.     Where   any 
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*  The  Land  Re^fsfcrios  acci^pt  this  eTidd&oe  &s  to  a  will  only  in  oases  where 
[the  will  U  a  publiely  declared  will— G.B.O,  36. 

*  As  to  the  steps  to  be  taken  for  obtaining  a  certificate  and  aa  to  the 
'  eridence  to  be  supplied  to  the  CouH  see  B.G.B.  2854-23{M), 

*  All  executor  may  also  obtain  a  certificate  as  to  his  appointment.  Such 
a  certificate  has  the  imme  effect  and  ia  subject  to  the  same  rule  as  a  certificate 
of  inheritance— B.G.B,  23*>8.  Tli©  right  is  of  importance,  where  executors 
are  appointed  in  the  place  of  the  original  executora. 
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estate  not  coming  under  the  jurisdiction  of  a  Competent  Genoa 
Probate  Court  comprises  objects  situate  within  the  Gem 
Empire,  a  certificate  of  inheritance  may  be  issued  rehloi 
to  such  objects— B.G.B.  2353,  2357,  2361-2369.* 

2.  Acceptance  and  Disclaimer  op  Ixheritakck 
AND  Legacies 

a.  As  to  Inheritance. 

aa.  General  statemetd.^ 

622.  The  following  rules  apply  on  this  subject : 

(1)  the  acceptance  of  a  right  of  inheritance  may  be  exprcs, 
implied^  or  tacit ;  tacit  acceptance  is  deemed  to  have  taken  pke 
if  no  formal  disclaimer  is  made  by  a  publicly  certified  declantioii' 
before  the  Competent  Probate  Court  within  the  prescribed  pmi 
The  period  is  six  weeks  ^  reckoned  from  the  date  at  which  the  heir 
becomes  aware  of  the  death  of  the  deceased^  and  of  the  grooni 
on  which  his  right  arises.  In  the  case  of  a  right  of  inberituer 
arising  iinder  a  will  the  period  does  not  begin  to  ran  before  tk 
publication  of  the  will  (520)— B.G.B.  1943-1946 ; 

(2)  if  any  heir  dies  before  the  lapse  of  the  prescribed  period, 
without  having  accepted  or  disclaimed  his  right  of  inheritance, 
each  heir  of  such  heir  may^  while  he  is  entitled  to  disclaim  hl^ 
share  in  such  decease  heir^s  estate^  disclaim  his  interest  in  such 
deceased  heir^s  right  of  inheritance — B.G.B.  1952 ; 

(3)  if  the  estate  g^es  to  more  than  one  heir  the  acceptance  or 
disclaimer  of  each  co-heir  refers  to  his  own  share  only,  bat  i 
partial  or  conditional  acceptance  or  disclaimer  or  an  acceptanc« 
or  disclaimer  made  subject  to  any  stipulation  as  to  time  L< 
inoperative— B.G.B.  1947,  1950 ; 

*  As  to  the  mode  of  establishing  the  title  to  the  estate  of  a  penoQ  decUr^d 
to  be  dead  see  B.G.B.  2370. 

1  The  treasury  authority  who  is  the  statutory  heir  if  no  other  heirs  are  in 
existence,  or  if  all  disclaim  or  forfeit  their  rights,  has  no  power  to  diaelaim 
—B.G.B.  1942  (2). 

'  The  declaration  is  preserred  by  the  Court  and  is  open  to  the  inspection 
of  any  interested  party— B.G.B.  1958  (8). 

^  The  period  is  extended  to  six  months  in  any  case  in  which  the  pen>on 
whose  estate  is  administered  died  domiciled  outside  the  German  Empira, 
and  also  as  regards  any  individual  heir  who  is  outside  the  German  Empirr 
at  the  commencement  of  the  period— B.G.B.  1944  (3). 
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(4)  a   statutory   heir   may  disclaim  a   testamentary  gift  of 
lis  statutory  portion,  and  accept  the  statutory  portion  accruing 

I  ^0  him  in  consequence  of  the  failure  of  such  testamentary  gift** 
A  pt-^rsou,  to  whom  a  share  is  given  by  contract  as  well  as 
by  will,  may  disclaim  his  contractual  right  and  accept  his 
testamentary  right,  and  vice  versa — ^B^G.B.  1948  ; 

(5)  a  person  entitled  on  different  grounds '"'  to  several  distinct 
shares  in  the  estate  of  a  deceased^  is  entitled  to  disclaim  any 
of  such  shares  and  to  accept  the  others — B.G.B,  1951  (1) ; 

(6)  a  peri?on  entitled  on  the  same  ground  to  several  distinct 
^hares  in  the  estate  of  a  deceased,  who  has  accepted  or  disclaimed 

ke  of  such  shares,  is  deemed  to  have  accepted  or  disclaimed  the 
other  shares  including  those  which  have  accrued  subsequently  to 
the  date  of  such  acceptance  or  disclaimer  ^ ;  but  a  testator  who 
gives  several  distinct  shares  to  the  same  heir,  may  authorize 
such  heir  to  accept  one  and  to  disclaim  the  others — B*G.B. 
1951  (2)  (3); 

(7)  the  fact  that  any  right  of  inheritance  was  disclaimed, 
must  be  notified  by  the  Competent  Probate  Court  to  the  party 
or  parties  becoming  entitled  to  the  vacant  share — B.G.B. 
1953  (3). 


bb.    Avoidance  of  aecepiatwe  or  duclaimer. 

523.  The  acceptance  of  a  right  of  inheritance  is  inopera- 
tive, if  the  acceptor  was  under  a  mistake  as  to  the  ground  of 
accrual.^    Apart  from  this  the  declaration  of  acceptance  or  dis- 


*  Having  TOgnrd  t^  the  fact  that  such  a  person  WE>uld  have  to  bear  the 
legacies  and  burdens  charged  on  the  teiitamentary  gift,  it  is  diJ^cult  to  see 
what  advantage  he  would  derive  from  aueh  a  proceeding. 

*  There  are  only  three  distinct  gi-ounds  of  succession,  namelj^»  the  tei>ta- 
mentary,  the  contractual,  and  the  statutory  right  of  succession  ;  a  person 
entitled  under  several  wills  of  the  same  testator,  or  under  several  conti^acts 
made  hy  the  same  contractor,  is  deemed  to  be  entitled  on  one  ground  only — 
B.O.B*  1951  (2). 

*  Illustration :  A  person  takes  one  share  imnufdiately  on  a  testator*a 
death,  and  another  as  reversionary  heir  in  the  event  of  his  brother's  death 
without  issue  ;  his  acceptance  or  disci nimer  of  the  immediate  right  is  deemed 
to  be  an  acceptance  or  diacdaimer  of  the  contingent  reversionary  right. 

^  In  such  a  caae  the  time  for  disclmming  runs  from  the  date  at  which 
he  becomes  aware  of  the  true  ground  of  accniah 
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claimer^  and  even  the  omission  to  disclaim  within  the  jHrescribel 
period,  may  be  avoided  on  the  grounds  on  which  any  other 
declaration  maybe  avoided  (mistake^  fraudulent  misrepresentitiQi, 
unlawful  threats— 99,  109,  110). 

The  avoidance  is  inoperative  unless  declared  by  certified  ad 
before  the  Competent  Probate  Court  within  a  specified  period 
of  time.  The  avoidance  of  an  acceptance  has  the  effect  of  i 
disclaimer,  and  the  avoidance  of  a  disclaimer  has  the  effect  of  in 
acceptance  2— B.G.B.  1949, 1954-1956,  1957  (1). 

cc.    Position  of  heirs  before  acceptance. 

524.  As  mentioned  above  (472)  the  estate  becomes  vested  in 
the  heirs  on  the  death  of  the  testator,  subject  to  being  divested 
as  to  the  whole  or  any  share  therein  by  the  effect  of  a  disclaimer. 
The  mere  fact  that  an  heir  transacts  any  business  on  behalf  of 
the  estate,  does  not  deprive  him  of  the  right  of  disclaiming  his 
share ;  if  he  subsequently  disclaims  he  is,  as  between  himself  and 
the  persons  in  whom  the  estate  becomes  ultimately  vested,  in  the 
position  of  a  person  performing  voluntary  services  (301). 

The  following  rules  protect  third  parties  dealing  with  any 
heirs  who  subsequently  disclaim  their  shares : 

(1)  a  sale  or  mortgage  of  any  object  forming  part  of  the  estate 
is  valid,  notwithstanding  the  subsequent  disclaimer  on  the  part  of 
the  heirs  by  whom  such  sale  or  mortgage  was  effected  or  of  some 
of  them,  if  such  sale  or  mortgage  could  not  have  been  postponed 
without  detriment  to  the  estate  ; 

(2)  any  notice  relating  to  the  estate  communicated  to  the 
original  heirs,  remains  valid  notwithstanding  the  subsequent 
disclaimer  on  the  part  of  such  original  heirs  or  of  some  of  them 
— B.G.B.  1958,  1959. 

b.   As  to  Legacies. 

525.  The  following  rules  apply  on  this  subject : 

(1)  a  legacy   is    accepted    or    disclaimed   by   a    declaration 

^  Where  a  disclaimer  is  avoided,  the  party  who  became  entitled  by  reason 
of  such  disclaimer  must  be  informed  by  the  Court ;  the  act  of  avoidance  must 
be  open  to  the  inspection  of  any  interested  party — B.G.B.  1957  (2), 
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ixmicated  to  tlie  person  charged  with  the  burden  o£  such 


(2)  a  partial  or  conditional  acceptance  or  disclaimer  of  a  legacy, 
an  acceptance  or  disclaimer  made  subject  to  any  stipulation  as 
time  is  inoperative ; 

(3)  where  an  object  is  given  to  several  lef>^atees  in  undivided 
tares  each  legatee  may  accept  or  disclaim  his  share  j 

(4)  if  a  legatee  dies  before  having  accepted  or  disclaimedj  the 
right  to  accept  or  disclaim  accrues  to  his  heirs ;  a  legacy,  dis- 
claimed by  the  original  legatee  or  his  heirs,  goes  to  the  person 
or  persons  who  would  have  taken  it  if  the  legatee  had  predeceased 
the  testator  or  contractor — B.G.B.  2180. 


8.  Rights  and  Duties  of  Executor 


^^m  a.   Nature  of  Office. 

^^m  526.  The  powers  and  duties  of  an  executor  may^  as  mentioned 
^^S>ove — 468  sub  (4),  include  some  which,  under  English  ter- 
minology, would  be  described  as  powers  and  duties  of  a  trustee 
under  a  wilh 

A  person  whose  capacity  is  restricted,  or  whose  property  is 
under  an  executor's  management,  is  disqualified  for  the  office* 
There  are  no  other  grounds  of  disqualification. 

While  a  guardian's  office  cannot  be  refused  except  on  certain 
specified  grounds^  an  executor  can  accept  or  refuse  the  office  ae 
he  pleases.  The  acceptance  of  the  office  must  be  declared  before 
the  Competent  Probate  Court,  which  Court  may  fix  a  period  of 
time  for  acceptance  j  if  the  acceptance  is  not  effected  within 
guch  period,  the  person  concerned  is  deemed  to  have  disclaimed 
the  office.  The  executor's  powers  come  into  oj^eration  on  the 
acceptance  of  the  office. 

An  executor  can  be  dismissed  from  the  office  by  the  Com- 
petent Probate  Court  on  the  ground  of  misconduct,  and  can 
retire  from  the  office  at  his  discretion.  If  his  capacity  ceasefi 
to  be  unrestricted  the  office  is  vacated  i/jsojacto. 

While  an  English  executor  or  trustee,  in  the  absence  of  an 
express  direction  to  the  contrary,  is  not  entitled  to  remuneration, 

CBunxs  T   t 
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a  German  executor,  who  acts  as  trustee^  is  presumed  to  be  entitlei 
to  reasonable  remuneration— B.G.B.  2202,  2221,  2225,  2227. 

b.   Functions  of  Executors. 

(1)  Ordinary  functions. 

627.  An  executor's  ordinary  functions  are : 

(a)  the  discharge  of  the  liabilities  of  the  estate — 532  (indmliBg 
compulsory  portions,  legacies  and  testamentary  burdens) ; 

(d)  the  distribution  of  the  residuary  estate  among  the 
co-heirs. 

In  an  ordinary  case  an  executor  has  power,  while  t}ie» 
duties  require  performance,  to  take  possession  of  the  estate, 
and  to  give  a  vaUd  discharge  for  debts,  and  dispose  of  any 
objects  forming  part  thereof ;  while  these  powers  of  the  exa. 
cutor  are  in  operation  the  heirs,  though  entitled  to  the  legil 
interest  in  the  estate,  have  no  power  of  disposition  over  107 
object  forming  part  thereof. 

An  executor  is  not  entitled  to  make  any  gratuitous  dispositioDs 
except  for  the  purpose  for  which  a  guardian  may  make  grttm- 
tons  dispositions  (463).  He  may  incur  obligations  binding  00 
the  estate,  in  so  far  as  this  is  necessary  in  due  course  of  manage- 
ment, and  the  heirs  are  bound  at  his  request  to  concur  in  any 
acts  required  for  that  purpose.^ 

The  testator  may  restrict  any  of  the  ordinary  powers  of  an 
executor  or  make  them  exercisable  as  to  particular  objects  only ; 
he  may,  for  instance,  appoint  an  executor  merely  for  tho 
purpose  of  managing  the  property  given  to  a  particular  heir  or 
legatee— B.G.B.  2203-2206,  2208,  2211,  2223. 

Where  several  executors  are  appointed  their  powers  must,  in 
the  absence  of  any  contrary  directions,  be  exercised  by  all  of 
them  jointly ;  in  any  case  of  difference  of  opinion,  the  Court 
must  be  appealed  to ;  protective  measures  may  be  taken  by  each 
executor  singly.  On  the  vacation  of  the  oflBce  by  one  of  several 
executors  his  powers,  in  the  absence  of  a  contrary  direction, 
become  vested  in  the  continuing  executors — B.G.B.  2224. 

'  The  power  to  incur  liabilities  may  be  extended  by  the  testator  ao  as  to 
make  it  unnecessary  for  third  parties  to  inquire  whether  any  particular  act  b 
necessary  in  due  course  of  management — B.G.B.  2207. 
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(2)  Fnuc 


self  led  ilka  res 


property, 
ordinary  ca&D  a  German  executor  ls  functm  officio  after 
liaving  discharged  the  liabilities  of  the  estate,  and  distributed 
residuary  estate  among  the  heirs ;  his  powers  of  disposition 
come  to  an  end,  and  the  heirs,  as  legal  owners  of  the 
jects  forming  the  testator's  estate,  obtain  full  powers  of 
[ition  over  the  ^bsub.  The  testator  may,  however,  direct 
executor's  powers  to  be  continued  for  a  prescribed  |>eriod 
to  the  w^hole  estate,  or  as  to  any  particular  share  or  object. 
During  the  period  prescribed  by  the  testator  the  executor  retains 
his  disposing  powers,  and  the  legal  owners  of  the  estate  or  of 
the  share  or  object  to  which  the  direction  refers  remain  under 
the  original  restrictions.  For  all  practical  purposes  the 
executor  is  then  in  the  same  position  as  a  trustee  of  settled 
property  under  an  English  will ;  the  fact  that  under  German 
law  the  legal  interest  is  vested  in  the  beneficiary^  and  that  under 
English  law  it  is  vested  in  the  trustee,  is  only  of  theoretical 
imiiortance. 

The  period  of  time  during  which  the  executor's  powers  raay 
be  continued  is  fixed  by  a  rule  similar  to  that  regulating  the 
period  within  which  reversionary  interests  must  vest  absolutely 
(494).  A  disposition  extending  the  executor's  powers  over 
a  longer  period  is  not  invalid^  but,  after  the  lapse  of  the  period 
allowed  by  law,  the  powers  of  disposition  pass  from  the  executors 

fthe  legal  owners  of  the  property— B.G.B.  2209,  2210,  2214, 
A  person  who  takes  a  share  in  a  testator's  estate,  subject 
an  executor's  powers  of  management  during  his  lifetime*  is 
iB  a  position  similar  to  tliat  of  a  person  who  takes  a  life 
interest  in  a  settled  fund  vested  in  trustees  under  English  law. 
Gifts  of  such  nature  are  resorted  to  by  German  testatora  for  the 
purpose  of  protecting  extravagant  heirs  against  themselves,  or 
for  safeguarding  the  interest  of  reversionary  heirs.^ 

0  (3)  Extcutor**  Hattitory  tlntiet. 

The  following  rules  a.s  to  the  duties  of  an  executor  cannot  be 
modified  by  any  testamentary  directions : 

»*  The  appointment  of  an  executor  with  power  of  manftgement  daring  the 
jlr*t«  iifetimef  or  during  a  shorter  pi^riod,  U  a  restriction  %Yhich,  within  the 
escribed  Iimita^  may  be  objected  to  by  a  person  entitled  to  a  compulsory 
portion  j  aee  612  rule  (3),  517* 

T  t  2 
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(a)  an  executor  must,  immediately  on  accepting  his  office, 
deliver  to  the  heirs  a  statement  setting  out,  to  the  best  of  bis 
knowledge,  the  particulars  of  the  estate  and  its  liabilities.  At  the 
request  of  the  heirs  the  statement  must  be  drawn  up  by  a  com- 
petent oflBcial  or  by  a  notary; 

(b)  an  executor  must  use  proper  diligence  in  the  management 
of  the  estate  and  follow  the  testator's  directions^  except  in  so  fir 
as  the  Competent  Probate  Com-t  gpives  leave  to  disr^^ard  them : 
such  leave  can  only  be  granted  in  a  case  in  which  obedience  to 
the  testator's  directions  would  endanger  the  safety  of  any  ptit 
of  the  estate ;  the  beneficiaries  must,  in  so  far  as  this  is  prM- 
ticable,  be  heard  before  leave  can  be  granted ; 

(c)  as  between  the  executor  and  the  heirs,  certain  of  the  rules' 
applicable  as  between  principals  and  mandataries  (231,  232)  u« 
applied,  mutatis  mutandis ; 

{d)  an  executor  is  liable  for  any  damage  caused  to  the  ban 
by  his  wilful  or  negligent  default— B.G.B.  2215,  2216,  2218, 
2219,  2220. 

4.   Rights  op  Heirs  in  Respect  op  Estate 
a.  Claims  of  True  Heir  against  Possessor  of  Estate. 

628.  A  person  who  takes  possession  of  the  estate,  or  of  any  part 
thereof,  by  virtue  of  an  alleged  right  of  inheritance,  to  which  in 
fact  he  is  not  entitled/  is  subject  to  the  liabilities  and  entitled 
to  the  rights  appearing  from  the  following  rules  * : 

(1)  he  is  bound  to  deliver  to  the  true  heirs  ^  the  objects  of 
which  he  has  taken  possession  by  virtue  of  his  all^^  right,  or 
which  he  has  acquired  in  exchange  for  any  such  object,  and  all 
fruits  and  profits  derived  from  any  such  object ;  in  so  fiur  as 
delivery  is  impossible,  his  obligation  to  compensate  the  true  heirs 

^  The  rules  prohibiting  the  delegation  of  powers  and  impoAing  the  daty 
to  give  information  and  to  surrender  any  benefits  arising  fh>m  the  maiu^ 
ment  of  the  estate  are  the  most  important  among  those  referred  to  in  teit. 

'  Such  a  person  is  called  ^  possessor  of  the  inheritance '  {Erbschtufitlbesitaif  \ 

*  A  person  purchasing  the  estate  or  any  share  therein  from  the  possessor 
is  in  the  same  position  in  relation  to  the  heirs  as  the  original  pos^-ssor— 
B.G.B.  2080. 

'  If  the  action  is  brought  by  any  heir  as  to  his  share,  the  possessor 
must  hand  over  the  objects  in  his  possession  to  all  the  heirs  jointly  or  lodge 
them  with  a  public  authority  for  their  joint  account. 
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is  determined  by  the  rules  as  to  unjustified  benefits  (298) — 
B*aB.  2018-2021 ; 
■  (2)  as  from  the  commencement  of  judicial  proceedings  on  the 
part  of  the  true  heirs»  his  liabilities  are  determined  by  the  same 
rules  as  those  reg-tdating  the  liabilities  of  the  possessor  of  a  thing 
after  the  commencement  of  an  action  for  its  n»covery  brought  by 
the  true  owner  (343,  344)— B.G.B,  2023  ; 

(3)  if  on  taking  possession  he  was  aware,  or,  but  for  his  gross 
negligence,  would  have  been  aware,  of  the  paramount  claim  of 
the  true  heirs,  he  is,  from  the  date  of  the  commencement  of  such 
possession,  in  the  same  position  as  if  judicial  proceedings  on  the 
part  of  the  true  heirs  had  been  commenced  at  that  date ;  if  the 
knowledge  of  such  paramount  right  was  acquired,  or  ought  to 
have  been  acquired,  at  any  subsequent  time  the  increase  in  the 
stringency  of  the  liabilities  begins  at  such  time;  if  he  is  in 
mora  mivendi  (252)  in  respect  of  his  obligation  to  surrender 
poesefision,  he  becomes  subject  to  the  increased  liabilities  result- 
ing from  such  mora  mlvemU  (253)— B.G.B.  2024* ; 

(4)  as  between  himself  and  an  heir  whose  claim  is  not  barred 
by  prescription,  he  cannot  plead  that  he  has  by  long  possession 
acquired  the  ownership  of  any  thing  forming  part  of  the  estate — 
334  r._B.aB.  2026; 

(5)  he  is  bound  to  give  all  information  required  by  the  heir  as 
to  the  objects  eom])osing  the  estate  and  their  whereabouts  •— 
B.G.B.2027; 

(6)  he  may  postpone  the  delivery  of  the  objects  which  the 
true  heirs  are  entitled  to  claim  until  repayment  of  any  necessary 
outlay  incurred  by  him  on  behalf  of  the  estate,  including  outlay 
incurred  in  the  discharge  of  incumbrances  or  liabilities  of  the 
estate  (532)— B.G.B.  2022  (1).^ 

^  As  to  the  Uiibilities  of  a  posaeasor  who  aoqutren  any  object  belonging  to 
an  estate  by  mt^nna  of  an  unUwfkil  act  soe  B.G.B.  2025. 

'  An  heir  may  either  bring  an  action  cl&iming  hia  share  of  the  mhentanoo 
AS  a  whole,  or  sue  as  one  of  the  joint  owoem  of  the  particular  object  forming 
part  of  the  estate ;  the  liabiUties  of  the  poasessor  are  governed  by  the  same 
rolea  in  either  caso— B.G.B.  2029, 

*  The  same  duty  is  imposed  on  any  p^raoxi  who  without  claiming  to  t>e  heir 
has  taken  possession  of  any  object  belonging  to  the  estate.  Every  member  of 
the  household  nf  tho  deceased  is  bound  to  give  similar  information  and  may 
in  certain  events  be  put  to  his  oath— B.Q.B.  2027  (2),  2028. 

^  If  a  person  judicially  declared,  or  otherwise  assimied  to  be  dead^  was  in 
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b.   Mutual  Bights  of  Co-heirs  as  to  the  Estate, 
aa.  Rights  in  respect  of  undivided  estate. 

529.  As  long  as  the  estate  remains  undivided^  there  is  a  com- 
munity of  ownership  between  the  co-heirs  of  the  type  known  is 
Gemeinschaft  zur  gesamten  Hand  (304),  as  to  which  the  following 
rules  apply  by  virtue  of  B.G.B.  2032 : 

(1)  a  co-heir  is  not  entitled  to  sell  his  undivided  share  in  any 
of  the  objects  forming  part  of  the  estate,  but  he  may  by  pablk 
act  (97)  sell  and  assigpi  his  share  in  the  estate  as  a  whole ;  the  other 
co-heirs  in  such  a  case  have  a  statutory  right  of  pre-emption— 
198,  exercisable  within  two  months  from  the  date  of  the 
receipt  of  the  notice  of  the  sale ;  the  assignee  of  a  share  acquires 
all  the  rights  and  becomes  subject  to  all  the  liabilities  of  his 
predecessor  in  title,  and  the  assignor  is  released  from  soch 
liabilities  1— B.G.B.  2033-2037; 

(2)  the  objects  comprised  in  the  estate  are  under  the  joint 
management  of  all  the  co-heirs,  each  of  whom  is  bound  to  concur 
in,  and  entitled  to  take,  any  steps  necessary  for  the  preservation 
of  any  object ;  the  rules  as  to  the  power  of  a  majority,  and  as 
to  the  contributions  in  respect  of  outlay,  applicable  to  communitj 
of  ownership  by  undivided  shares — see  804,  rules  (2)  and  (3)— 
apply,  mutatis  mutandis ;  no  valid  disposition  can  be  made  and 
no  valid  discharge  given,  in  respect  of  any  object  comprised 
in  the  estate  without  the  concurrence  of  all  the  co-heirs  ^ — B.G.B. 
2038  (1),  2039,  2040  (1) ; 

(3)  the  fruits  [77)  of  any  object  belonging  to  the  estate  are 
not  divisible  before  partition  if  the  partition  takes  place  within 
a  year  after  the  death  of  the  deceased;  if  the  partition  take? 
place  at  a  later  time,  a  division  of  the  net  profits  may  be 
demanded  at  the  end  of  each  year  by  each  of  the  co-heirs— 
B.G.B.  2038(2); 

fact  living  at  the  date  as  from  which  his  death  was  declared  or  assumed,  tbt* 
rights  of  such  person  against  the  persons  who  on  such  declaration  or  assunp* 
tion  took  possession  of  his  property  are  regulated  by  the  same  rules  m  the 
rights  exercisable  by  the  true  heir  against  the  <  possessor  of  the  inheritance*— 
B.G.B.  2081. 

'  In  certain  specified  events  the  assignor  remains  liable  ;  see  R6.B.  20^- 
^  A  debtor  cannot  satisfy  his  debt  to  the  estate  by  setting  off  a  debt  owing 
to  him  by  one  of  the  co-heirs— B.G.B.  2040  (2). 
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bb.  Right  to  claim  parfUion* 

5S0.  The  right  of  a  oo-heir  to   claim   the  partitioo  of   the 
i,te  {An^einandersetzimg)  is  Biispended  in  any  of  the  following 


rents : 


(4)  the  estate,  as  between  the  co-heirs,  is  deemed  to  comj^rise 
all  objects  acquired  in  substitution  for  any  object,  or  by  virtue 

•  of  any  right,  comprised  therein — B.G.B.  2041  ; 

(5)  each  of  the  co-heirs  may  require  any  performance  due  to 
the  estate  to  be  made  for  the  benefit  of  all  the  co-heirs  jointly^ 
or  to  be  satisfied  by  lodgment  with  a  public  authority  (164)j 
or  delivery  to  a  judicially  appointed  Receiver^  for  the   joint 

I      account  of  the  co-heirs ;  the  debtor  cannot  discharge  his  obliga- 
Btion  by  any  other  mode  of  performance — B.&iB.  2039. 

■       53 
^(Ptat 

BWenI 

f  {\)  \t  the  birth  of  an  expected  co-heir  has  not  as  yet  taken 
place,  or  if  any  question  is  pending  as  to  the  legitimacy  of 
any  co-heir,  or  if  an  incorpoi-ated  foundation^  appointed  as 
heir  by  the  testate  «r,  has  not  as  yet  received  the  required  official 
confirmation  (57)  ; 

(2)  if  the  right  to  claim  partition  of  the  whole  estate  or  of 
any  particular  object  comprised  in  it  has  been  excluded  by 
testamentary  disposition,  either  entirely  *  or  during  a  specified 
period,  or  been  made  exercisable  after, the  lapse  of  a  specified 
period  after  notice ; 

(3)  if  one  of  the  co-heirs  requests  a  postponement  of  the 
partition  pending  the  time  fixed  by  public  citation  for  the 
presentation  of  creditors*  claims  issued,  or  about  to  be  issued^ 
under  the  rules  mentioned  below  (537)— B,G:B,  2042-2046. 


I 
r 


cc.  Procedure  on  partition^ 

581^  Where  an  executor  has  been  appointed  the  partition  of 
the  estate  has  to  be  carried  out  by  him,  but  he  is  bound  to  take 

I     ^  After  the  lapse  of  a  period^  of  which  the  length  is  determined  by  a  rule 

similar  to  that  fixing  tiie  maximum  time  for  the  vesting  of  «  reversionaiy 

right — 491  aub  (1) — the  exelusion  of  the  right  to  partition  oeaaea  to  be  opera- 

live — B.O.B,  2044  (2).    It  does  not  at  iiny  time  operate  against  a  judgment 

\  ^reditor^  or  the  truatee  in  bankruptcy  of  one  of  the  co-h©ir8,  either  of  whom  is 

I  csntitled  to  claim  the  partition  of  the  estate  notwithstanding  the  fact  that 

ight  to  claim  partition  is  suspended  as  between  the  co-beira — B.G.B. 
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the  opinion  of  the  co-heirs  on  his  scheme  of  diyision  before 
carrying  the  same  into  effect — B.G.B.  2204. 

The  testator  may  also  without  appointing  an  executor  kan 
the  mode  of  division  to  the  discretion  of  a  third  party/  or  giTe 
other  directions  as  to  the  manner  in  which  it  is  to  be  carried  out 
If  no  executor  is  appointed^  and  no  special  directions  are  given, 
the  co-heirs  must  carry  out  the  partition  in  accordance  with  tin 
following  rules : 

(1)  the  estate  cannot  be  divided  among  the  co-heirs  be&)re  lU 
its  liabilities  (532)  have  been  discharged;  any  money  required 
for  the  purpose  of  discharging  liabilities  may  be  raised  by  the 
realization  of  a  sufficient  part  of  the  estate ; 

(2)  in  so  far  as  any  particidar  co-heir  is  chargeable  with  anj 
particular  liabilities,  he  must  allow  such  liabilities  to  be  dischaiged 
out  of  the  property  apportioned  to  him  on  the  division  of  the 
estate; 

(3)  a  sufficient  part  of  the  estate  must  be  reserved  for  the 
discharge  of  any  liabilities  which  have  not  matured,  or  whid 
are  in  dispute ; 

(4)  documents  relating  to  the  personal  affairs  of  the  deceased, 
or  to  the  whole  estate,  remain  in  the  joint  custody  of  the 
co-heirs ; 

(5)  the  residue  remaining  after  the  discharge  of  all  the  lia- 
bilities is  divided  among  the  co-heirs  pro  rata  of  their  respective 
shares,  but  subject  to  the  rules  as  to  equalization  of  shares 
referred  to  above— 478,  503  sub  (5)  ^—B.G.B.  2046,  2047. 

5.   Liabilities  of  Heirs 
a.   General  Bules. 
632.    The    heirs    are    on   principle  personally   liable  to  an 
imlimited  extent  for  the  discharge  of  the  liabilities  of  the  estate 

^  The  decision  of  such  third  party  is  not  binding  on  the  heirs,  if  it  is 
obviously  inequitable ;  in  such  a  case  the  decision  is  left  to  the  Court— B.G.R 
2048. 

^  The  directions  as  to  the  mode  of  partition  given  by  the  testator,  miy 
include  directions  as  to  particular  objects  to  be  taken  over  by  particulir 
heirs  in  part  satisfaction  of  their  respective  shares.  Where  one  of  the  heirs 
is  to  take  over  a  farm  {LandgiU)  and  no  indication  is  given  as  to  tht 
mode  of  valuation,  the  valuation  is  to  be  based  on  the  yearly  net  income- 
RG.B.  2049. 
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in  the  same  way  as  they  were  under  Roman  law^  but  means  are 
provided  by  which  they  can  limit  such  liability  to  the  value  of 
the  estate.  The  rules  on  the  subject  are  more  favourable  to  the 
heirs  than  the  rules  of  Roman  law  relating  to  the  beneficium 
inventarii 

The  liabilities  of  the  estate  {Nachlaswerbindlichkeiten)  com- 
prise in  the  first  place  such  of  the  testator's  liabilities  as  are  not 
extinguished  by  his  deaths  and  in  the  second  place  all  liabilities 
to  which  the  heirs  as  such  become  subject^  viz.  funeral  expenses, 
oompnlsory  portions,  legacies,  and  testamentary  burdens^ — 
B.G.B.  1967-1969,  2058. 

Under  English  law  a  legatee  cannot — except  under  exceptional 
circumstances — enforce  his  rights  by  action  against  the  personal 
representatives  of  the  deceased,  his  only  remedy  being  an  action 
for  the  judicial  administration  of  the  estate.  Under  German 
law,  on  the  other  hand,  a  legatee,  as  well  as  a  person  entitled  to 
a  compulsory  portion,  has  the  same  remedies  as  a  creditor,  though 
in  a  case  of  insolvency  his  claims  rank  after  the  creditors'  claims. 

The  expression  '  creditor  of  the  estate '  (NachloMgldiibiger)  is 
applied  to  any  person  who  is  entitled  to  claim  a  compulsory 
portion  or  a  l^^y,  or  to  enforce  a  testamentary  burden,  as  well 
as  to  a  creditor  in  the  strict  sense  of  the  word. 


b.    Methods  Applicable  for  Tilmiting  Heirs'  Liability. 

aa.   General  ttatemeiU. 

688.  An  heir  is  entitled  to  the  privil^;e  of  limiting  his  lia- 
bility to  the  value  of  the  estate,  or  to  the  value  of  the  benefit 
received  by  him,  unless  such  privilege  has  been  forfeited  by 
certain  acts  or  omissions  described  below  (534). 

An  heir  who  has  not  forfeited  the  privilege  can  limit  bis 

^  A  peeoliar  liability  alfto  arises  as  regards  isaeh  of  thie  iiMrmters  of  ih/b 
Eunilv  of  Umrdcec—cd  as  belong  to  hii  hooafehoid  at  the  timeof  his  death;  the«« 
[wrsoiia,  in  tbe  abaesMe  of  a  eootrary  testamentarj  dispositioD^  are  duj'iiig 
Jie  &n^  thirtr  dajs  alter  tbe  d«ath  of  the  daeeated  entitled  Vj  he  main- 
;ained  in  the  same  manx^r  as  they  were  maintained  bj  the  doei-aM-id^ 
ind  to  nae  the  dw«jling-plaee  of  the  dooeased  and  the  bonaehold  artiekM 
notnined  therein.    This  ng^  is  called  EtxM  d»  drvtssi^em'B.G.B.  19¥0. 
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liability  and  that  of  his  co-heirs  to  the  extent  mentioned  aboft 
by  doing  any  of  the  following  acts : 

(1)  by  filing  an  inventory  of  the  estate  with  the  Competent 
Probate  Court  (534)  ^ ; 

(2)  by  having  the  estate  wound  up  by  an  administntor 
appointed  by  the  Competent  Probate  Court  (NaciiMsverwaliii9g) 
(535); 

(3)  by  having  the  estate  wound  up  in  bankruptcy  (536). 
Where  the  value  of  the  estate  is  too  small  for  administntkm 

or  bankruptcy  proceedings,  an  heir,  who  has  not  forfeited  the 
privilege^  can  limit  his  liability  as  regards  any  particular  judg- 
ment creditor  by  surrendering  to  him  all  benefits  received  out  of 
the  estate  to  the  extent  of  the  value  of  such  creditor's  claim. 
A  person  entitled  to  a  compulsory  portion,  or  to  a  legacy  or  to 
the  enforcement  of  a  testamentary  burden,  has  no  claim  in 
such  a  case,  unless  he  can  show  that  his  claim  would  be  satisfied 
if  the  estate  were  to  be  wound  up  in  bankruptcy — B.G.B.  1975, 
1976,  1982,  1988  (2),  1990-1992,  2013,  2063  (1)  ;  K.0. 107. 

bb.  Forfeiture  of  privilege  of  UmitatioH  of  liabUitjf. 

634.  The  privilege  of  limitation  of  liability  is  forfeited  by  any 
heir  who  does  not  comply  in  the  prescribed  manner  with  m 
order  of  the  Court,  obtained  on  the  application  of  a  creditor  of 
the  estate,  to  take  and  file  in  the  prescribed  manner  a  statement 
of  the  assets  and  liabilities  of  the  estate  (called  the  inventory) 
within  a  specified  time  ^  (called  the  '  inventory  period ' — Intea- 
tarfrist). 

The  following  rules  apply  as  regards  the  right  to  obtain 
an  order  to  file  and  make  an  inventory,  and  the  effects  of  such  in 
order : 

(1)  the  right  of  a  creditor  of  the  estate  to  obtain  the  order 
cannot  be  exercised,  and  the  order,  if  obtained,  is  inoperative 
while  the  estate  is  under  the  management  of  an  administrator, 
or  is  being  administered  in  bankruptcy,  or  after  the  termination 

'  Such  ail  inventory  creates  a  presumption  as  between  the  heirs  and  tht 
creditors  of  the  estate  as  to  the  estate  not  comprising  any  objects  other  tliAn 
those  set  out  therein— B.G.B.  2009. 

^  As  to  the  length  of  the  period  see  B.G.B.  1995-1997. 
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baakraptcy  proceedings  by  the  distrtbotion  of  the  estate  or 
payment   of  a  composition ;    the   applicant   must  produce 
^%  facie  evidence  of  his  claim,  but  the  order  remains  valid, 
if  the  claim  proves  t<:»  be  unfoundal— B.G.B.  1994,  2000; 
(2)  if  the  heir  whuin  the  order  eoncenis  dies  befoiv  the  tapee 
the  inventory  period,  the  period  is  extended  as  to  each  heir 
%>f  such  heir  to  the  end  of  the  period  during  wliicli  he  may 
^disclaim  his  right  of  inheritance  (5:22) — H.G.B.  109H  ; 
^B  (8)  if  the  heir,  whom  the  order  t-oncerns,  is  utider  parental 
^Bower  or  under  guard knship,  a  notification  of  tlie  onler  muet  be 
Bent  to  the  Guardianship  Court— E.G. B.  1999  ; 
H   (4)  if  the  heir,  whom  the  onler  concerns,  lias  already  volun- 
tarily taken  and  filed  an  inventory  in  the  pregeribcd  umnner  it  is 
a  sufficient  compliance  with  the  onler  to  retpiest  the  C'oiirt  tt> 
refer  to  such  inventory— E.G. B.  1993,  StMH; 

(5J  if  the  heir,  whom  the  order  concernsi  makes  an  application 
to  the  Court  for  an  order  directing  a  public  oflicial  or  notary  to 
take  and  file  an  inventory,  such  application  in  deemed  a  sutlicicnt 
compliance  with  the  order — B.G.B.  2003  ; 

(6)  the  taking  and  filing  of  an  inventory  by  one  of  H«tvcral 
co-heirs  enures  to  the  benclit  of  the  others  excepting  Kurh   of 

Bbem  as  have  previously  foi-feitcil  their  privilege  of  limitation 
of  liability  2-  B.G.B.  2063  ( 1 ) ; 

(7)  the  heir,  whom  the  order  c^^ncenm,  forfeits  hi»f  privtlegts 
of  limitation  of  liability  in  any  of  the  following  evetit«; 

(a)  if  he  does  not  make  and  file  the  invent/jry,  or  othcrwiiic 
comply  with  the  order,  within  tlie  invcnt^^ry  jieriod  ot  within 
guch  extended  time  as  may  under  the  KpcM^ial  circiim»tjLU(;e«  1m> 
allowed— B.G.B.  1994(1),  1995-1997; 

(4)  if  he  wilfully  brings  alxjiit  the  im^omplet^nettt  of  the 
statement  of  assets  or  if,  with  intent  Ut  injun^  the  creditoni|  he 
causes  any  non-existing  liability  to  be  included  in  the  ftatement 
of  liabilities— B.G.B.  2006  (1)^ 

^'  As  to  persooM  taking  w^rt'nl  iihKri»ii  in  th«  VMM  iitilt  bj  itpam 
»f  B.G.B.au07;  mM  Uj  the  vmjmn  in  whkh  Ui«  boiAisnd  of  ft  ivtfl iMlCltM  1 
ixefli  miuA  eooMir  ia  Hie  fa^kiug  uf  lux  iav^ui^ry  ' '  9008< 

^  If  the  JTamplcitiintfi  4d  tb«  inreiiUyrjr  is  uoi  n  ^  tb«  lielr  mAjr  be^ 

Offend  to  euuipM*  bk  Ai^wnait  withiu  »  vpeellM  ttxrtbiet  timm    B^J 
SOQ&  (?>    An  J  CTttditor  «f  Om  natolb  mny  rt^ufjv  ike  belr^  wliom  ill*  i 
oon/oema,  U>  mMkt  «  ww^irti  aUJamtai  m  to  th#  noeuivcy  fttid  oomplieUaiMtm  of 
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(c)  if  he  refuses  to  give^  or  wilfuUy  delays,  any  infonnitktt 
required  by  any  public  official  ordered  to  take  the  inTentocy 
by  the  Court  (see  rule  (5)  above)— B.G.B.  2005  (1)  ; 

(d)  the  forfeiture  of  the  privilege  of  limitation  of  liibi% 
operates  as  between  the  heir  whom  the  order  concerns  and  tk 
creditors  of  the  estate^  but  does  not  prevent  him  from  danxuDg 
limited  liability  as  between  himself  and  his  co-heirs— B.G.R 
2068  (2). 

cc.   Appointment  of  an  administrator. 

686.  In  so  far  as  the  privilege  of  limitation  of  liability  under 
the  rules  mentioned  above — 584^  is  not  forfeited,  the  heiis  may  od 
their  joint  application^  at  any  time  before  the  partition  of  tiie 
estate^  obtain  an  order  from  the  Competent  Probate  Court  &r 
the  administration  of  the  estate  by  an  administrator  * — B.G.& 
1981  (1),  2013,  2062. 

The  effects  of  such  an  order  are  determined  by  the  following 
rules: 

(1)  the  heirs^  liability  becomes  restricted  to  the  value  of  the 
estate— B.G.B.  1975 ; 

(2)  the  powers  of  management  and  disposition  over  the  estate 
pass  from  the  heirs  to  the  administrator — B.G.B.  1984  (1)  *; 

(3)  no  action  can  be  brought  and  no  judgment  enforced 
against  the  heirs  in  respect  of  the  liabilities  of  the  estate,  and  all 
proceedings  must  be  taken  against  the  administrator;  the  heirs' 
judgment  creditors  cannot  enforce  their  rights  against  the  estate 
in  any  way— B.G.B.  1984  S; 

(4)  the  rights  and  liabilities  of  the  heirs,  in  respect  of  their 
management  prior  to  the  date  of  the  order,  are  determined  as 

the  inventory  as  originally  filed,  or  subsequently  amended ;  if  the  heir 
refuses  to  make  such  sworn  statement,  he  forfeits  the  privilege  of  Umitatioo 
of  liability  as  regards  the  claim  of  the  creditor  by  whom  the  application  is 
made— B.G.B.  2006. 

^  The  Court  may  decline  to  make  the  appointment  or  may  rescind  tb« 
appointment  if  the  assets  are  insufficient  for  the  payment  of  costs — B.G.E 
1982, 198S  (2) ;  in  either  case  the  heir  may,  as  mentioned  above,  limit  his 
liability  by  surrendering  the  estate  to  the  judgment  creditors. 

^  The  order  must  be  publicly  advertised  ;  any  third  party  dealing  with  th«* 
heirs  is  protected  if  ignorant  of  the  ordtr  ;  if  such  dealings  take  place  tft«r 
the  publication  of  the  order  such  a  party  must  prove  his  ignorance — B.G.B. 
1983,  1984(1);  K.O.  7,8. 

^  As  to  the  effect  of  the  order  on  rights  of  set-o£f  see  B.G.B.  1976,  1977. 
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Callows  ;  in  respect  of  tKe  period  preceding  the  acceptance  of  the 
beritance  the  rules  as  to  voluntary  services  (301)  apply;  in 
ct  of  the  period  from  the  date  of  such  acceptance  down  to  the 
the  order  the  rules  as  to  mandate  (232)  apply ;  the  heirs 
I  entitled  to  be  reimbursed  out  of  the  estate  for  all  outlay  incurretl 
the  discharge  of  the  liabilities  of  the  estate,  in  so  far  as  they 
prove  that  under  the  circumstances  they  were  entitled  to 
ime  the  soh^ency  of  the  estate^— B.G.B-  1978,  1979  ; 

(5)  the  administrator  appointed  by  the  Court  is  not  bound 
accept  the  office;  if  he  accepts  the  office  he  is  entitled  to 
sonable  remuneration  ;  he  is  in  the  legal  position  of  a  curator 

responsible  to  the  heirs  as  such  ;  he  is  also  responsible  to 
creditors  for  any  damage  arising  by  reason  of  any  default 
i  his  part— B.G.B.  1981  (3),  1985  (2),  1987; 

(6)  the  administrator  has  to  manage  tlie  estate,  discharge  the 
liabilities/  and  pay  the  surplus  to  the  heirs.  Where  the  claim 
of  any  particular  creditor  is  disputed  the  distribution  need  not 
be  delayed,  if  sufficient  security  is  given  to  the  creditor — BXt.B. 
1985  (1),  1986  (2). 

dd.  Administration  in  bankruptcy, 
636.  In  any  case  in  which  the  value  of  the  estate  is  insufficient 
for  the  discharge  of  the  liabilities,  excluding  legacies  and 
testamentary  burdens  but  including  compulsory  portions,  it  is  the 
duty  of  the  heirs  or  of  the  administrator  to  petition  f«ir  adminis- 
tration in  bankruptcy ;  any  heir  or  administrator  who  is  aware, 
or,  by  the  application  of  proper  diligence,^  would  have  become 
aware  of  such  iusolvency,  and  fails  to  comply  with  such  duty,  is 
ible  in  damages  to  the  creditors— B.G.B.  1980,  1985  (2), 
An  order  for  administration  in  bankruptcy  has  the  same  effect 
regards  the  liability  of  any  heir  who  has  not  forfeited  his 
rivilege  of  limitation  of  liability,  as  an  order  for  administration 
an  administrator— B.G.B.  1975,  2013.^ 

*  There  is  no  distinction  in  this  reepoet  between  oitlinary  liabilitiea  on  the 
D6  hjind,  and  logaciea,  testamentary  burdeiiB,  and  compulsory  portions  on 
the  other,  but  any  pajrments  made  to  legatees,  &o.  mayi  8ubj«>c't  to  certain 
trictioni},  be  recovered  from  the  recipienta  in  the  event  of  the  estate  proving 
Dftolvejit-^K«0.  222. 
^  As  to  his  duty  in  case  of  the  insolvency  of  the  estate  see  536. 
The  failure  to  advertise  for  creditors  is  as  a  general  rule  deemed  an 
Ljasion  of  proper  diligence — 6.G.B.  1930  (2). 
'  Administration  in  bankruptcy  may  be  ordered  on  the  petition  of  any 
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The  following  classes  of  claims  provable  in  the  bankmptcy 
proceedings  rank  behind  other  classes;  as  between  themselm 
they  rank  in  the  order  in  which  they  are  enumerated  : 

(1)  interest  on  certain  specified  classes  of  debts ; 

(2)  fines  due  from  the  deceased  ; 

(3)  liabilities  arising  under  acts  inter  vivos  of  a  purely  Tolun- 
tary  kind ; 

(4)  compulsory  portions ; 

(5)  legacies  and  testamentary  burdens — K.O.  226  (2). 

If  the  bankruptcy  is  terminated  by  the  distribution  of  the 
estate^  or  by  the  payment  of  a  composition^  the  heirs^  in  so  {ir 
as  they  have  not  forfeited  their  privilege  of  limitation  of  liability, 
may  meet  an  action  brought  by  a  creditor  by  proving  that  the 
estate  is  exhausted  by  the  distribution,  or  by  the  payment  of  the 
composition,  or  by  surrendering  to  the  extent  of  the  value  of  such 
creditor's  claim,  in  accordance  with  the  rules  as  to  unjustified 
benefits  (298),  any  surplus  which  may  have  remained ;  but  tiiei 
cannot  claim  credit  for  any  payment  made  in  8atis£action  of  anj 
compulsory  portion,  legacy,  or  testamentary  burden,  after  the 
commencement  of  such  creditor's  action  * — B.6.B.  1989,  2000. 

ee.   Exclusion  of  creditors, 

537.  The  creditors  may  be  required  by  public  citation  [Aff- 
gebol)  to  present  their  claims  within  a  specified  period,  and  any 
creditor  who,  without  belonging  to  one  of  the  excepted  priyi- 
leged  classes,^  does  not  present  his  claim  within  such  period,  is 
'  excluded '  from  the  division  of  the  estate,  with  the  result  that 
the  heirs  in  so  far  as  they  have  not  forfeited  their  privily  of 

creditor  who  is  not  excluded  under  the  rules  stated  below  (587),  and  of  c«»rtiin 
other  specified  classes  of  persons,  as  well  as  on  the  petition  of  the  heirs  or  tli^ 
administrator,  but  in  any  case  in  which  the  heir  has  forfeited  his  pririlege  i>f 
limitation  of  liability  the  bankruptcy  proceedings  have  no  effect  on  his  persooil 
liability— K.O.  217-220  ;  B.G.B.  2018.  As  to  the  limitation  of  liability  in 
a  case  where  administration  in  bankruptcy  is  refused  or  terminated  on  tb« 
ground  of  the  small  value  of  the  estate  see  588. 

^  Where  the  administration  in  bankruptcy  is  refiised  or  terminated  bj 
reason  of  the  small  value  of  the  estate,  the  heirs  can  limit  their  liability  in 
the  same  way  as  in  a  case  in  which  the  appointment  of  an  administrator  is 
refused  on  the  same  ground— 586  note  l—B.G.B.  1990,  1991. 

*  The  privileged  classes  include  any  creditor  entitled  to  a  secured  claim  '^r 
to  any  claim  arising  in  respect  of  a  compulsory  portion,  legacy,  or  te^a- 
mentary  burden— B.G.B.  1971,  1972. 
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limitation  of  Uability,  may  meet  an  action  on  the  part  of  such 
a  creditor  in  the  same  way — mutatu  mutandU — as  they  may 
meet  an  action  brought  l)y  a  creditor  after  the  termination  of 
bankruptcy  proceedings— 536— B.G.B.  1973.^ 

c.   Special  Bules  as  to  Liabilities  of  Co-heirs. 

638,  In  so  far  as  the  co-heirs  are  personally  liable  for  the 
liabilities  of  the  estate  tliey  are  on  principle  liable  joint!}-  and 
severally.  The  assignee  of  any  ehare^  as  regards  such  hability, 
steps  into  the  shoes  of  the  assignor.' 

This  joint  and  several  liability  is  modified  by  the  following 
rules  : 

(1)  before  the  ]mrtition  of  the  estate  a  co-heir,  who  has  not 
forfeited  the  privilege  of  the  limitation  of  liability  (533),  cannot 
be  made  personally  liable  for  the  debts  of  the  estate ;  a  co-heir, 
who  has  forfeited  such  privilege  can  be  made  personally 
liable  for  an  aliquot  part  of  the  debts  corresponding  to  his 
share  in  tlie  estate ;  a  creditor  of  the  estate  can,  before  partition, 
sue  the  co-heirs  jointly  and  enforce  the  judgment  against  the 
undivided  estate-^B.G.B,  2059; 

(2)  after  the  partition  of  the  estate  each  of  the  co-heirs  may, 
as  a  general  mle,  l>e  sued  in  respect  of  the  whole  of  the  liabili- 
ties  of  the  estate,  but  in  the  case  of  certain  classes  of  claims 
ft  co-heir  may  Ije  sued  only  in  respect  of  an  ali(|uot  part  of  the 
claim  proportionate  to  his  share  in  the  estate ;  these  classes  of 
claims  are  \ 

(a)  claims  of  '  excluded '  creditors  or  creditors  treated  as  such 
(537),  or  of  legatees,  &c.,  who  have  not  presented  their  claims 
within  the  time  specified  in  a  public  citation  ; 

(fj)  claims  brought  forwaid  after  the  termination  uf  the 
hankrnptcy  of  the  estate  by  the  distribution  of  the  estate  or 
by  the  payment  of  a  comiK>sition  * — B.G.B.  2060 ; 

I  •  Uasecured  creditors  who  do  not  present  their  claim b  within  fire  yean 
from  the  death  of  the  deoeaaed  are,  aa  a  general  rule,  traat«d  Like  excluded 
creditoi^— B.G,B.  1974. 

*  If  the  asaignor  i*  liable  in  dama^ea  for  negligence  in  the  management  of 
the  estate,  or  for  failure  to  petitic^  for  bankruptcy  proeeedings,  such  liabtltty 
is  not  discharged  by  the  aaaignment  of  his  ahare — B*G^.  WM^  but  tbe 
purcha^r  ia  liable  In  any  event — see  B.G«B.  2382  (l), 

*  A  co-heir  who  ia  stied  either  for  the  whole  claim  or  t&f  hia  aUqu<»t  part 
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(c)  claims  which  have  not  been  sent  in  within  six  months 
after  the  date  of  a  public  notice  issued  by  the  co-heir,^  and  of 
which  the  co-heir  was  not  aware  at  the  time  of  the  partition — 
B.G.B.  206L 

d.  Dilatory  Fleas  available  in  Actions  against  Heirs, 

539*  An  heir  who  han  not  forfeited  the  privile^  of  limita- 
tion of  lial>ility,  may  postpone  the  satisfaction  of  any  liability  of 
the  estate  during  a  period  of  three  months  after  the  acceptance 
of  the  inheritance,  but  not  beyond  the  date  of  the  talcing  of  an 
inventory  of  the  estate ;  an  heir  who,  during  the  first,  year 
after  the  acceptance  of  the  inheritance,  has  applied  for  the  issue 
of  a  public  citation  to  creditors^  may  postpone  the  satisfacttoQ 
oi:  any  liability  of  the  estate  until  after  the  termination  of  the 
j<roeeedings  commenced  by  such  public  citation. 

Where  a  'curator  of  the  estate^  has  been  appointed  the 
periods  mentioned  above  run  from  the  date  of  his  appointment 
instead  of  running  from  the  date  of  the  acceptance  of  the  inheri- 
tance—B.G.B,  2014-2017. 


6,  Mutual  Rights  and  Duties  op  Limited 

AND    ReVERSIONAKY    HeIE 

a.  Q^noral  statement* 


Hkie 


rein 

may    fl 
the    ■ 

ii 


640.  As  mentioned   above — ^494  sub   (3)^ — a  limited  heir  it, 
under  the  general  rule,  entitled  to  take  possession  of  his  share  in 
the  estate  as  if  he  were  an  absolute  heir ;  but  the  testator 
deprive  him  of  his  powers  of  manaLcement  and  disposition  by 
appointment  of  an  executor  with  full  jwwers  to  continue  du: 
the  life  of  the  limited  heir— B.aB.  2222. 

Even  where  this  precaution  is  not  taken,  the  reversionary  hS? 
is,  a^  a  general  rule,  protected  by  the  rules  stated  below — 541 
to  544. 

nmy  after  netion  brouirht  &dopt  one  of  the  methods  for  limiting  his  llikilitj, 
unless  he  haa  previously  forfeited  the  privilege. 

"  Siicb  a  notice  by  a  co-heir  inuiit  be  distiuguished  from  the  eitation  tfesiied 
hy  the  Court ;  dlsrogskrd  of  the  citAiion  brin^  about  the  'exduston*  of  thv 
creditor ;  disregard  of  the  notioo  reduces  the  liability  to  an  alfquot  part  of 
the  claim. 
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Where  the  reversionary  heir  is  appointed  as  heir  of  so  much 
of  the  estate  as  may  be  left,  on  his  coming  into  poggessionj  the 
limited  heir  has  free  power  of  disposition,  and  is  released  from 
the  ordinary  restrictions,  but,  in  the  event  of  his  making  any  gifts 
out  of  the  estate  otherwise  than  in  discharge  of  a  moral  duty  or 
in  compliance  with  the  roles  of  social  propriety,  or  of  his 
diminish ing  the  estate  with  intent  to  injure  the  reversionary 
heir,  he  is  liable  in  damages^B.G.B.  2137,  2138. 

The  restrictions  and  obligations  im|K)sed  on  the  limits  heir 
may  be  modified  or  excluded  by  the  tcKtamentary  dispositions, 
except  in  so  far  as  the  contrary  api>ears  from  the  rules  stated 
below'— B,G.B.  2136>  They  resemble  to  a  certain  extent  the 
restrictions  and  obligations  impo*H?d  upon  a  usufructuary  ^  (360), 
but  it  must  not  be  forgotten  that  a  limited  heir  is  the  legal 
owner  of  the  objects  comprised  in  the  estate  or  in  his  share  thereof, 
whereas  a  usufructuary  is  merely  entitled  to  a  right  over  a  thing 
owned  by  another ;  in  some  respects  the  position  of  a  German 
limited  heir  bears  a  strong  resemblance  to  that  of  an  English 
legal  tenant  for  life  imi)eachable  for  waste. 

b.  Beversionary  Heir's  right  to  Inventory  of  Estate. 

541.  The  reversionary  heir  is  entitled  to  demand  the  taking  of 
an  inventory  in  the  prescribe*!  manner  at  the  cost  of  the  estate  ^ 
He  may  also,  at  his  own  cost,  employ  experts  to  examine  and 
report  on  all  immovable  and  movable  things  belonging  to  his 
share  of  the  estate.^  The  right  to  an  inventory  and  the  right  of 
examination  by  experts  cannot  be  modified  or  excluded  by  the 
testator— B.6.B.  2121,  2122,  2136. 

T^Tiere  the  reversionary  heir  has  reason  to  fear  that  his  rights 
will  be  materially  injured  by  the  management  of  the  limited 

^  A  testamentary  disposition  declAriog  that  tho  limited  h«ir  ia  to  haTe  *  tree 
diapoaitiou  '  (/me  Ver/ugitng)  implies  that  be  is  not  to  be  bound  by  any 
reatrictiona  or  obligations  which  can  be  released  by  the  testator— B.G,B. 
2X87  (2> 

'  Where  the  usufruct  of  a  ahare  of  the  estat<:y  ia  given  by  a  testator  the  usu* 
fnictuary  ia  in  tbe  position  of  a  legatee^  whose  legacy  is  charged  on  the  ahare 

■   of  which  the  usufruct  is  given. 
^  The  expression  *  the  eatate*  ts  used  for  the  siike  of  brevity ;  if  the  right 
of  the  reversionary  heir  refers  to  a  share  in  the  estate  an  inventory  of  the 
whole  estate  may  l>e  demanded  before  partition  ;  after  partition  the  inventory 
^    would  refer  to  the  share  apportioned  to  the  limited  heir. 
■        ^  The  limited  heir  is  entitled  to  the  same  right^B.GJS.  2123. 
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heir,  he  is  entitled  to  demand  full  information 'firom  tlie 

heir  as  to  the  state  of  the  property  comprised  in  bis  ahAre  of  the 

estate— B.aB.  2127,  2136. 

e.    Bight  of  Beveraioaary  Heir  as  to  I»odgmeiit  of 
Securities,  ^c. 

642*  The  limited  heir  is  bound  to  comply  with  any  demand  of 
the  reversionary  heir  requiring  him  to  lodge  with  a  public 
authority  (164)  all  securities  to  bearer,  and  all  seeuritiea  to  order 
indorsed  in  blank  comprised  in  his  share  of  the  estate,  or  to 
regifiter  all  inscribed  securities  comprised  in  such  share  in  sock 
manner  that  they  cannot  be  disposed  of  without  the  authoriza- 
tion of  the  reversionary  heir*  The  limited  heir  is  entitled  to 
retain  possession  of  all  coupons  and  dividend  warrants — B«6JS. 
2116-2118. 

Where  it  is  found  that  the  interests  of  the  reversionary  hctr 
are  materially  endangered  by  the  misconduct  or  the  finaiiml 
diflSculties  of  the  limited  heir,  security  (87)  or  the  appointmiili 
of  a  Receiver  may  be  demanded  by  the  reversionary  heir  in  ^ 
same  way  as  in  a  case  where  the  interests  of  an  owner  ftre 
endangered  by  the  misconduct  or  financial  difficulties  of  a 
fructuarj  — 360  sub  (3)— B.G.B.  2127-2129. 

d«  Bestriotions  on  a  Xfimtited  Heir's  Powers  of  DispositiQO. 
G4a.  The  following  rules  relate  to  the  powers  of  disposition  of 
the  limited  heir : 

(1)  any  disposition  made  by  the  limited  heir  relating  to  anjr 
immovable  or  to  any  right  affecting  any  immovable '  comprised 
in  the  reversionary  heir's  share  in  the  estate,  is  inoperative  in  ss^ 
far  as  it  interferes  with  the  rights  of  the  latter — B.G.B.  2113(1) 

(2)  any  gratuitous  disposition  on  the  part  of  the  limited  hi 
or  any  disposition  on  his  part  made  for  the  purpose  of  perfonniflj 
the  promise  of  a  gift,  relating  to  any  objects  comprised  in  the 
reversionary  heir's  share  in  the  estate  is  inoperative,  except  in  sii 

*  The  limited  heir  may  give  Doiiee  to  a  debtor  cUimiog  the  repAjmem  '»f 
an  amount  necurvKi  by  hypothecary  charge,  land  charge^  or  annuity  eha7f**i 
but  the  debtor  doea  not  obtain  a  proper  diachar^,  if  he  makea  aaoU  payin«Ql 
to  him  without  the  authorization  of  the  rerertionary  heir ;  he  may  obtain 
Buch  discharge  by  lodgment  of  th<«  sum  claimed  by  the  limited  heir  wtUi  * 
public  authority  for  the  joint  aoeoont  of  the  limited  heir  and  the  rev 
heir— B.G.B.  2114. 


I 


m 


THE  ADMINISTRATION   OF  THE   ESTATE     659 

as  it  is  made  in  compKance  with  a  moral  duty  or  with  the 
€8  of  social  propriety— B.G.B.  2113  (2) ; 

(3)  a  disposition  on  the  part  of  a  judgment  creditor  of  the 
it^  heir  relating  to  any  object  comprised  ie  the  reversionary 

leir's  share  is  inoperative  in  so  far  as  it   interferes  with  the 
ht  of  the  latter-^B.G.B.  2115  ^  ; 

(4)  where  a   Receiver  is  appointed  under  the  circumstances 
lentioned  above  (542),  the  limited  heir  is  deprived  of  all  powers 

disposition— B.aB,  2129  (1) ; 

(5)  the  reversionary  heir  is  bound  to  give  his  authorization  for 
y  disposition  which  would  be  inoperative  without  such  authoriza- 

on,  and  which  is  necessary  for  the  purposes  of  a  proper  adminis- 
,tion  of  the  estate  (e.  g.  for  the  purpose  of  raising  money  for 
;he  discharge  of  the  liabilities  of  the  estate)  — E.G. B.  2120 ; 

(6)  subject  to  the  rules  stated  above,  the  limited  heir  has  full 
power  of  disposition  over  the  property  comprised  in  the  rever- 
sionary hcir^s  share — B.G.B*  2112  ; 

(7)  any  third  party  who  deals  with  the  limited  heir  without 
notice  of  the  restrictions  as  to  his  disposing  capacity  can  avail 
himself  of  the  provisions  in  favour  of  persons  who  in  good  faith 

^derive  title  from  |>ersons  with  a  defective  title  (333).^  The 
^Bcstrictions  arising  on  the  appointment  of  a  Receiver  do  not 
^t>ecome  operative  as  against  any  debtor  who  has  not  received 
^jotice  of  the  appointment— B.G.B.  2113  (3),  2129  (2). 

^H        e.   Management  of  Property  subject  to  Bight  of 
^V  HoverBionary  Heir. 

544.  The  property  which  is  in  the  possession  of  the  limited 
heir  must  be  managed  in  accordance  with  the  ordinary  rules  of 
good  management  and  husbandry/  and  all  money  which,  aocord- 

'  Such  a  dtBpOjiition  is  operative,  where  it  is  mado  in  connezloii  with  th# 
enforcement  of  thp  claim  of  one  of  the  creditors  of  the  estate,  or  of  a  person 
entitled  to  a  charge  over  one  of  the  objeota  belongiug  to  the  estate,  id  »o  faraa 
9uch  charge  is  biudiog  on  the  reverBlouary  heir  as  weU  as  ou  the  limited 
heir— B,G.B.  3116. 

'  As  regards  int«>rotts  in  land  it  ia  hj^rdly  possible  that  a  tiiird  party  is 
without  notice  of  the  restrictions,  as  the  Registrar  is  hound  to  register  the 
right  of  the  reversionary  heir  on  the  regisitration  of  the  right  of  the  limited 
heir— G.B. 0.62, 

^  Where  any  part  of  the  estate  ia  used  for  the  purpose  of  produoing  timber 
or  getting  minerals,  the  reversionary  hoir  or  the  limited  heir  may  have  a 
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ing  to  siiL'h  rules,  ha^  to  be  invested,  must  be  invested  in  trasUt 
securities;  the  limited   heir  is  not  required  to  give  a  gretkr 
degree  (jf  dUigence  than  the  diligence  which  he  gives  to  his  ovt  | 
affairs    (148) ;    he    is    not    responsible   for   ordinary  wei 
tear;  he  is  not  as  a  general  rule  entitled  to  retain  the 
of  fruits  (77)  raised  contrary  to  the  rules  of  good  husbandry.   If  I 
he  has  used   any  object  belonging  to  the  estate,  for  his  own 
benefit,  he  must  account  for  its  value  on  the  termination  of  Ui 
light ;  he  has  power  to  grant  leases,  and,  on  the  terminatioii  of 
his  rightj  the  rights  of  the  lessees  are  similar  to  the  rights  rf 
a  lessee  on  the  sale  of  the  tenement  leased  to  him  (215);  on  tke 
termination  of  the  right  of  the  limited  heir,  he  or  his  heirs  raw$ 
surrender  the  property  in  the  state  in  whieh  it  ought  to  be  if  iC  I 
had  been  managed  continuously  in   accordance  with  the  roki] 
stated  above^  and  to  render  an  account  of  the  manageincsil  d\ 
the  estate  if  required  to  do  so  by  the  reversionary  heir^ — B.O.R 
2119,  2130-2135. 

f.    Riglits  of  Limited  Heir  as  to  Bisbureementa 

646,  The  rules  on  this  subject  cannot  be  modified  by  tk# ' 
testator ;  they  pro\4de  as  follows  : 

(1)  the  ordinary  costs  of  preservation  have  to  be  borne  by  thej 
limited  heir ; 

(2)  costs  extending  beyond  the  ordinary  costs  which 
limited  heir  reasonably  incurs  for  the  preservation  of  the  pro^i^v 
may  be  defrayed  out  of  corpus  j  if  the  limited  heir  defnyi 
them  out  of  his  own  means  be  or  his  estate  is  entitled  ta  it-  j 
imbursementj  when  the  reversionary  heir  oomea  into  poeeea 

(3)  any  other  outlay  charged  on  corpus  (e*  g.  legBcies,  tefl»* 
mentary  burdens,  &c.)  is  dealt  with  in  the  same  way  as  tbeonihy 
mentioned  sub  (2) ; 

(4)  if  the  limited  heir,  for  the  benefit  of  the  property^  incitii  I 
outlay  not  pi-ovided  for  by  the  foregoing  rules,  he  is  entitled  Id 
re-iml  ursement   in  accordance  with  the  ndes  as   to  volttntaiy 
senrices  (301) ;  he  is  also  entitled  to  the  jfa^  toUemii — 1448iibffl 
— B.G.B.  2124-2126,  2136. 

ficht-me  cirawn  up  at  the  cost  of  the  estate*  fixing  tho  mode  in  which  mik  ] 
ptirpofle  is  to  b©  carried  out,  and   thia  scht^me  may  from  ilwam  to  ( 
modified  in  accordance  with  nltered  circumatanoea— B.G  B,  2128. 
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Bights  and  Iiiabilities  of  Beversionary  Heir  on  the 
Ternamation  of  the  Interest  of  the  Limited  Heir. 

S4d.  On  the  termination  of  the  interest  of  the  '  limited  heir '  * 
lie  reversionary  heii-^s  share  in  the  estate  becomes  vested  in  him, 
inless  he  disclaims  his  right  thereto  ^;  if  he  disclaims  his  share^ 
then  in  the  absence  of  any  contrary  direction  in  the  testator's  will^ 
it  goes  to  the  limited  heir  or  his  heirs  absolutely ;  the  mother  of 

'  nascitarus  ^  who  is  still  imboru  on  the  termination  of  the 
iterest  of  the  limited  heir  has  the  same  claims  as  to  mainten- 
ace  during  her  confinement  as  the  mother  of  a  ^  nasciturus  * 
who  becomes  entitled  on  the  testator's  death. 

A  reversionary  heir,  by  accepting  his  share  in  the  estate, 
becomes  personally  Hable  in  respect  of  all  the  outstanding  lia- 
bilities of  the  estate/  but  he  may  limit  his  liability  by  the 
eame  methods  as  another  heir.  The  inventory  taken  by  or 
on  behalf  of  the  limited  heir  enures  to  the  benefit  of  the 
reversionary  heir.  The  limited  heir  on  the  termination  of  his 
right  is  released  from  his  personal  liability  in  respect  of  the 
liabilities  of  the  estate^  except  in  so  far  as  the  reversionary 
heir  is  exempted  from  such  liability/  and  except  as  to  any 
particular  liability  which  must,  as  between  the  reversionary  heir 
and  the  limited  heirj  be  borne  by  the  latter.  The  limited  heir 
or  his  heirs  may,  however,  if  he  has  not  forfeited  his  privilege  of 
limitation  of  liability,  refuse  to  discharge  any  liability,  in  so  far 
as  the  property  which  he  is  or  they  are  still  entitled  to  claim 
from  the  estate  is  insufficient  for  the  purpose — B.G.B.  2139- 
2146. 


'  The  terra inaiion  mtjat  be  notified  by  the  limited  heir  or  his  hein*  to  the 
Competent  Probftte  Court— B.G.B.  2116. 

*  The  right  of  diaclajmer  may  be  exercUwl  at  any  time  after  the  testaior'a 

death B.G.B.  2142  (1).     As  long  as  the  limittnl  heir  in  ignorant  of  th« 

aoenial  of  the  right  of  the  reversionary  heir  he  retains  his  power  of  di»* 
position— B.G.B.  2140, 

*  Aa  to  the  merger  of  claima  and  liabilitiea  isee  B.G.B.  2143. 

*  Such  an  exemption  may  exist  where  legacies  and  burdens  are  chargeable 
ezcliiaively  on  the  interest  of  the  limited  heir.  A  limited  heir  who  has 
forfeited  his  privilege  of  limitation  of  liability  may  be  liable  to  a  much  wider 
extent  than  a  reversionary  htdr  who  i*  entitknl  to,  and  maltea  use  of  that 
privilege. 
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547.  As  mentioned  above  (529),  a  co-heir  may  sdl  and  msign 
his  share  in  the  estate  of  the  deceased.  The  whole  estate  caaoot 
be  awigned  by  the  heirs^  but  an  obligatory  agreement  may  be 
made,  by  which  the  heirs  jointly  agree  to  deliver  or  transfer  to 
the  purchaser  the  specific  objects  forming  part  of  the  €iCat& 
Such  a  transaction  is  called  Erhichafftkavf^  and  may  refer  to 
objects  of  which  the  ownership  is  for  the  time  being  vested  ia 
a  limited  heir  as  well  as  to  objects  vested  in  posseesioQ;  die 
share  of  a  co-heir  may  also  be  the  subject  of  such  an  obligatory 
agreement. 

The  following  rules  apply  to  an  obligattry  agreement  of  tb« 
nature  described  above : 

(1)  it  is  inoperative  unless  made  by  public  act — 97 — B.G.B* 
2871; 

(2)  the  benefit  accruing  from  the  lapse  of  a  legacy  or  testa- 
mentary burden  or  from  the  i?atisfaction  of  the  '  hotchpot '  lia- 
bility '  of  any  co-heir  is,  in  the  absence  of  an  express  provisiOD 
to  the  contrary,  deemed  to  be  included  in  the  sale — B.G.B, 
2372; 

(3)  where  the  share  of  any  co-heir  is  sold  by  such  an  obligatoiy 
agreement,  the  purchaser  is  not,  in  the  absence  of  an  agreement 
to  the  contrary,  entitled  to  any  other  share  in  the  estate  which, 
subsequently  to  such  sale,  becomes  vested  in  the  vendor  by  virtue 
of  any  reversionary  right,  or  by  reason  of  the  lapse  of  a  benefit 
given  by  the  testator  to  any  other  heir — B.G.B.  2373  ; 

(4)  The  vendors  are  bound  to  deliver  to  the  purchaser  aU 
objects  comprised  in  the  estate  at  the  date  of  the  agreementy 
and  to  assign  all  claims  for  compensation  and  all  obligatory 
rights  to  which  the  estate  is  entitled  at  that  date;  family 
portraits  and  family  papers  are  deemed  to  be  excluded  onlesB  the 
contrary  has  been  agre^  upon — B.G.B.  2373,  2374 ; 

(5)  if  the  vendors,  before  the  sale,  have  consumed  any  object 
comprised  in  the  estate,  or  have,  at  the  expense  of  the  estate. 
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^i-atuitously  conferred  any  benefit  on  any  third  party,  the  pur- 
chaser is  entitled  to  compensation  unless  he  made  the  purchase 
with  knowledge  of  the  facts ;  he  is  not  entitled  to  claim  compen- 
sation in  respect  of  any  dimmution  of  the  value  of  the  estate 
due  to  any  other  causes— B,G.B.  2375  ^ ; 

(6)  each  vendor  warmnts  his  absolute  title  to  the  share  sold 
by  him  and  his  freedom  from  restrictions^  as  well  as  the  freedom 
of  his  share  from  any  legacies  or  other  chargpes  not  disclosed  to  the 
purchaser ;  he  also  warrants  that  he  has  not  forfeited  the  privi* 
lege  of  limitation  of  liability ;  in  other  respects  the  rules  as  to 
warranty  of  title  on  an  ordinary  sale — 187  sub  (1) — are  applied — 
B.G.B.  2376  (1) ; 

(7)  there  is  no  warranty  as  to  the  quality  of  the  objects 
comprised  in  the  estate— B.G.B.  2376  (2); 

(8)  the  purchaser,  as  between  himself  and  the  vendors,  has  to 
harge  the  liabilities  of  the  estate  disclosed  to  him  at  the  time 

tlie  sale,  and  must  repay  to  the  vendors,  all  outlay  previously 
incurred  in  the  discharge  of  the  liabilities  for  which  he  is  respon- 
sible, and  all  necessary  outlay  previously  incurred  for  the  preser- 
vation of  the  estate  prior  to  the  sale ;  the  purchaser  must  also 
discharge  all  taxes  and  duties  payable  in  respect  of  the  estate, 
and  all  outgoings  usually  charged  on  corpus^ — B,G,B.  2878^ 
2379,  2381 ; 

(9)  the  purchaser,  as  between  himself  and  the  creditors  of  the 
estate,  i6  responsible  even  in  respect  of  such  claims  aa  under 
rule  (8)  are  chargeable  on  the  vendors ;  as  regards  limitation  of 
liability  the  purchaser  steps  into  the  vendor's  shoes  in  every 
respect— B.G.B.  2382,  2383; 

(10)  the  vendors  are  bound  to  give  notice  of  the  agreement 
to  the  Competent  Probate  Court;  if  notice  is  not  given  by  them 
or  by  the  purchaser  the  vendors  are  liable  in  damages  to  the 
creditors— B.G,B.  2384; 

(11)  if  the  purchaser  sells  the  benefit  of  the  agreement  to  a 
gub^purchaser  the  rules  relating  to  the  original  agreement  apply, 
mutath  mutandu,  to  the  new  agreement — B.G.B,  2885  ; 

>  Aa  to  merger  of  claima  and  liabilities  see  B^O.B.  2377, 
*  The  ordinary  outgoinga  usually  charged  to  income  are  borne  by  tlie 
purchaaer  a&  from  the  date  of  the  agreement,  and  he  ia  alao  entitled  to  the 
iflta  aa  from  that  date^B.G.B.  SasO. 
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(12)  the  rules  relating  to  an  obligatoiy  agreement  for  the  sale 
of  the  objects  comprised  in  an  estate  or  in  the  share  of  any  co- 
heir apply^  mutatis  mutandis,  to  an  obligatory  agreement  pro- 
viding for  the  gift  of  the  objects  comprised  in  the  estate  or  of  a 
share  therein ;  the  person  to  whom  sach  a  gift  is  promised  is 
not,  however^  entitled  to  compensation  in  respect  of  any  previoiis 
diminution  in  the  value  of  the  objects  comprised  in  the  agree- 
ment^ and  no  warranty  of  title  is  implied;  if  any  defect  of 
title  has  been  fraudulently  concealed  the  promisor  is  liable  in 
damages— B.6.B.  2885  (2). 
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AflMnt: 

meanijig  of  term,  127. 
Aflsisnxiient  of  rights : 

in  what  cases  prohibited,  194. 

form  and  effect  of,  194-196. 

in  partnership,  how  far  permitted, 
807. 
Assistanoe  :  see  Maritime  salvage. 
Assistant  guardian : 

when  appointed,  550. 
Associations : 

liabilities  of,  for  acts  of  agents,  157. 
Attestation : 

public,  of  documents,  91. 
Auction : 

biddings  at,  legal  effect  of,  98. 
Author : 

right  of,  to  remuneration,  291. 

duties  as  to  work,  298. 
Authority : 

warranty  of,  121. 

Bailment : 

nature  of  agreement,  297,  299. 
where  bailed  objects  are  stocks  and 

shares,  801. 
Bankruptcy : 
general  effect  of,  28. 
effect  of,  as  to  voluntary  gifts,  284. 
of  partner  in  a  firm,  effect  of,  808. 
administration  of  the  estate  of  a  de- 
ceased person  in,  658. 
Bastard : 
belongs  to  his  mother's   kindred, 

682. 
father's  liability  as  to  maintenance 

of,  642. 
mother's  claim  against  father  of,  548. 
not    subject    to   ordinary  parental 
power,  650. 
Bearer  : 

classification  of  instruments  to,  200. 
legal   characteristics  of  obligations 

to,  829,  880. 
certificate  of  land   charge  may  be 

issued  to,  441. 
Benefioium  oompetentiae  : 
how  far  recognized  in  German  law, 
282. 
Benefioium  excussionis  : 

when  available  for  surety,  818. 
Benefioium  inventarii  : 
German  equivalent  of,  576. 
Betrothal : 

legal  effect  of,  479,  480. 
Betting  agreement : 
effect  of,  311. 
Bigamy  : 
re-marriage  of  party  to  void  mar- 
riage before  decree  of  nullity  con- 
stitutes, 488. 


Bigamy : 

is  a  ground  of  divorce,  526. 
Bill  of  exchAnce : 

negotiability  of,  199. 

essential  characteristics  of,  827-30. 
BiUoflftdin«: 

negotiability  of,  199. 

essential  characteristics  of^  285.  SH. 
Birth: 

what  constitutes,  18. 
Boni  mores : 

definition  of,  99. 
Books  of  aooount : 

mercantile  traders  and  partnershifi 

bound  to  keep,  52. 
Bottomry  bond  : 

negotiability  of,  199. 

anomalous  nature  of  rights  eonfani 

by,  461. 
Boundaries  : 

adjoining  owners'  mutual  rights  ai 

to,  889. 
Breach  of  prom.ise  of  manisge : 

remedies  available  on,  479, 480 
Brokerage  agreements : 

rules  as  to,  278,  279. 
Brokers  : 

classification  of,  278. 
Building  rifi^hts  : 

heritable,  nature  of,  411,  412. 
Buildings  : 

collapse  of,  liability  for  damagv  6om 
by,  847. 

overlapping,  neighbours*  ri^t»  u 
to,  888. 

restrictive  covenants  as  to,  can  be 
made  to  run  with  the  land,  41& 
Burdens : 

gifts  inter  vivos  subject  to.  rules  u 
to,  285. 

testamentary,  rules  as  to,  619. 


OaxMUsity  : 
general  rules  as  to,  19. 
of  corporations,  36. 
as  to  commission  of  unlawful  icta 

rules  as  to,  885. 
testamentary,  rules  as  to,  598,  599. 
Carriage  of  goods : 
consignee's  rights  as  to,  285-287. 
documents  as  to,  285. 
sub-contractor's  liability  as  to,  288. 
circumstances  excluding  liability  as 
to,  288. 
Carriers: 
general  principles  as  to  liabilitT  d^ 

158. 
damages  payable  by,  in  respect  of 
deterioration  or  loss  of  goods  or  of 
delay  in  delivery,  187,  188. 
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Communal  orphan  oounoil :                               ^^^^| 

proceedinga  on  loas  or  ilpfue«»ment 

fitnctlono  of,  547,  568.                                          ^^^^| 

of,  442. 

Communication :                                                     ^^^^| 

right  to  d&livery  of,  on  payment  of 

of  oSer  and  acceptance,  how  effected ,                 ^^^^M 

mortgage  debt,  462. 

^^H 

Cartiiloate  of  inheritanoe  : 

Community     of     goods     between                ^^^^^ 

nature  and  effect  of,  637. 

spouaea                                                              ^^^H 

Certiff cate  of  shipment : 

clasaification  of  types  of,  610.                           ^^^^M 

moaniug  of  ternif  2S&. 

general,  rules  as  to,  611-616.                              ^^^H 

Charge,  perpetual:    «i»    Perpetual 

when  continued  tietween  surviving                ^^^^H 

charge. 

npoUiKt  and  issue,  517-520.                              ^^^^1 

Chargea  on  immovableii : 

Community  of  income  and  profits                 ^^^^H 

claeaification  of,  436. 

between  spouses :                                             ^^^^| 

rules  as  to,  52 1 ,  522.                                             ^^^M 

owner's,  nature  of.  445. 

Community  of  movables  between                ^^^^| 

collective,  meaning  of  term,  447, 

si^aseo :                                                           ^^^^H 

mortgagor's  right   to    tedeem.  447, 

rulea  as  to,  623.                                                     ^^^H 

44t. 

Community  of  ownership  :                                 ^^^^^ 

renunciation  of,  4^3,  454. 

generiil  rules  nn  to,  369*                                       ^^^^H 

diaoharge  of,  where  mortgagea  can- 

oiutuiil right »  of  participants,  360,                 ^^^^H 

not  be  found,  454, 

^^H 

mortgagee's  reiuediea  in  respect  of. 

Company                                                                  ^^^^H 

466-477. 

limited  by  shares,  German  eqniva-                ^^^^| 

transfer  of,  457, 

of,  43.                                                           ^^^H 

extinction  of^  458. 

Compensation :                                                     ^^^^H 

Chartered  societies  : 

mouning  of  term,  184.                                           ^^^^| 

rules  :is  to,  38* 

nature  of,  in  respect  of  damage  in-                ^^^^M 

Cheques  i 

llietad  by  unlawful  act,  888,                         ^^^1 

ioLVf  as  to,  199,  326, 

in  caaea  of  defamation,  840,                              ^^^^^ 

Children: 

in  caaea  of  seduction,  841.                                  ^^^^^ 

meaning  of  term,  wl^en  used  in  a 

in   cases  of  breach  of  promise  of                 ^^^^H 

wiJl,  fK)4, 

murriage,  479.                                                      ^^^^H 

Codicil : 

Competition  :    see  Unfair  compati-                 ^^^^| 

not  reniogfiized  in  German  law,  593. 

^^^^H 

Cogent  ground  : 

Component  part  :                                                       ^^^^H 

meaning  of  term,  2t^. 

meaning  of  term,  62.                                           ^^^^^ 

Co-heirs  : 

Compromise                                                            ^^^^H 

meaning  of  term,  576* 

effect  of.  183.                                                          ^^^H 

mutual  rights  of,  64  6. 

Compulsory  insurance :                                      ^^^^H 

liability  of,  special  rules  as  to,  666, 

sumomry  of  statutes  aa  to,  844^                          ^^^^| 

666. 

Compulsory  portion :                                          ^^^^H 

Collective  charge  : 

meaning  of  term,  578.                                          ^^^^H 

meaning  of  term,  447. 

.  persons  entitled  to,  627,                                       ^^^^H 

Commandite  company  : 

computation  of,  628,  629.                                     ^^^H 

meaning  of  term,  45. 

right  to,  under  what  circumstances                 ^^^^H 

Oommandite  partnership  : 

forfeited,  631,  632.                                              ^^H 

meaning  of  term,  50. 

burden  of,  how  apportioned,  688, 834.                 ^^^H 

rights  of  partners  in,  304,  305. 

Condition                                                                ^^^^M 

Commeroial  register  : 

meaningof  term,  101.                                         ^^^^| 

H    rales  as  to,  54. 

impomible,  111.                                                    ^^^^H 
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^^^^H           Condition 

Co-inirdtiea  :                                     1 

^^^^^H              necoa^ary. 

contribution  aa  b«iw««ii«  W        1 

^^^^^H             precedent^  subsequent^  IIK 

Criminal  pnniffhinffiil  i                  1 

^^^^H              protestative, 

effect  of,  on  personal  statiKv  H     1 

^^^^H 

Curator :                                              M 

^^^^^H             effect  of  unlawful  interference  with 

when  appointed,  559,              ^^fl 

^^^H                fulfilment  of,  114. 

—  abeentisp  560.                      ^H 

^^^^^B             distinguished  from  warranty^  212. 

—  ventris,  560,                         ^^H 

^^^^^H           Conflict  of  laws  : 

Currency :                                 ^^^| 

^^^^^H             us  to  validity  of  marringef  490. 

rule  of  interpruiatioii  as  IAv  uHH 

^^^^^H             as  bo  effects  of  marriage,  495. 

Custody  of  children  :                       1 

^^^^^H             im  to  mAtrimonial  regime,  498< 

after  dtvorc*?  of  pareotii,  hi^.          J 

^^^^^H              as  to  divorce,  524,  525. 

durine  marriage  of  p«reafci,8i.     1 

^^^^^H             as  to  legitimation,  535. 

Customary  law  *                                m 

^^^^^H              as  to  adopt  ion  f  538. 

how  far  np»plied.  5*                         ■ 

^^^^^H              as  to  maintenance  of  kindred^  542. 

I 

^^^^^H             as  to  claims  against  father  of  ille- 

^^M 

^^^^^H                 gitimate  cliild,  543. 

Damages,  pecuniary :              ^^H 

^^^^H              A8  to  parental  power,  544. 

when  awarded*  1 85.               :^^H 

^^^^^H             as    to    devolution    of   property  on 

when  recoverable  ui roapeali^^H 

^^^H                 dcjath,  582^85. 

sical  pain  or  mental  «ii1Im£^^H 

^^^^^H            Conjugal  community  : 

measure  of,  187.                      ^^^| 

^^^^^H             definition  of  t^rmt  492, 

see  Oompeusation.                    ^^H 

^^^^^H            ConsiKUee 

Deaf  and  dumb  --^-^--^j^:     ^^^1 

^^^^H              rights  of,  againnt  carrier,  285. 

rules  as  to  lu^                   *  i^i,  ^^^| 

^^^^^H            Continued  community   of   sooda  : 

appointment  •                 r  for.  SBH 

^^^^^H                  see  Community  of  goods  between 

Death:                                               ^ 

^^^^^^H                  spouaea. 

judicial  declaratit>n  of,  t^.     J 

^^^^^H            Contra  bonoa  morea  : 

proof  of,  29.                                ^H 

^^^^^H              moa n i ng  0 f  expresu i on «  1 OL 

of  partner,  effect  of,  307.       ^^^| 

^^^^H            Contract  of  inheritance  : 

effect  of  decUration  of.  on  ^^H 

^^^^1              nature  of,  622. 

rtag(*  of  sptniMe,  iflA.             ^^H 

^^^H              form  of,  ti2:i 

Debenture :                                 ^^B 

^^^H             eflect  of,  623,  624* 

Gorman  equivalent  of.  141*  4ft  1 

^^^^H             revoeaiion  of,  624. 

Declaration  of  intention  ^            1 

^^^^H            ContTiicta  nberrimae  fidei  : 

meaning  of  tenn,  80.                      1 

^^^^^1             German  equivaleot  of,  211, 

form  of,  89-91.                                    J 

^^^^^H           Contribution 

not  intended  8»ertoii»ly»  »ir«^^«tfl 

^^^^^m             as  between  co-sureties.  320. 

Defamation  :                                     m 

^^^^^m           Contribution  to  periodioal : 

when  ground  of  claim  for  Qtoil^ 

^^^^H              mutual  rights  of  author  and  pub- 

saUon,  340.                                    ■ 

^^^^B                  Ir.sher  an        297. 

what  compen.<«ation   olktalnali^H 

^^^^^1           Contributory  default : 

respect  of,  340.                      ^H 

^^^H              effect        154, 

privilege  in  cases  of,  941,       ^^H 

^^^^H           Conveyance  by  agreement  : 

Default  : 

^^^^H              meaning  of  term,  392. 

n<  gligent,  how  ceniitituted*  lit 

^^^^H            Co-operative  societies  : 

wilful,  how  coni»titut«»d,  Itkt 

^^^^H              German  law  as  to,  47. 

ccintributory,  how  mnniiitiipd*  U 

^^^^H            Co-ownerahip  : 

Defeotive  title  : 

^^^^H              how  constituted,  208,  S87. 

acquistitiiin   of  owneraliip  notwtf 

^^^^H             w^  Community  of  ownershipa. 

standing  tran^fop&f'a,  iW^  •! 

^^^^H            Copyright  : 

Degrees  of  kinship  and  Aflnltr^ 

^^^^H             Gi^nnan  law  as  to,  71,  72. 

hrtw  reckon  oil,  r»:iO. 

^^^^^H            Corporation 

Depositum  irregulare : 

^^^^H              capacity  of,  80. 

German  e*j|uiva!ent  of,  899* 

^^^^H              primary-  agent h  of,  who  are,  30, 

Dereliction  of  land  : 

^^^^H               directorate  of,  p^wer^s  of,  39. 

what  evidnoiw  of,  re<|nilv4y  JUl 

^^^^H            Corporation  sole 

Descent  of  land  i 

^^^^H             non-existent  in  German  law,  38, 

hxml  mlm  as  te,  &79.              ^^H 

^^^^H           Oorreal  obligation  : 

Diligence :                                  ^^H 

^^^^H             mean  i  ng  of  term ,  204. 

degieea  of.  151                          ^H 
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Piligenoe ; 

Bzoeptio  plurium  ooncnbentlom :                   ^^^H 

vfiuki  degree  of,  required  from  com- 

when  available,  532.                                             ^^^^| 

miBeion  mt*rchant,  26L 

Exchange                                                                 ^^^H 

what  degno  of^  requin^d  from  for- 

lo^ a^  to.  223.                                                       ^^^^H 

warding  agent,  288. 

Executors  :                                                              ^^^^^ 

what  degree  of,  required  fiom  bailee, 

nature   of   oflkv   of,   diatinguiahed                ^^^^| 

2Da. 

from  that  of  English  executors,                 ^^^H 

what  degree  of,  required  from  part- 

^^H 

ner,  306, 

ap})oiiitment  of,  how  effected,  620.                    ^^^H 

Diljgentia  quam  luia : 

functions  of,  641-644.                                         ^^^^M 

jiujiuiiig  tyf  term,  152. 

att  Certifloate  of  Inheritance.                          ^^^H 

Dipao  mania : 

Bxheredatio :                                                           ^^^H 

effect  of,  on  capatity,  21. 

in  ordinary  caM^-m,  631,  632.                                ^^^^| 

appointment  of  guardian  in  onaeof, 

bona  mentt^,  6;}2.                                                   ^^^^| 

667. 

Bxtravaganoe                                                        ^^^^| 

BiMolovaW  : 

a^  ground  of  appointment  of  a  guar-               ^^^H 

^^H 

K   of  share  company,  44. 

^^^^H 

^    of  co-o|»erative  ftocioty ,  47,  48. 

Factories :                                                                ^^^^| 

of  mutual  insurance  society,  49. 

liability  fur  .iccident  in,  344.                              ^^^^H 

Distraint,   landlord's  right  of:   see 

Factory  Acta :                                                         ^^^^^ 

Ijandlord's  right  of  pledge. 

ruleis  of  German   law  carrying  out                 ^^^^M 

Divorce : 

ol^ecta  of,  259.                                                  ^^^H 

conflict  of  lawfl  afl  to.  624,  625, 

sftf  Services,  agreement  for.                              ^^^^^ 

grounds  of,  626,  626, 

Family  council :                                                     ^^^^| 

effect  of,  52«. 

constitution  imd  functions  of,  668.                   ^^^H 

Domeatio  service : 

Family  name  :                                                       ^^^^| 

State  legi*»liition  as  to,  26^. 

right  to,  generally,  69.                                        ^^^^| 

Domioil : 

of  married  women,  rules  as  to,  493.                  ^^^^^ 

UermaLn  rules  as  to,  27. 

of  divorced  women,  rules  as  to,  628.                 ^^^^H 

Donatio  aub  modo : 

of  illegitimate  children,  rules  as  to,                 ^^^^H 

German  equivalent  of,  2S1. 

644.                                                                 ^^B 

Drawee  and  Drawer  of  bill  of  ex- 

Fann atock                                                            ^^^^M 

change  : 

nHea  a»  t».  242,                                                     ^^^^| 

legal  position  of,  S28> 

Faulty  possession :                                               ^^^^^ 

Dninkennesa :  set  Dipsomania,  In^ 

meaning  of  term,  372.                                          ^^^^H 

toxioation. 

Fiduciary  vendor :                                                  ^^^^H 

Duresa; 

when  oUoweti  to  purchase  for  his                 ^^^^^ 

effect  of,  as  to  declaration  of  intcn* 

own  account,  211,                                             ^^^^H 

tlOD,  110. 

Finder  of  loirt  objects  :                                         ^^^^| 

effect  of,  as  to  marriage,  487. 

rights  of,  362,  363,                                                ^^H 

Firm  name :                                                       ^^^^| 

right  to,  51,  69.                                                    ^^^H 

l!ameet  money : 

Fixtures :                                                                 ^^^H 

effect  of  payment  of,  1(>L 

ownership  of,  401.                                               ^^^^H 

Bmphyteuflia  : 

Forwarding  agent  :                                           ^^^^H 

Gormfin  equivalent  of,  411. 

diligence  required  ftrom»  88$.                          ^^^^H 

Ejitate  of  a  deceased  parson  : 

Foundation,  incorporated.                                 ^^^^B 

Testing  of,  rule  as  to,  586. 

rules  as  to,                                                                ^^^^H 

poeseesiou  of,  644« 

Foundation  fond  :                                                 ^^^^^ 

administration  of,  while  undivided, 

meaning   of    term    in   rules  as   to                 ^^^^H 

64f>. 

mutual  insurance  societies^,  49.                      ^^^^H 

distribution  of,  647,  648. 

^^^H 

liabilities  of,  649. 

failing  on  neighbours*  land,  Hghta                ^^^^| 

limitation  of  liability  in  reapeot  of^ 

aa  to,  38a                                                           ^^H 

how  forfeited,  650-652. 

Fruita  and  piroflts  :                                               ^^^^M 

admiiutjtr&tion  of,  by  administrator 

meaning  of  term,  64.                                          ^^^^H 

or  in  bankruptcy,  662,  653* 

poeseaaors*  righta  in  respect  of,  as                ^^^^H 

notice  to  creditors,  effect  of,  664. 

ag&inat  true  owner,  407.                                ^^^^H 

Sstoppel : 

Fungibles :                                                             ^^^^| 

H    German  equivalent  of,  143,  361,  362. 

meaning  of  term,  61.                                         ^^^^H 

670 


GENERAL  INDEX 


Fungibles : 
bailment  of,  rules  as  to,  299. 

Oaming  transactions : 
effect  of,  100,  187,  811. 
General  average  : 
rules  as  to,  861. 
Gtonerically  defined  thing : 
sale  of,  rules  as  to,  217. 
Gifts  inter  vivos  : 
comparison   between  Oerman  and 

EngUsh  law  as  to,  229-281. 
rules  as  to,  281-284. 
restoration  of,  after  breach  of  agree- 
ment to  marry,  480. 
restoration  of,  after  divorce,  529. 
Good  faith : 
rules  as  to,  104, 144. 
Goods: 
acceptance  of,  by  purchaser,  effect  of, 

218. 
duties  of  commission  merchant,  as 

to,  281. 
acceptance  of,  by  consignee,  effect  of, 

288. 
disparagement  of,  when  actionable, 

848. 
Guarantee : 
rules  as  to,  817-822. 
given  for  limited  time,  effect  of,  821. 
whether   terminated    by  death  of 

surety,  822. 
Guardian: 
when  appointed,  557. 
how  selected,  561-568. 
duty  of  person  appointed  to  accept 

office,  564. 
rights  and  duties  of,  566-568. 
vacation  of  office  of,  570. 
termination  of  guardianship,  571. 
Guardianship  Court : 
control  of,  as  to  management  of  mar- 
ried women's  property,  501,  512. 

—  as  to  exercise  of  parental  power, 
553. 

—  as  to  guardianship,  558. 

Hague  Convention  : 

as  to  marriage,  480,  490. 
Heirs: 

meaning  of  term,  581,  582. 

accrual  of  rights  of,  586. 

acceptance   and   disclaimer  of    in- 
heritance by,  638-640. 

claims    of,   against    person    taking 
possession  of  estate,  644-646. 

distribution  of  estate  among,  647. 

liabilities  of  estate,  how  borne  bv, 
648-666. 
see  Certificate  ofinheritance,Iiimited 
heir,  Beversionary  heir,  Statu- 
tory heirs.  Substitutional  heir. 


Heredes  sui : 

rights  of,  in  Roman  law,  686. 
Heritoble  building  right : 

meaning  of  term,  412. 
Hire-purohase  asreament: 

equivalent  of,  in  German  law,  tti 
Hiring  agreement :  sec  laetting  til 

hiring  agreement. 
Holder,  lawftil : 

what  constitutes,  198. 
Holograph  will : 

rules  as  to,  599,  600. 
Horses: 

sale  of,  rules  as  to,  218. 
Hotchpot : 

advances  to  be   brought  into,  SW, 

621,  629-681. 
Husband : 

wife's  duty  of  obedience  to,  4di 

wife  is  agent  for,  in  household  mtt- 
ters,  493. 

how  bound  to  maintain  wife,  I9i 

may  determine  wile's  agrMBeHs 
for  personal  servioes,  494. 

rights  and  duties  o^  under  ftati- 
tory  r^me,  600-506. 

rights  and  duties  of,  under  i^^ibi 
of  community  of  goods,  51i-Sli 
Hypotheoa : 

compared  with  charge  on  imBo^* 
ablee,  436. 

how  dlstinguiahed  from  pledge,  451. 
Hypothecary  oharg* : 

meaning  of  term,  486. 

rules  as  to,  438,  439. 

cautionary,  definition  of;  440. 

see  Certificate  of  charge. 

lUegality  : 
effect  of,  99,  100. 

as  a  ground  for  claiming  return  of 
objects  previously  delivered.  SSI 
Immaterial  objects  : 

rights  as  to,  71. 
Immorality : 
general  effect  of,  99,  101. 
effect  of,  as  to  claim  for  return  of  ob> 
objects  previously  delivered.  S51 
Immovables : 

general  rules  as  to  transaetioD^  re- 
lating to,  369,  370. 
Impediments  to  marriage : 
classification  of,  482. 
public  severing,  what  are,  4Si.  4^ 
private  severing,  what  are,  486, 4S" 
hindering,  what  are,  488,  489. 
tabulated      statement      compariii; 
German  and  English  law.  ai>  u\ 
489,  490. 
Impossibility  of  performance : 
effect  of,  167-171. 
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^^HGorporated  foundAtionB  : 

Interest                                                  ^^^^1 

^^■rules  as  to,  41, 

at  a  rute  exceeding  six  per  cent.,         ^^M 

^^koorporated  societjr : 

effect  of  promise  of,  on  right  of        ^^t 

^^■rulet)  aa  tOf  37-41. 

repayment,  104,  257.                               ^H 

^^nicorporation ; 

rules  of  interpreiatioti  as  to  pay-        ^^M 

^■ioss  of  identity  by,  401. 

ment  of,  145,  256,  257.                             ^H 

^^KxidiT6ct  posaeBflion  : 

when  ^payable  by  purchaser  delay-        ^H 

^^uneanlng  of  term,  373. 

ing  completion,  214,                               ^H 

^^bow  transferred,  373. 

right    of   partners    in    mercantile         ^H 

^^^dorfleinent : 

partnership,  as  to,  on  contribution        ^H 

^^piilea  as  to  instruments  Rasing  by, 

to  partnership  capital|  306.                    ^^M 

^m  199. 

Interim  guardian  :                                        ^^| 

^^Kifiuicy  : 

when  Appointed,  569.                                  ^^M 

^K^t  of,  20. 

Interpretation       of      Codes      and         ^H 

^^Diow  far  a  ground  of  excuse  for  the 

Statutes  :                                                    ^M 

^H^  Gommiaslon   of  an  unlawful  aet^ 

methods  of,  10-13.                                         ^H 

^V     385. 

Interpretations  of  declarations  of        ^^M 

'     In&tits  under  guardiauaMp  ; 

intention :                                                ^^M 

rules  as  to,  56(>-569. 

general  rules  as  to,  104-108.                     ^H 

Infants  under  parental  power  : 

as    to  performance  of  obligations,         ^^t 

general  rules  us  to,  646-560. 

rulesas  to,  144-150.                                  ^H 

statutory  agency  for,  5^. 

Intoxication  :                                               ^^H 

care  of  person  c^,  551. 

effect  of,  on  liability,  152,  336.                ^^| 

rules  as  to  management  of  property 

Inventor's  right :                                   ^^^^H 

of,  552-564. 

rulc^  as  to,  72-74.                                 ^^^^M 

Xnlieritance  : 

Inventory :                                              ^^^^^| 

j         meaning  of  term,  576. 

duty  to  furniHh,  how  interpreted,  ^^^H 

7^3nunciatlon  of  rigLt  to,  591. 

146.                                                             H 

forfeiture  of  right  to,  592. 

parentis    duty     to     furnish,    as    to         ^^| 

aoeeptance  and  disclaimer  of,  638-^ 

childron^s  property   on    re-mar-          ^^| 

640. 

riage,  553.                                                     ^H 

•ale  of,  undivided  share  in,  646. 

guardian's  duty  to  furuii^h^  568.               ^H 

agreement  for  sale  of,  legal  charafi- 

effect  of  non-compliance  with  order         ^H 

teristics  of,  662-664. 

to  furnish,  on  heir's  respon •nihility         ^H 

Injunction  : 

for  liabilities  of  e^state,  650.                     ^H 

rij;ht  to,  when  exercisable,  184. 

right  of  reversionary  heir  to  claim,         ^H 

Innkeepers  : 

from  li m i ted  heir,  65 7.                            ^H 

liability  of,  rules  as  to,  168. 

Island :                                                            ^M 

Insanity  :  se«  Mental  disease  or  dis- 

newly formed,  ownership  of,  395«           ^H 

turbance. 

lasue  :                                                              ^^M 

Inspection  : 

testamentary  gift  to,  of  named  per-         ^^M 

right  of,  how  exercisable,  77» 

son,  how  interpreted,  620*                      ^H 

Insula  in  flumine  nata : 

^^M 

owners  In  p  of,  395. 

Joint  adventure  :                                         ^H 

Insurance  : 

whether,  constitutes    partnership,        ^^M 

mutual,  rules  as  to  societies  for,  48. 

^M 

genera!  rules  as  to,  812,  313, 

Joint  Uabilitiea:                                   ^^^M 

marine^  rulos  aa  to»  813. 

presumption  as  to,  205.                      ^^^^H 

claims  in  respect  of»  how  far  cojji- 

rules  as  to,  205-207.                             ^^^^1 

1             prised    in    mortgage    of  insured 

Joint  rights  :                                          ^^^H 

property,  446. 

presumption  as  to,  207.                       ^^^^| 

5^  Compulsory  insurance.  Policy  of 

rules  as  to,  208.                                       ^^^^B 

inauranoe. 

Joint  share :                                                    ^H 

Intention ;    m«   Declaration   of  in- 

in  a   testator's  estate,   meaning  of         ^H 

tention. 

term,  605,                                                    ^H 

Intentional  default : 

Joint  will  of  spouses  :                                  ^H 

distinguished  from  wilful  default, 

rales  as  to,  593,  594.                                   ^H 

151. 

presumption  as  to  effect  of«  621.               ^^M 

Interest : 

Judicial  penalties  :                                       ^H 

compound,  how  far  prohibited,  100, 

imposition    of,    whi^n    authorijiedy       ^^M 

H        104. 

^^^M 
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Judicial  separation  : 

grounds  for,  and  effects  of,  529. 
Juristic  person : 

meaning  of  term,  17,  82. 
Jus  tollendi  : 

rule  of  interpretation  as  to,  147. 

lessee's,  242. 

possessor's,  on  being  ousted  by 
owner,  409. 

Kindred  : 

rules  as  to  degrees  of,  580. 

interpretation  of  term,  in  a  will,  604. 
Kinship  and  afilnity : 

when  an  impediment  to  marriage, 
486,  489. 

Land  charge  : 

meaning  of  term,  486. 
Land  Begistry : 

rules  as  to  establishment  of,  877. 

procedure  on  registration  of  rights 
in,  879,  880. 

entry  of  cautions  and  objections  in, 
effect  of,  880-882. 

effect  of  entries  in,  882. 

rectification  of,  rules  as  to,  888. 

presumption  as  to   mortgage  debt 

appearing  in,  488,  489. 
Landlord  and  tenant :  aee  Lease  of 

land. 
Landlord's  right  of  pledge  : 

rules  as  to,  245-247. 
Lapse  of  testamentary  gift : 

rules  as  to,  597. 

does  not  take  place  where  predeceas- 
ing descendant  leaves  issue,  597. 
Lapse  of  time : 

effect  of,  on  purchaser's  remedies, 
221. 
Lateral  support : 

right  to,  888. 
Lease  of  land : 

legal  nature  of,  287. 

maximum  duration  of,  239,  240. 

form  of,  240. 

lessor's  implied  duties,  241,  242. 

lessee's  implied  duties,  248-245. 

forfeiture  of,  rules  as  to,  250-251 . 

effect  of  sale  of  leased  land  on, 
261-254. 

cannot  be  registered,  879. 
Legacy  : 

meaning  of  term,  578,  611. 

benefit  of,  how  given,  611,  612. 

burden  of,  how  imposed,  618. 

general,  specific,  demonstrative, 
meaning  of  terms,  618-616. 

discretionary,  rules  as  to,  616. 

conditional,  rules  as  to,  618. 

reversionary,  rules  as  to,  618,  619. 


Legacy : 
acceptance  and  disclaimer  of^  Imw 

effected,  640,  641. 
Legitim  : 

historieal  statement  as  to  rigkt  d, 

626,  627. 

Legitimacy : 

of  children  of  void  or  voidabls  oar 

riage,  when  recognized,  488, 48i 

presumption  as  to,  of  children  bon 

in  wedlock,  581. 
Legitimation : 
by  subsequent  marriage  of  pareati, 

rules  as  to,  58^  538. 
by  order  of  public  auth<»ity,  rales 

as  to,  588,  584. 
conflict  of  laws  as  to,  585. 
Letter  of  advioe : 
as  to  goods  carried  by  land,  mles  u 

to,  285. 
Letting  and  hiring  m^pe^mnnnt : 
legal  character  of,  287. 
form  of,  240. 

implied  duties  of  parties  to,  241-2A&. 
remedies  of  parties  to,  247-25L 
Lex  Bhodia  de  Jactn  : 
German  equivalent  of,  861. 
Liability : 
absolute,   distinguished    from  Us- 

bility  for  de&ult,  161. 
circumstances  excluding,  152. 
contractual  modification  of,  151 
for  default  of  others,  rules  as  to. 

154-157. 
transfer  of,  rules  as  to,  201 -dOS. 
Libel :  see  Defamation. 
Lien  : 
rules  as  to  ordinary,  192. 
rules  as  to  mercantile,  192,  191 
Light  and  air : 

rights  as  to,  890,  891. 
Limitation    of    aotions:    .•^«e  Pre- 
scription. 
Limitation  of  UabiUty : 
right  of  heir  to,  649. 
forfeiture  of  privilege  of,  rulei  ts 
to,  650-652. 
Limited  heir : 
meaning  of  term,  577. 
legal  nature  of  interest  of,  610. 
rights  of  reversionary   heir  as  to 
control  of  management  of  property 
by,  657-660. 
Limited  partnership  : 
rules  as  to,  45-47. 
Lis  pendens : 

rules  as  to  effect  of,  162, 168. 
Loan : 
gratuitous,  of  things,  rules  as  to.  254. 
of  money  and  other  fungibles,  rales 
as  to,  255. 
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^BXiOftn  : 

Matrimonial  regime  :                               ^H 

^B  by  mercftntile  trader,  implied  term 

mode  of  describing,  510.                          ^M 

^f       as  to  payment  of  interest,  254>. 

relation  of  statutory,  to  contractual,      ^| 

XjOCAtiOf  oonductio ; 

497,  498,  509.                                            ■ 

Oerman  equivalent  of,  238. 

conflict  of  laws  as  to,  498.                       ^M 

^- Xiodsment  with  public  authority  : 

sfe  Husband,  Wife,  Community  of      ^* 

H    of  inoii^y  or  securities,  rules  as  to, 

goods  between  spouses,    Separa* 

■        178^180. 

tion  of  goods.                                          ^^ 

'      Iioat  objects:                                            ' 

Memorandum  of  association  :                ^H 

rules  as  to,  143,  362,  363. 

German  equivalent  of,  43.                 ^^^H 

Itottery  Uckets : 

Mental  disease  or  diaturbanoo  :     ^^^^| 

sale  of,  when  authorized,  312. 

effect  of,  on  liability,  152,  336.       ^^^^| 

IiUHAtioa :    see  Adults  under   guar- 

as  a  ground  of  divorce,  526,             ^^^H 

diauship. 

appointment  of  a  guardian  for  per-      ^U 

son  affected  by,  557,                              ^M 

MalxLtenanoe : 

Mental  inflrmity :                                       ^M 

1         right  tOf  ns  between  husband  and 

effect  of,  21,  557.                                 ^^M 

■         wif^,  494,  527. 

Mercantile  account  stated  :            ^^^H 

H    of  children^  after  dlyoroe  of  parents^ 

efifect  of,  330,  331.                              ^^^H 

H      '  rules  as  to,  528* 

Mercantile  agent :                             ^^^^| 

■    right  to,  as  between  kindred,  539- 

diligeui^e  required  from,  209.           ^^^^| 

P^        542. 

meaning  of  term,  279.                        ^^^H 

right  of  illegitimaio   child,  as  to^ 

general  rules  as  to,  279,  280.                   H 

against  natural  father,  542,  548. 

Mercantile  business  undertaking  :        ^M 

Manager  of  limited  partnership : 

assumption    of    Itabilities    of,    on      ^M 

powers  of,  46. 

transfer  of,  202,  203.                              ■ 

Mandate : 

Mercantile  employees :                             ^M 

rules  as  to,  270,  271. 

remuneration  of,  260.                                 ^M 

Mandatum  credit! : 

rights  of,  in  case  of  illness,  262,  263.       ^^ 

German  equivalent  of,  817, 

must  refrain  from  competition  with 

Marine  insurance  : 

master  while   employment  con*       ^_ 

rules  as  to,  313.  314. 

ttnues,  265.                                            ■ 

Maritime  salvage : 

rules  as  to  agreement  restraining      ^M 

rules  as  to,  358,  359. 

competition  of,  after  termination      ^M 

Marriage  : 

of  agreement,  101,  190.                          ^M 

effects  of,  23,  492-495. 

Mercantile  guarantee  :                              ^M 

restraint  on,  effect  of,  101, 

special  rules  relating  to,  817,  319,           ^M 

promise  of,  remedies  on  breach  of, 

Mercantile  order  to  pay  or  deliver  :      ^M 

185,  479,  480. 

rules  m  to,  199,  324-326.                           ■ 

S0«  Matrimonial  regime. 

Mercantile  partnership  ;                            ^M 

Marriage  brokage : 

rules  as  to,  302-307.                                   ■ 

agreements  as  to,  188. 

Mercantile  promise  to  pay  or  de-      ^M 

Maniage  ceremony : 

liver :                                                         ^H 

rules  as  to,  480^482. 

rules  as  to,  324-326.                                 H 

£ital  defe^cta  in,  what  are,  485. 

Mercantile  sain ;                                      ^H 

SB0    Impedimenta      to      marriage, 

remedies   on    broach  of  agreement      ^M 

Wullity  of  marriage,  Voidability 

for,  187,  222.                                           ■ 

of  marriage ; 

what  oonstitutes  acceptance  of  goods      ^M 

Marriage  contract  i 

in  the  case  of,  218.                                ■ 

meaning  of  term,  509. 

Mercantile  trader :                                     ^M 

form  and  effects  of,  509-511. 

meaning  of  term,  24,  35.                           H 

Marriage  property  register  i 

loan  by,  implies  stipulation  for  jjay-       ^M 

i'ffect  of  entry  in,  498,  508,  516. 

ment  of  interest,  256,                             ^M 

Marriage  settlement : 

Mercantile  transaction:                            ^B 

German  equivalent  of,  580. 

meaning  of  term,  25.                                 ^H 

Married  women  :  see  Wife, 

Minerals  :                                              ^^^H 

Master      and      servant :      969   Ap- 

ownership of,  387,  413,  414.            ^^^B 

prentices,  Mercantite  employees, 

Mines                                                     ^^H 

Services,  agreement  for* 

liability  for  accidents  in,  344,         ^^^H 

Matrimonial  regime  :                             , 

Misrepresentation ;                             ^^^| 

H      meaning  of  term,  495. 

effect  of,  generally,  109,  110.          ^^H 
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Misrepresentation : 
as  a  ground  for  the  avoidance  of  a 

marriage,  487. 
Mistake: 

effect  of,  generally,  98-97. 
as  a  ground  for  the  avoidance  of  a 

marriage,  487. 
as  a  ground  for  the  avoidance  of  a 

testamentary  disposition,  696. 
Mora  accipiendi  : 
meaning  of  term,  161. 
effect  of,  generally,  162. 
effect  of,  in  the  case  of  an  agree- 
ment for  work,  276. 
Mora  solvendi  : 
meaning  of  term,  and  effect  of,  160, 

161. 
effect  of,  in  the  case  of  a  reciprocal 

agreement,  174, 175. 
Mortgage  :  see  Charges  on  immova- 
bles. 
Mortgage  Banks : 
special  rules  as  to,  42. 
Mortgage  debt : 

maximum  time  for  repayment  of,  447. 

effect  of  repayment  of,  by  personal 

debtor,  by  owner  of  mortgaged 

property,  or  by  third  party,  448, 

449. 

effect  of  repayment  on  vesting  of 

charge,  449-452. 
Mortmain,  law  of : 
German  equivalent  of,  85. 
Movables : 
meaning  of  term,  60. 
Mutual  Insurance  Societies : 
rules  as  to,  48,  49. 

Name  : 

right  to  use,  69. 
Narcotics  : 

use  of,  effect  of,  on  liability,  152. 
Nasciturus  : 

deemed  to  be  living,  as  to  accrual 

of  inheritance,  18,  586. 
Nationality : 

effect  of,  on  exercise  of  rights,  26. 
Natural  obligation  : 

meaning  of  term,  138. 
Natural  persons : 

general  rules  as  to,  17,  18. 
Negligence  : 

degrees  of,  151,  152. 

contributory,  effect  of,  154. 
Negotiable  instruments  : 

as  things  embodying  rights,  66. 

assignment  of  rights,   represented 
by,  rules  as  to,  197. 

obligation  to  bearer  is  a,  880. 

delivery  of  things  represented  by, 
how  effected,  878. 


Negotiable  instmments : 

ownership  of,  how  transferred,  397, 
898. 

banker's  right  of  pledge  as  to,  461. 
Negotiorum  gestio  : 

German  equivalent  of,  148,  855. 
Neighbour's  rights : 

rules  as  to,  888-391. 
Next  of  kin  : 

rules  as  to  ascertainment  <^,  588, 

589. 
Noble  families : 

special  privileges  of,  579. 
Novatio : 

German  equivalent  of,  177,  201. 
NuUity  : 

meaning  of  term,  81. 
Nullity  of  marriage : 

distinction  between   absolute  and 
relative,  488. 

rules  as  to  effect  o^  482-484. 

Objection : 

entry  of,  in  land  registry,  efliBct  of, 

882. 
Obligation : 

meaning  of  term,  187. 

imperfect,  effect  of,  187. 

creation  of,  189-148. 

alternative,  effect  of,  147,  148. 
Obligation  to  bearer : 

meaning  of  term,  200,  829,  880. 

distinguished  from  promissory  note, 
829. 

State  legislation  as  to,  880. 
Occupancy : 

as  a  mode  of  acquiring  possession, 
878. 

as  a  mode  of  acquiring  ownerahip, 

895,  404,  405. 
Offer: 

binding  nature  of,  97. 
Offer  of  reward,  public  : 

rules  as  to,  98,  142,  882,  888. 
Officials,  public : 

rules  as  to  special  liabilities  of,  842. 
Order  to  pay  or  deliver  : 

rules  as  to,  824-826. 

9ee  Mercantile  order  to  piy  or  de- 
liver. 
Outfit  of  childrsn : 

rules  as  to  duties  relating  to,  545. 
Owner's  charge : 

meaning  of  term,  445. 
Ownership  : 

meaning  of  term,  885. 

remedies     against   disturbance    of 
rights  of,  886,  406-408,  410. 

usque  ad  coelum,   how   far  recog- 
nized, 886. 

how  acquired,  892-405. 
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O^mership  : 

see     Community     of     ownership, 
Neighbour's  rights. 

Factum  reservati  dominii : 
German  equivalent  of,  228. 
Parental  power : 
meaning  of  term,  546. 
when  exercisable  by  father  or  by 

mother,  547,  549. 
when  suspended,  548. 
when  modified,  554. 
when  terminated,  556. 
see  ITsufiruct. 
Parental  rights  as  to  adult  children : 

rules  as  to,  545. 
Partition  : 

right  to,  exercisable  by  participant 
in  property  held  in  co-ownership, 
860. 
Partner  dormant : 
meaning  of  term,  56. 
Partnership : 
general  rules  as  to,  50-52. 
agency  of  partners  for,  52,  58. 
dissolution  of,  rules  as  to,  58,  55. 
liability  of  partners  for,  54,  205. 
nature  and  form  of  agreement  creat- 
ing, 802-807. 
effect  of  partner's  death,  bankruptcy, 

or  retirement  on,  807,  808. 
Partnership  limited : 
meaning  of  term,  46. 
Partnership,  mercantile:   see  Mer- 
cantile partnership. 
Partnership,  non-mercantile : 
characteristics  of,  51. 
dissolution  of,  52,  58. 
Patent  right : 
rules  as  to,  72-74. 
Paternity : 
presumption  as  to,  581. 
French  rules  as  to,  582. 
Pawnbrokers : 
State  legislation  as  to,  461. 
Penalty : 

conventional,  rules  as  to,  189, 190. 
judicial,  rules  as  to,  191. 
Performance : 
meaning  of  term,  187. 
when  left   to   debtor's    discretion, 

rules  as  to,  145. 
place  of,  rule  of  interpretation  as  to, 

148,  149. 
place  of,  distinguished  from  place  of 

destination,  149. 
time  of,  rule  of  interpretation  as  to, 

150. 
mode  of,  rules  as  to,  164. 
by  instalments,   when  admissible, 
166. 


Performance : 
waiver  of,  effect  of,  182,  188. 
specific,  when  enforced,  184,  185. 
when  pecuniary  damages  substituted 

for,  185,  186. 
contemporaneous  performance,  on 
the  part  of  the  other  party,  when 
party  may  insist  upon,  185. 
Perpetual  charge : 
meaning  of  term,  480. 
creation  and  extinction  of,  481, 482. 
transmisslbility  of  benefit  of,  488. 
distinguished  from  annuity  charge, 
487,  488. 
Person : 

meaning  of  term,  17. 
Personal  services : 
agreement  for,  not  enforced  speci- 
fically, 184. 
Personal  servitude : 
meaning  of  term,  416. 
Personal  statute : 
meaning  of  term,  26. 
Pignus  : 

German  equivalent  of,  459. 
Place  of  performance  :  see  Perform- 
ance. 
Pledge  :  see  Bight  of  pledge. 
Pledgor : 

meaning  of  term,  461. 
Policy  of  insurance  : 
negotiability  of,  199. 
right  of  insured  to  receive,  818. 
valued,  rights  of  parties  under,  814. 
Possessio  contra  tabulas : 
when  g^ven  in  Boman  law,  626. 
Possession  : 
meaning  of  term,  371. 
indirect,  faulty,  proprietary,  joint, 

meaning  of  terms,  871,  872. 
transfer  of,  rules  as  to,  872-874. 
remedies    against    unlawful   inter- 
ference with,  874,  875. 
effect  of  possessor's  death  on  trans- 
mutation of,  874. 
action  for  establishing  right  to,  876. 
Possessor 
and  true  owner,  mutual  rights  and 
liabilities  of,  406-410. 
Possessor  of  estate  : 
meaning  of  term,  644. 
and  true  heirs,  mutual  rights  and 
duties  of,  644,  645. 
Possessory  remedies : 
several  kinds  of,  874-876. 
Power  of  appointment : 
testamentary,  how  far  permissible^ 

616. 
Pre-emption : 

personal  right  of,  rules  as  to,  226- 
228. 
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Fre-einption : 

real  right  of,  rules  as  to,  228,  229. 
Prescription : 

historical  statement  as  to,  129. 

general  rules  as  to,  129,  130. 

period  of,  how  computed,  130-182. 

effect  of  disabilities  on,  132. 

interruption  of,  meaning  of  term, 
132,  133. 

suspension  of,  meaning  of  term,  134. 

as  regards  claims  against  forward- 
ing agents  and  carriers,  284,  289. 

as  regards  claims  created  by  unlaw- 
ful acts,  349. 

obligation    of    party    profiting    by 
operation  of,  to  surrender  benefit, 
353. 
Primary  agents  of  ooiporations : 

rules  as  to,  36. 
Princely  fiajnilies : 

privileges  of,  24,  679. 
Private  law : 

meaning  of  term,  3. 
Privileged  property : 

meaning  of  term,  600,  612. 
Probate  : 

German  equivalent  of,  636. 
Probate  Court : 

what  German  Courts  perform  func- 
tions of,  579. 

function  of  Courts  corresponding  to, 
as  to  administration  of  estate,  635. 
Proouration,  powers  of : 

cannot  be  granted  by  non-mercan- 
tile partnerKhip,  61. 

rules  as  to,  117,  118. 
Prodigality  : 

effect  of,  21,  657. 
Prodigus:  see  Adults  under  guar- 
dianship. 
Produotion    of    things    or    doou- 
meets: 

rales  as  to,  77. 
Profits  : 

meaning  of  term,  64,  66. 
Profits  k  prendre  : 

German  equivalent  of,  415. 
Promissory  notes  : 

negotiability  of,  199. 
Property :  see  Ownership. 
Proprietary  possession  : 

meaning  of  term,  372. 
Protected  life  interest : 

form  of,  in  German  law,  681,  682. 
Public  act : 

meaning  of  term,  90. 
Public  law  : 

meaning  of  term,  8. 
Publisher : 

rights  of,  292. 

duties  of,  294. 


Publisher : 
transfer  of  rights  of,  295. 
Publishing  agreement : 
mutual  rights  of  duties  of  parties  to, 

291-294. 
effect  of  author's  death  on,  296. 
effect  of  publisher's  bankruptcy  on, 
296. 
Purchase  price : 
rule  of  interpretation  as  to,  218. 
purchaser's  right  to  claim  redoetioa 
of,  when  asising,  219. 
Purchaser: 
obligations  o(  210. 

Quarries: 

liability  for  accidents  in,  844. 
Querela  inoffloiosi  testament! : 

modem  development  of,  626. 

Bailway  owners  : 

liabilities  of,  159,  286,  289. 
Hatifioation  of  acts-in-tha-law 

rales  as  to,  119-121,  127,  128. 
Beal  agreement : 

meaning  of  term,  868. 
Beal  right : 

meaning  of  term,  67,  867. 
Beal  servitude : 

meaning  of  term,  415,  416. 

see  Servitude. 
Beoeiver : 

appointment  of,   for  protection  of 
mortgagee,  when  authorized,  456. 
Beoiprocal  agreements : 

meaning  of  term,  170. 

effect  of  impossibility  of  performance 
of,  171-174. 

effect  of  mora  as  to  performance  of, 
174,  175. 

right  to  rescission  of^  rules  as  to, 

176-177. 
Becovery  of  possession : 

action  for,  rules  as  to,  875. 
Bectification  of  land  resiatry :  set 

Ijand  registry. 
Bedemption : 

sale  subject  to  right  of,  rules  as  to, 
224-226. 

mortgagor's  right  o^  448,  449. 

third  parties'  right  of,  as  to  charge 
on  immovables,  449. 

pledgor*s  right  of,  469. 
Begister,  commercial : 

rales  as  to  entries  in,  54, 117. 
Begistered  ships : 

rales  as  to,  370,  384. 

right  of  pledge  over,  468,  464. 
Begistered  society : 

meaning  of  term,  88. 
Begistration    of   title  :    sm    I«and 
Begistry. 
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He-marriac*  of  widow  or  widower : 

rules  for  protection  of  ohildren  of 
former  marriagOy  65SL 
Bemorml  of  perfcner : 

ri^t  to,  how  exercisable,  809,  810. 
Bent: 

mlee  as  to  payment  of,  248,  246. 
Bennnciaiion  of  real  right : 

rules  as  to,  869,  870,  895. 
Beooission  of  reoiprooal  agreement : 

right  to,  when  arising,  176. 

effect  of;  176,  177. 
Bestraint  of  alienation : 

statutory  or  judicial,  rules  as  to,  100. 

obligation   of  person  benefited   by 
disposition  infringing,  to  surren- 
der benefit  acquired  thereby,  852. 
Bestrioted  capacity : 

meaning  of  term,  19,  20. 

effect  of,  85,  86. 
Bestrictive  covenants:   see  Build- 
ings. 
Bestitution  of  conjugal  community : 

claim  to,  not  enforced  specifically, 
185. 
Beversionary  heir : 

meaning  of  term,  577. 

limit  of  time  within  which  interest 
of,  must  Test  in  possession,  607, 
608. 

rights  of,  against  limited  heir,  657, 
658. 

rights  of,  on  termination  of  limited 
interest,  660,  661. 
Berersionary  lesacj  :  tee  Legaoy. 
Beward,  jmblic  otter  of : 

rules  as  to^  98^  142,  882,  888. 
Bight: 

real,  67,  867. 

obligatory,  67. 

in  personamy  67. 

in  rem,  67. 

substantlTey  67. 

absolute,  67. 

anteeedent,  66L 

ranedial,  08. 

as  to  fuimatsiial  elj«ei%  71. 

adjective.  74. 
BiglitofplM^s: 

landtord-a,  241^247. 

eontneiM^s,  m  Ut  ihi»^  MlUsfnA  er 

4MV4C1. 

as  i&  n«iiiU(!«}«4  fftvf^  <^<»^fcil  4lUara»- 

^ertMMtu  ve^  %m  4M.. 

4m. 


Bight  of  pledge  : 

p)edgee*s  duUMi  aa  to  pU^lged  ol\)t>ot, 
466-469. 

pUMlgt>r*s  right  to  reilt«em»  469« 

pl<Hlgoe*s  remedies*  469  475, 

extinction  ot  rules  as  to,  47A, 
Bight  of  way : 

legal  nature  of,  419. 

«M  Way  .of  ntoestity. 
Biver  bed  i 

dried  up,  ownomhtp  of,  896, 
Boots  and  branches : 

owner's  rights  in  ivspoot  of,  prd tent- 
ing from  neighbour's  land,  HHH. 

Sale: 

distinguished  fW^m  agreement  for, 
209. 

transfer  of  ownership  on,  209. 

vendor's  duty  an  to  disolosure  of 
defocU,  210.  211. 

warranty  of  title  and  oNMintlal  qua- 
lities on,  211-218. 

passing  of  risk  on,  214,  215. 

purchaser's    romodles    in   case    of 
breach,  216.221. 

acceptance  of  goo<lN  on,  218. 

right  to  cancellation  of,  wh<in  avail- 
able, 219. 

vendor's  remedies  in  ease  of  bresch, 
221  228. 

subject  it}  right  of  redemption,  rules 
as  to,  224-226, 

of  goods  on  approval,  rules  as  i^i,  224, 

«se  ICeroantile  sale. 
Sale  of  mortgaged  property  % 

order  of  O/urt  for,  how  obtAinable, 

456. 
Sale  of  pledged  property  t 

rules  as  to  tsittr^m  of  fUl^  of,  469 
474. 
Salvage ;  eee  Mariifme  salvage* 
Security: 

right  to,  bow  tgurreituid,  76,  77. 
Sednetion: 

right  to  oUaio  eompensatMrii  C'/f, 
9MMrral  rules  Bit  U*,  Zitt  t42. 

spiMrial  damagiMi  pmfMitUf  tm^  ua^W 

prooiieff;  t//  wnMrrff  47^,  4^« 
Self-defesee; 

rake  ae  t«,  74,  Th, 

ppt^gnX  rul«s  ae  to.  74-7^, 


MA«ft2a«  'Jl  uirm  im  a  mamUtfUf  ^m- 
tn^  yrvtryiiwgtL  ior  ^mmtsI  4>vNe 
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Separation  of  gooda : 

effect  of,  607,  608. 
Servant's  character : 

employer's  duty  to  furnish,  2(U. 
Services,  agreement  for : 

general  rules  as  to,  258,  259. 

payment  in  kind,  how  far  allowed, 
260. 

temporary  disability  of  employee, 
effect  of,  261. 

employer*s  duties  as  to  health  and 

morality  of  employees,  262>264. 
Servitude  : 

deemed  to  be  component  part  of  the 
dominant  tenement,  63. 

classification  of,  415,  416. 

real,  personal,  meaning  of  terms,416. 

how  created,  416,  417. 

effect  of  quasi-possession,  417. 

extinction  of,  428-430. 
Servitude,  personal : 

meaning  of  term,  416. 

rules  as  to  usufruct,  422-428. 

rules  as  to  restricted,  428. 
Servitude,  real : 

meaning  of  term,  416,  418. 

local  transference  of,  420. 

effect  of  sub-division  of  servient  or 
dominant  tenement  on,  420. 

remedies  for  protection  of,  420, 421. 

loss  by  prescription,  421. 
Set-off: 

general  rules  as  to  right  of,  180-182. 

assignee's  rights  as  to,  196. 
Severed  products : 

ownership  of,  how  acquired,  403. 
Share  certificate : 

rules  as  to  negotiability  of,  199. 

may  be  issued  to  bearer,  200. 
Share  companies  : 

rules  as  to,  43-45. 
Shipowners  : 

liabilities  of,  159,  346. 
Slander :  8e$  Defamation. 
Society : 

incorporation  of,  37-39. 

unincorporated,meaning  of  term,  49. 
Solidary  obligation : 

meaning  of  term,  204. 
Specific  performance  : 

right  to,  when  available,  184,  186. 
Specific  thing : 

sale  of,  rules  as  to,  217. 
Sporting  rights  : 

liability   of  person  exercising,    for 
damage  done  by  game,  346. 

rules  as  to,   determined   by  State 

legislation,  412. 
Statutory  agency : 

summary  of  rules  relating  to,  115, 
116. 


Statutory  agency : 

in  case  of  marriage  of  persons  of 
restricted  capacity,  486^  487. 

parent's,  650. 

guardian's,  666. 
Statutory  heirs : 

meaning  of  term,  685. 
Statutory  portion  : 

meaning  of  term,  676. 

computation  of;  688-69L 
Stocks  and  shares : 

duties  of  agents  purchasing  for  prin- 
cipals, 281. 

bailment  of,  rules  as  to,  800,  801. 

time  bargains  in,  effect  of^  815, 816. 
Stolen  objects: 

ownership  of,  rules  as  to,  897-899. 
Stoppage  in  transit : 

German  equivalent  o^  285w 
Sub-agent : 

right  of  forwarding  agent  to  employ. 

283. 
Subrogation : 

right  of,  in  case  of  impossibility  of 
performance,  169. 

right  of,  on  payment  of  compensa- 
tion for  damage,  or  loss,  189. 

right  of,  on  payment  by  surety  of 

guaranteed  debt,  320. 
Substitutional  heir : 

meaning  of  term,  577. 

how  appointed,  606,  608. 
Superficies : 

German  equivalent  of,  411. 
Sui>ervising  guardian : 

when  appointed,  667. 

selection  of,  563. 

rights  and  duties  of,  566,  666. 

remuneration  of,  666. 
Surety : 

extent  of  liabilities  of,  818. 

defences  open  to,  818,  819. 

remedies     of,     against     principal 
debtor,  319,  320. 

remedies  of,  against  oo.4uretiea,820. 

discharge  of,  rules  as  to,  321. 

death  of,  effect  of,  322. 
Syndicate : 

meaning  of  term,  61. 

Testament : 

no  longer  distinguished  from  eodi- 

cil,  593. 
Testamentary  burden : 

meaning  of  term,  678. 
Testamentary  capacity : 

rules  as  to,  698,  699. 
Testamentary  disposition  : 

meaning  of  term,  598. 
Testamentary  heirs : 

ascertainment  of  shares  of^  C04, 806. 
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Testamentaiy  heirs : 

right  of  survivorship  as  between,  605. 
Tafrtamentum  militare : 

equivalent  of,  in  German  law,  601. 
Things : 

meaning  of  term,  58-60. 

fungible,  what  are,  61. 

oonsumable,  what  are,  61. 

principal  and  accessories,  what  are, 
68,64. 

representing  rights,  rules  as  to,  65, 
66. 
Third  party: 

agreement  for  the  benefit  of,  effect 
of,  140-142. 

performance  for  the  benefit  o^  effect 
of;  166. 
Threats,  unlawftil : 

as  a  ground  for  the  avoidance  of  an 

act-in-the-law,  110. 
Time  bargains  in  stocks  and  pro- 
duce: 

effect  of,  815,  816. 

Time  of  performance :  see  Perform- 
ance. 
Time,  period  of : 

how  computed,  106-108. 
Time,  stipulation  as  to : 

effects  of,  81,  114. 
Title: 

warranty  of,  on  sale,  211,  212. 
Torts :  see  UnlawAil  acts. 
Trade  libels : 

rules  as  to,  843. 
Trade  mark : 

right  to,  rules  as  to,  70,  71. 
Trade,  restraint  of : 

how  far,  invalidates  an  agreement, 
101,  190. 
Trading  corporations : 

rules  as  to,  42-49. 
Treasure  trove : 

rights  as  to,  405. 
Truck  Acts : 

German  equivalent  of,  260. 
Trustees  : 

appointment  of,  to  secure  interests 
of  debenture-holders,  440,  441. 

when  executors  exercise  function  of, 
577. 

Ultra  vires : 

doctrine  of,  not  recognized  in  Ger- 
man law,  43. 
Undue  influence  : 

effect  of,  103. 
Unfair  competition  : 

when  treated  as  an  unlawful  act,  343. 
Unilateral  act : 

obligations  created  by,  rules  as  to, 
142. 


Unincorporated  societies  : 
rules  as  to,  49,  50. 
Unjustified  benefits : 
general  rules  as  to,  850,  851. 
Unjustified  Benefits : 
nature  of  claim  for  surrender  of, 
854,  855. 
Unlawftd  acts : 

capacity  to  commit,  152,  885-837. 
liability  for,  of  servants  and  agents, 

155-157. 
compensation  in  respect  of  damage 

caused  by,  rules  as  to,  188. 
summary  of  acts  deemed,  334,  388- 

840. 
rights  of  indirect  victims  of,  837, 

338. 
apportionment  of  liability  for,  be- 
tween several    tort-feasors,    848, 
849. 
Unlawftil    interference    with    pos- 
session : 

remedies  against,  874-876. 
Unlawftil  threats : 
as  a  ground  for  the  avoidance  of  an 
act-in-the-law,  110. 
Unsoundness  of  mind:  see  Mental 

disease  or  disturbance. 
Usucapio  : 
meaning  of  term,  78,  129. 
as  to  immovables,  394,  395. 
as  to  movables,  399,  400. 
Usufruct : 
nature  of  right  of,  416-422. 
objects  of  which,  may  be  granted, 

423. 
rights  and  duties  of,  person  entitled 

to,  424-427. 
of  husband  as  to  wife's  property, 

503. 
of  parent  over  child's  property,  555. 
Usufbructuary  lease  : 
meaning  of  term,  238. 
Usurious  transactions : 
effect  of,  102-104. 

Vendor  and  purchaser :  see  Bale. 
Vindicatio : 

German  equivalent  of,  406. 
Vis  major : 

meaning  of  term,  153. 
Voidability : 

meaning  of  term,  82. 
Voidability  of  marriage : 

rules  as  to,  484,  485. 
Voluntary  services  : 

general  rules  as  to,  355. 

conduct   of  business   on   behalf  of 
another,  effects  of,  356,  857. 

Wagering  agreements : 
rules  as  to,  811,  312. 
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Waiver  of  right  to  performance : 
effects  of,  182, 183. 
WarehooBeman : 
meaning  of  term,  298. 
liabilities  of,  298,  299. 
Warranty  of  authority : 
effects  of,  121. 

Warranty  of  title  and  of  essential 
qualities : 

on  sale,  rules  as  to,  211-218. 
\  Way  of  necessity : 
rules  as  to,  889. 
Weight : 
rule  of  interpretation  as  to,  145. 
Wife: 
must  obey,  492. 
power  of  agency  of,  493. 
power  of  contracting  of,  498,  494. 
duties  of,  as  to  husband's   main- 
tenance, 494,  495. 
privileged  property  of,  rules  as  to, 

499,  500,  511,  512,  521,  523. 
remedies  of,  against  husband,  508, 

504,  515,  516. 
liability  of,  for  debts,  504,  505,  514. 
powers  of  disposition  of,  in  respect 

of  common  property,  518. 
Wilftd  default : 

distinguished  from  intentional  de- 
fault, 151. 
WiU: 

form  of,  588,  599-602. 
interpretation  of,  594,  620,  621. 


Will: 

rendered  inoperative  by  gifts  to  of- 
ficiating judge  or  notary  or  wit- 
ness, 595. 

effect  of  testator's  mistake  as  to  faets 
on  dispositions  contained  in,  5%. 

lapse  of  gifts  contained  in,  597. 

effect  of  facts  happening  after  tes- 
tator's death  on  dispositions  con- 
tained in,  598. 

revocation  of,  how  effected,  602, 608. 

ambiguity  in,  effect  of,  621. 

opening  and  publication  of,  686. 
Windmill: 

right  to  prevent  planting  of  treet 
hindering  access  of  wind  to,  891. 
Work,  agreement  for : 

general  rules  as  to,  258,  271,  272. 

distinguished  from  agreement  for 
sale,  271,  272. 

distinguished  from  agreement  for 
services,  272. 

when  rules  as  to  mercantile  uk 
apply  to,  278. 

contractor's  rights  and  duties,  278- 
275. 

effect  of  breach  of,  275,  276. 

rescission  of,  rules  as  to,  277. 
Wreckage : 

rights  as  to,  405. 
Writing: 

when  required,  90. 

requisites  o^  91. 
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AblGsungssumme,  487. 
Abstrakter  Vertrag,  823. 
Abtretung,  195. 
Abzahlungageschftft,  228. 
Aktiengesellschaft,  48. 
Altenteil,  202,  480. 
Aneignung,  404. 
Anerbenrecht)  579. 
Anfechtbar  -  voidable,  82,  484. 
Anfechtungsgegner,  82. 
Angewiesener,  824. 
Anspruch,  67. 
Anwachsungsrecht,  605. 
Anweisender,  824. 
Anweisung,  824. 
Anweisungsempfftnger,  824. 
Arglist,  151. 
Arglistig,  211,  217. 
Arglistige  Tftuschung,  109. 
Aufgebot,  481,  654. 
Aufgebotsverfahren,  894,  454. 
Aufhebung  der  ehelichen  Gemein- 

schaft,  524. 
Auf  lage,  285,  578. 
Aufiassung,  892. 
AuflOsende  Bedingung,  111. 
Aufrechnung,  180. 
Au&chiebende  Bedingung,  111. 
Aufsichtsrat,  44. 
Auftrag,  270. 
Auftraggeber,  der,  270. 
Auseinandersetzung,  647. 
Ausfuhrungsgesetz,  5,  481. 
Ausgleichungspflicht,  590. 
Auslobung,  98. 
Ausserungstheorie,  86. 
Ausstattung,  70,  545. 
Aussteuer,  545. 
Beauftragte,  der,  270. 
Bedingtes  Bechtsgesch&ft,  81. 
Bedingung,  110. 

auflOsende,  111. 

aufschiebende.  111. 

notwendige,  111. 

uneigentliche.  111. 

unmOgliche,  111. 
Befreite  Yormundschaft,  558. 


BeMstetes  Rechtsgeschftft,  81. 
Belastetes  Grundstiick,  416.  . 
Bereicherung,  ungerechtfertigte,  148. 
Bergelohn,  858. 
Bergung,  858. 
Berufen,  561. 

Beschr&nkte  G^schftftsf&higkeit,  20. 
Beschrftnkte  pers6nliche  Dienstbar- 

keiten,  416. 
Besitzdiener,  Besitzgehilfe,  871. 
Bestallung,  565. 
Bestandteil,  62. 
Besteller,  der.  271. 
Bestimmungsort,  149. 
Beurkundung,  90. 
Bewegliche  Sachen  -  movables,  60. 
Bildende  Kunste,  72. 
BOrsenregiater  =  Bourse  Begister,  816. 
BOsliche  Sch&digung,  152. 
BOswilligkeit,  151. 
Bote,  115. 
Briefhypothek,      Briefgrundschuld, 

441. 
Buchhypothek,      Buchgrundschuld, 

441. 
Budnerrecht,  411. 
Btirge,  817. 
Burgschaft,  817. 
Chikaneverbot,  69. 
Credi^uftrag,  817. 
Darlehen,  255. 
Despacheure,  361. 
Dienendes  Grundstiick,  416. 
Dienstbarkeiten,  415. 
Dienstberechtigte,  der,  259. 
Dienstleistung,  der  zur,yerpflichtete, 

259. 
Dienstvertrag,  258. 
Dinglicher  Vertrag,  868. 
Dingliches  Recht,  67. 
Draufgabe,  191. 
Dreissigsten,  Recht  des,  649. 
Drohung  =  threats,  110. 
£he  B  marriage,  480. 
Ehegiiterrecht,  495. 
Eheliche  Lebensgemeinschaft,  492. 
Eheliches  Gaterrecht,  492,  495. 


^  It  was  the  author's  intention  to  use  the  modem  German  spelling,  but  in 
some  places  in  the  body  of  the  book  the  old  spelling  was  inadvertently  retained. 
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Ehelichkeitserklftning,  583. 

Ehescheidung  «  divorce,  524. 

Eheschlie88ung= celebration  of  mar. 
riage,  480. 

Ehevertrag,  496,  497. 

Eigenbesitzer,  872. 

Eigenhftndiges  TestameDt,  599. 

Eigentum  »  ownership,  385. 

Eigentum  zur  gesamten  Hand,  387. 

EigentUmergrundschuld,  EigentU- 
merliypothek,  445. 

Eingebrachtes  Gut,  499. 

Eingetragener  Yerein,  38. 

Einigung,  368. 

Einrede  der  Vorausklage,  318. 

Eintragungsbewilligung,  380. 

Einwilligung,  127. 

Elterliche  Gewalt,  544. 

Empf&ngnisszeit,  531. 

EmpfangsbedQrftige  WillenBerklft- 
rung,  80. 

Empfangstheorie,  87. 

Entmiindigung  =  placing  under  guar- 
dianship, 20. 

Erbbaurecht,  411. 

Erbe  =  heir,  576. 

Erbfall,  586. 

Erbpacht,  411. 

Erbschaft,  576,  586. 

Erbschaftsbesitzer,  374,  644. 

Erbschaftskauf,  662. 

Erbschein,  637. 

Erbunwardigkeit,  576,  592. 

Erbvertrag,  622. 

Erbverzicht,  576,  591. 

Erfiillungshalber,  177. 

Erfiillungsinteresse,  187. 

ErfQllungsort,  149. 

Erfullungsstatt,  an,  177. 

ErgAnzung  des  Pflichtteils,  630. 

Erklftrungstheorie,  92.  ^ 

ErOffnungsprotokoll,  636. 

Errichtungsprotokoll,  600. 

Errungenschaftsgemeinschaft,  521. 

Ersatzerbe,  577,  606. 

Ersitzung,  129,  394,  399. 

Erwerbs-  und  Wirtschaftsgenossen- 
schaft,  47. 

Fahrl&ssigkeit,  151. 

Fahrnissgemeinschaft,  523. 

Faustpfand,  459. 

Fehlerhafter  Besitz,  372. 

Feldesstreckung,  414. 

Fensterrecht,  390. 

Firma  =  firm  name,  69. 

Fiskus,  33. 

Fortgesctzte  Outergemeinschaft,  518. 

Freie  Yerfugung,  656. 

Freies  YermOgen,  555. 

Freizeichen,  70. 

Fruchte  -  miits,  64. 


FQrsorgeerziehung,  551. 
Gtobrauchsmuster  »  usefiil  modeL  7S, 

74. 
Oegen  die  guten  Sitten,  99,  101. 
Oegenseitiger  Yertrag,  140. 
Gegenvormund,  557. 
Gehalfen,  154. 
Geisteskrankheit,  20. 
Geistesschwfiche,  21. 
Gelegenheitsgesellschaft,  51. 
Gemeindevorsteher,  602. 
Gemeindewaisenrath,  547. 
Gemelnschaft,  143. 

des    beweglichen  YermOgens   nnd 
der  Errungenschaft,  523. 

nach  Bnichteilen,  859,  887. 

zur  gesamten  Hand,  859,  646. 
Gemeinschaftlicher  Erbteil,  605. 
Gemeinschaftliches  Testament,  594. 
Genehmigung,  127. 
Gerichtliche  Beurkundung,  90. 
Gesamtglftubiger,  204,  207. 
Gesamtgrundschuld,  447. 
G^esaratgut,  511. 

Gesamtgutverbindlichkeiten,  514. 
GesamthAnder,  51,  208,  859,  511. 
Gesamthypothek,  447. 
Gesamtschuldner,  204. 
GeschAftsf&higkeit,  19,  88. 

Beschrftnkung  der,  20. 
Gesch&ftsfahrer,  46,  856. 
Geschfiftsfahrung  ohne  Aultrag,  143, 
855.  -«    --T 

Gesch&ftsherr,  856. 
Gesellschaft  i-  non-mercantile   part- 
nership, 51. 
mit  beschrftnkter  Haftong  •-  part^ 
nership  with  limited  liability,  45. 
Gesetzliche  Erben,  586. 
Gesetzlicher  Erbteil,  576. 
Gesetzlicher  Yertreter,  84. 
Gtosetzliehes  Giiterrecht,  496i. 
Gew&hrfrist,  218. 
GewAhrleistung,  212. 
Gewerbsm&ssig,  278. 
GlAubiger-Yerzug,  161. 
Grobe  FahrUssigkeit,  152. 
Grosse  Hayerei,  361. 
Grund,  wichtiger,  266. 
Grundakten,  380. 
Grundbuchblatt,  878. 
Grunddienstbarkeit,  416. 
Grundschuld.  435,  486. 
Grundstfick  des  Berechtigten,  416. 
Gnindstiickpfandrechte,  485. 
GrQndungsfonds,  49. 
Guterrechtsregister,  498. 
GUtertrennung,  507. 
Gute  Sitten,  gegen  die,  99. 
Hammerschlagrecht,  891. 
Handelsgesch&ft,  25. 
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Handelsgesellschafb,  offene,  50. 
Handelam&kler,  278. 
Handlungsagent,  119,  279. 
Handlungsf&higkeit,  88. 
HandlungsYollmacht,  118. 
Hauptm&ngel,  213. 
Hauptsache,  63. 
Hftuslerrecht,  411. 
Hemmung  der  Yeijfthrung,  132. 
Herrschendes  Grundstdok,  416. 
Hinterlegung,  178. 
HOhere  Gewalt,  153. 
HOlfeleistung,  858. 
Hiilfslohn,  358. 
Hypothek,  435,  436. 
Inventar-sfarm  stock,  242. 
Inventar  —  inventory,  500,  553,  568, 

650. 
Inventarfrist,  650. 
Irrtum  =  mistake,  94. 
Kaufauf  Probe,  224. 
Kauf  nach  Probe,  224. 
Kaufmann,  24. 
Kaufm&nnischer         Verpflichtungs- 

schein  »  Mercantile  promise  to  pay 

or  deliver,  199,  326. 
Kaufm&nnisches  Zuriickbehaltungs- 

recht  B  Mercantile  lien,  192. 
Kommanditgesellschaft,  50. 
auf  Aktien,  45. 
Kommanditist,  55. 
Kommissionftr,  280. 
Kontokorrent,  331. 
Kontokorrent-Vertrag,  830. 
Konventionalstrafe   »    conventional 

penalty,  190. 
Korrespektive  YerfQgungen,  595. 
Kraftloserkl&rung,  197. 
Kreditauftrag,  317. 
Lagerhalter,  298. 
Landgut,  245,  648. 
Laufende  Rechnting,  331. 
Leibrentenvertrag,  315. 
Leistung,  137. 
Leistungsort,  149. 
Letztwillige  Yerfiigung,  593. 
Lichtrecht,  890. 
LOschungsbewilligung,  880. 
M&kler,  278. 
Mftklervertrag,  278. 
Mietvertrag,  288. 
Mietzeit,  23& 
Mindeigfthrige,  20. 
Minderkaufimann.  25. 
Minderung,  187,  218. 
Mitbesitz,  372. 
Mitburgen,  320. 
Miteigentum,  Eigentum  nach  Bruch- 

teilen,  387. 
Miterben,  576. 
Mittelbarer  Besitz,  372. 


Mtindel,  557. 
Mutung,  413. 
Nacherbe,  577,  607. 
Nachlassgericht,  579. 
Nachlassglftubiger,  649. 
Nachlasspfleger,  635. 
Nachlassverbindlichkeiten,  649. 
Nachlassverwaltungy  650. 
Nachtrag,  593. 
Nachzettel,  593. 
Nichtig  «  void,  81. 
Nicht  rechtsf&higer  Yerein,  50. 
Niessbrauch,  Niessbraucher,  422. 
Notarielle  Beurkundung,  90. 
Notwendige  Bedingung,  111. 
Nutzungen  ==  profits,  64. 
Nutzungspfandrecht,  465. 
Obligatorischer  Yertrag,  139. 
Obligatorisches  Recht,  67. 
Offene  Handelsgesellschaft,  50. 
Qffentlich  beglaubigt,  91. 
Ohne  rechtlichen  Grand,  350. 
Pachtvertrag,  238. 
Pachtzeit,  238. 
Pandektenlehrbilcher,  6. 
Parentel,  588. 
PersOnlich  haftender  Gesellschafter, 

45,  55. 
Pfand,  461. 
Pfandglftubiger,  461. 
Pfandrecht,  460,  461. 
Pf&ndung,  460. 
Pfleger,  559. 
Pflichtteil,  578. 
Police,  313. 

Potestatisbedingong,  112. 
Prokura,  117. 
Beallast,  419,  430. 
Hecht  des  Dreissigsten,  649. 
Rechtsmhigkeit,  19. 
Hechtsgesch&ft,  78. 
Rentenguter,  481. 
Rentenschuld,  430,  435,  437. 
Rhederei,  361. 
Ristornogebtlhr,  314. 
Sachen,  58. 
Sachinbegriff,  59. 
Sachleihe,  254. 
Schadensersatz,  184. 
Schenkung,  231. 
unter  Auf  lage,  235. 
Schltisselgewal^  498. 
Schuldanerkenntniss,  823. 
Schuldner-Yerzug,  160. 
SchuldUbernahme,  201. 
Schuldverh&ltniss,  67,  137. 
Schuldversprechen,  328. 
Scharfrecht,  413. 
Seetriftige  Guter,  405. 
Selbsthiilfe,  74. 
Selbstschuldner,  319. 
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Selbstverteidigung,  74. 
Sicherheit  «  security,  76. 
Sicherheitshypothek,  440. 
Sicherheitsiibereignung,  460. 
Sondergut,  511. 
Sorgfalt,  151. 
StaatsangehOrigkeit,  26. 
Standesbeamter,  481. 
Standesmftssiger  Unterhalt,  541. 
Stiftung  =  foundation,  41. 
Stiftungsurkunde  «  act    of   founda* 

tion,  41. 
Stiller  Gtesellschafter,  56. 
Strandtriftige  Oiiter,  405. 
Strandungsordnung,  405. 
Subjectiv  dinglich,  482. 

persGnlich,  482. 
Tatsftchliche  Gewalt,  871. 
Tazirte  Police,  814. 
Teilbesitz,  372. 
Teilgrundschuldbrief,  441. 
Teilhypothekenbrief,  441. 
Todeserklftrung,  29. 
Treu  und  Glauben  b  good  faith,  104, 

144. 
Trunksncht,  21. 
UnbewegUche  Sachen = immovables, 

60. 
Uneigentliche  Bedingung,  111. 
XJngerechtfertigte  Bereicherung,  850. 
Unraittelbarer  Besitz,  872. 
UnmOgliche  Bedingung,  111. 
Unterbrechung  der  Yerjfthrung,  182. 
Unterhaltspflicht,  538. 
Untemehmer,  der,  271. 
Unwesentlicher  Bestandteil,  62. 
XJrheberrecht,  71. 
Verfiusserungsverbot  =^  restraint    on 

alienation,  100. 
Verbindung,  401. 
Verbotene  Eigenmacht,  874. 
Verbrauchbare  Sachen,  61. 
Verein,  88. 

eingetragener,  88. 

nicht  rechtsf&higer,  50. 
Verfiigung.  127. 

VerfUgung  von  Todeswegen,  593. 
Vergleich,  183. 
Verjahrung,  129. 
Verkehrsbediirfniss,  92. 
Verleihung,  414. 
VerlObniss,  479. 
Verm&chtniss,  578. 
Yermftchtnissnehmer,  611. 
Vermengung,  402. 
Yermischung,  402. 
YermOgensvorteil,  611. 
Yernehmungstheorie,  87. 


Yerpf&nder,  461. 

Yerpflichtungsschein,       kauftninni- 
scher  *^  mercantile  promiae  to  pay 
or  deliver,  199. 
Yerschollene,  29. 
Yersohwftgert,  580. 
Yerschwendung,  21. 
Yersicherte,  der,  818. 
Yersicherungsnehmer,  der,  818. 
Yersioherungsverein    aof   Gegentei- 

tigkeit,  48. 
Yertrag,  80,  189. 

Yertragsm&ssiges  Qiiterrecht,  496. 
Yertretbare  Sachen,  61. 
Yertreter^  agent,  114. 

gesetzlicher,  84. 
Yertretung,  81,  115. 
Yerwahrungsvertrag,  297. 
Yerwaltungsgemeinschaft,  499. 
Yerwandte  erster  Ordnung,  588. 

zweiter  Ordnung,  588. 

in  der  geraden  Linie,  580. 

in  der  Seitenlinie,  580. 
Yerzug,  160. 
Yollkaufmann,  25,  117. 
Yolhnacht,  116. 
Yoraus,  587. 

Yorbehaltsgut,  500,  511. 
Yorerbe,  577. 
Yorkauf,  226. 

Yorlftufiger  Yormund,  559. 
Yormerkung,  881. 
Yormund,  557. 
Yorsatz,  151. 
Yors&tzlich,  889. 
Yorstand,  89,  44. 
Wandelung,  217. 
Warenzeichen,  70. 
Wechsel,  827. 
Wegnahmerecht  *  jus  tollendi,  147, 

242,  271. 
Werkvertrag,  258. 
Wesentlicher  Bestandteil,  68. 
Wichtiger  Grund,  266. 
Widerspruch,  882. 

Wiederherstellung  der  eheliehen  1^* 
meinsohaft »  restitution  of  the  con- 
jugal  community,  492. 
Wiederkauf,  224. 
Willenserklftrunff,  80. 
Willenstheorie,  92. 
Wohnsitz,  27. 
Wucher  »  usury,  102. 
ZubehGr,  68. 
Zug  um  Zug,  185. 
ZurCickbehaltungsrecht,  192. 
Zustimmung,  127. 
Zwischensp^teur,  288. 
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The  Principles  of  Morals.     By  T.  Fowua  and  J.  M.  Wilsok.     8va 

14s.    Also,  separately— Part  I,  3s.  6d.     Part  II,  10s.  6d. 

L^c;  or,  The  Morphology  of  Knowledge.   ByB.BooAVQUR. 

Two  volumes.    8vo.    £1  Is. 

Lectures  and  Essays  on  Natural  Theology  and  Ethics. 

By  W.  Wallace.      Edited,  with  biographical  introduction,  by  E.  Caibu. 
With  portrait     8vo.     12s.  6d. 

Studies  in  History  and  Jurisprudence.    By  Rt  Hon.  J.  BmTci, 

1901.     2  vols.     8vo.     £1 5s.  net 

The  Theory  of  Good  and  Evil.    By  h.  Rashdall.   svo.   2v6k. 

In  the  Press. 

The  Herbert  Spencer  Lecture.     Delivered  at  Oxfoid,  Maich, 

1905,  by  Frederic  Harrison.     8vo,  paper  covers,  2s.  net. 
An  Introduction  to  Logic.    By  H.  W.  B.  Joseph.    8vo.    98.  6d.  net 
Essay  on  Truth.     By  H.  H.  Joachim.     8vo.    68.  net 

Elementary  Logic 
The  Elements  of  Deductive  Logic.     By  t.  Fowlou   Tenth 

edition,  with  a  collection  of  examples.     Extra  fcap  8vo.    3s.  6d. 

The  Elements  of  Inductive  Logic.    By  the  same,  sixth  editkNi. 

Extra  fcap  Svo.    6s.  In  one  volume  vith  Deductive  Logic,  7g.  6d. 
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Jurisprudence 
Bentham's   Fragment  on   Government.      Edited  by  f.  c. 

Montague.     8vo.     7s.  6d. 

Bentham's  Introduction  to  the  Principles  of  Morals  and 

Legislation.     Second  edition.    Crown  Svo.    6s.  6d. 

Studies  in  History  and  Jurisprudence.     By  the  Right  Hon. 

James  Bryce.     1901.    Two  volumes.     Svo.     £1  5s.  net. 

The  Elements  of  Jurisprudence.     By  t.  e.  Holland.     Tenth 

edition.     1906.    Svo.     10s.  6d. 

Elements  of  Law,  considered  with  reference  to  Principles  of  General 
Jurisprudence.  By  Sir  W.  Markbv,  K.C.I.E.  Sixth  edition  revised,  1905. 
Svo.     12s.  6d. 

Roman  Law 
Imperatoris   lustiniani   Institutionum  Libri  Quattuor; 

vrith  introductions,  commentary,  and  translation,  by  J.  B.  Moyle.  Two 
volumes.  Svo.  Vol.  I  (fourth  edition,  1903),  16s. ;  Vol.  II,  Translation 
(fourth  edition,  1906),  6s. 

The  Institutes  of  Justinian,  edited  as  a  recension  of  the  Institutes 
of  Gains.     By  T.  E.  Holland.    Second  edition.     Extra  fcap  Svo.    5s. 

Select  Titles  from  the  Digest  of  Justinian.    By  t.  e.  Holland 

and  C.  L.  Shadwell.    Svo.     146. 
Also,  sold  in  parts,  in  paper  covers :  Part  I,  Introductory  Titles.    2s,  6d. 
Part  II,  FamUy  Law.    Is.     Part  III,  Property  Law.    2s.  6d.     Part  IV, 
Law  of  Obligations.      No.  1.    3s.  6d.     No.  9.    46.  6d. 

Gai  Institutionum  luris  Civilis  Commentarii  Quattuor : 

with  a  translation  and  commentarv  by  the  late  E.  Poste.  Fourth  edition. 
Revised  and  enlarged,  by  E.  A.  WHim^cK,  with  an  historical  introduction 
by  A.  H.  J.  Greekidoe.    Svo.     16s.  net. 

Institutes  of  Roman  I^aw,  by  R.  Sohm.  Translated  by  J.  C. 
Lediie  :  with  an  introductory  essay  by  E.  Grueber.  Second  edition.  1901. 
Svo.  18s. 

Infamia  ;  its  place  in  Roman  Public  and  Private  Law.  By  A.  H.  J. 
Greekidoe.    Svo.     10s.  6d. 

Legal  Procedure  in  Cicero's  Time.     By  a.  h.  j.  Greeotdge. 

Svo.    £1  Is. 

The  Roman  Law  of  Damage  to  Property :  being  a  commentary 

on  the  tiUe  of  the  Digest  *  Ad  L^em  Aquiliam '  (ix.  2),  with  an  introduction 
to  tiie  study  of  the  Corpus  luris  Civilis.     By  E.  Grfeber.    Svo.     10s.  6d. 

Contract  of  Sale  in  the  Civil  I^^   ByJ.  b.  Moyle.  svo.  i08.6d. 


CLARENDON  PRESS  BOOKS 


English  Law 
Principles  of  the  English  Law  of  Contract,  and  of  Agency  in 

its  re&tion  to  Contract.    By  Sir  W.  R.  Ansok.   Eleventh  edition*    1906.    8va 
10s.  6d. 

Law  and  Custom  of  the  Constitution.    By  the  same,    in  two 

parts. 

Parti.   Parliament    Third  edition.    Svo.     12s.  6d. 
Part  II.   The  Crown.    Third  edition  in  preparation. 

Calendar  of  Charters  and  Rolls,  containing  those  preserved  in  the 
Bodleian  Library.    8vo.    £1  lis.  6d. 

Introduction  to  the  History  of  the  Law  of  Real  Property. 

By  Sir  K.  £.  Digby.     Fifth  edition.    8vo.     Us.  6d. 

Handbook  to  the  Land-Charters,  and  other  Saxonlc  Documents. 
By  J.  Eable.    Crown  8vo.     16s. 

Fortescue's  Difference  between  an  Absolute  and  a  Limited 

Monarchy.      Text  revised  and  edited,  with  Introduction,  etc,  by  C. 
Plummer.     8vo,  leather  back.     19s.  6d. 

Legislative  Methods  and  Forms.     By  Sir  c.  p.  Ilbebt,  K.c.s.1. 

1901.     8vo,  leather  back.     16s. 

Modem  Land  Law.    By  E.  Jenks.   svo.   i5s. 

Essay  on   Possession  in  the   Common   Law.     By  Sir  F. 

Pollock  and  Sir  R.  S.  Wright.     8vo.     8s.  6d. 

Outline  of  the  Law  of  Property.    By  T.  Raleigh,   svo.   ts.  6d. 

Villainage  in  England.    ByP.ViNOGRADOFF.    8vo,  leather  back.    16S. 

Law  in  Daily  Life.  By  Rud.  von  Jhering.  Translated  with  Notes 
and  Additions  by  H.  Goudy.    Crown  Svo.    3s.  6d.  net 

Cases  illustrating  the  Principles  of  the  Law  of  Torts. 

with  table  of  all  Cases  cited.     By  F.  R.  Y.  Radcliffe  and  J.  C  Milel    8vo. 
1904.     12s.  6d.  net 

Constitutional  Documents 

Select  Charters  and  other  illustrations  of  English  Constitutional  History, 
from  the  earliest  times  to  Edward  I.  Arranged  and  edited  by  W.  Stubbs. 
Eighth  edition.     1900.    Crown  Svo.    8s.  6d. 

Constitutional  Documents  of  the  Puritan  Revolution,  selected  and 
edited  by  S.  R.  Gardiner.     Third  edition.     Crown  Svo.     10s.  6d. 

Select   Statutes  and  other   Constitutional  Documents, 

illustrative  of  the  reigns  of  Elizabeth  and  James  I.     Edited  by  G.  W. 
Proiheho.    Second  eoition.    Crown  Svo.     10s.  6d. 
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International  Law 

International  Law.  By  W.  E.  Hall.  Fifth  edition  by  J.  B.  Atlay. 
1904.    8yo.    £1  Is.  net 

Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 

British  Crown.      By  W.  E.  Hall.     8vo.     10s.  6d. 

The  European  Concert  in  the  Eastern  Question,  a  coUection 

of  treaties  and  other  public  acts.    Edited,  with  introductions  and  notes,  by 
T.  E.  Holland.    8vo.     12s.  6d. 

Studies  in  International  Law.    By  t.  e.  Holland,   svo.   los.  ed. 
G^entilis  Alberici  de   lure   Belli   Libri  Tres  edidit  t.  e. 

Holland.    Small  quarto,  half-morocco.    £1  Is. 

The  Law  of  Nations  considered  as  Independent  Political  Communities. 
By  Sir  T.  Twiss.  Part  I.  On  the  rights  and  duties  of  nations  in  time  of 
peace.    New  edition,  revised  and  enlarged.    Hvo.     15s. 

Colonial  and  Indian  Law 
British  Rule  and  Jurisdiction  beyond  the  Seas.   By  the  late 

Sir  H.  Jenkyns,  K.C.B.,  with  a  preface  by  Sir  C.  P.  Ilbert,  and  a  portrait 
of  the  author.     1902.     Svo,  leather  back.     15s.net 

Cornewall-Lewis's  Essay  on  the  Government  of  Depen- 
dencies.    Edited  by  C.  P.  Lucas,  C.B.    Svo,  leather  back.    lis. 

An  Introduction  to  Hindu  and  Mahommedan  Law  for 

the  use  of  students.     1906.     By  Sir  W.  Markby,  K.C.I.E.    6s.  net 

Land-Revenue  and  Tenure  in  British  India.    By  b.  h. 

Baden-Powell,  CLE.    With  map.    Crown  Svo.    5s. 

Land-Systems  of  British  India,  being  a  manual  of  the  Land- 
Tenures,  and  of  the  systems  of  Land-Revenue  administration.  By  the  same. 
Three  volumes.    Svo,  with  map.    £3  3s. 

The  Government  of  India,  being  a  Digest  of  the  statute  Law  relating 
thereto,  with  historical  introduction  and  illustrative  documents.  By  Sir  C.  P. 
Ilbert,  K.C.S.L    (New  edition  in  preparation.) 

Anglo-Indian  Codes,  by  Whftley  Siokes.   svo. 

Vol  I,  Substantive  Law.    £1  10s.      Vol.  H,  Adjective  Law.    £1  los. 
1st  supplement,  9s.  6d.     :^d  supplement,  to  1S91,  4s.  6d.    In  one  voL,  6s.  6d. 

The  Indian  Evidence  Act,  with  notes  by  sir  w.  Mabkby,  icci.e. 

Svo.  3s.  6d.  net  (published  by  Mr.  Frowde). 
Corps  de  Droit  Ottoman  :  un  Recuell  des  Codes,  Lois  R^glements, 
Ordonnances  et  Actes  les  plus  importants  du  Droit  Int^rieur,  et  d'Etudes, 
sur  le  Droit  Coutumier  de  TEmpire  Ottoman.  Par  George  Yoi-no.  Seven 
vols.  Svo.  Part  I  (Vols.  I-III),  cloth,  £2  17s.  6d.  net;  paper  covers, 
£2  Us.  6d.  net,  published :  Part  II  (Vols.  I V-VII),  cloth,  £1  17s.  net,  paper 
covers,  £1  lis.  6d.  net,  in  the  press.  Parts  I  and  II  can  be  obtained  sepa- 
rately, but  the  cost  of  either  Part,  bought  alone,  will  be  £2  19s.  6d,  net  in 
paper  covers,  or  £-2  17s.  6d.  net  in  doth. 
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Political  Science  and  Economy 

For  Biyce^s  Studies  and  other  books  of  general  jurisprudence  and  politii 
science,  see  p.  13. 

Industrial  Organization  in  the  16th  and  17th  Centu 

By  G.  Unwin.    8vo.     7s.  6d.  net 

Relations  of  the  Advanced  and   Backward    Race 

Mankind,  the  Romanes  Lecture  for  1909.     By  J.  Beyce.     8vo.    a 

Comewall-Lewis's   Remarks    on   the   Use   and   A 

of  some    Political    Terms.      New  edition,  with  introducti^ 
T.  Raleigh.     Crown  8vo,  paper,  3s.  6d. ;  cloth,  4s.  6d. 

Adam  Smith's  Wealth  of  Nations.     Edited  by  J.  e.  Th 

Rogers.     Two  volumes.     8vo.     £1  Is. 

Adam    Smith's     Lectures    on  Justice,  Police,  Revenue  and 
Edited  with  introduction  and  notes  by  E.  Cannax.     8vo.     10s.  6d.  net. 

BluntSChli's    Theoiy    of    the    State.      Translated  from  the 
German  edition.     Third  edition.     1901.     Crown  8vo,  half-bound.     Hs.  i 

Co-operative    Production.      By  B.  Jones.      With  preface  by 
Dyke-Acland.     Two  volumes.     Crown  8vo.     15s. 

Elementary  Political  Economy.    By  e.  Caxnan.    Fourth  e< 

Extra  fcap  8vo,  Is. 

Elementary  Politics.     By  T.  Raleigh,     sixth  edition  revised, 
fcap  8vo,  stiff  covers.  Is. 

A   Geometrical   Political   Economy.      Being  an  eiem< 

Treatise  on  the  method  of  explaining  some  Theories  of  Pure   Fa-c 
Science  by  diagrams.     By  H.  Cunynohame,  C.B.     Cr.  Svo.     :;?s.  (>d.  n 

The  Elements  of  Railway  Economics.     By  w.  m.  Acv 

Crown  Svo.     Second  impression.     2s.  net. 

Economic  Documents 
Ricardo's  Letters  to  Malthus  (1810-1823).     Edited  by  j.  e 

8vo.     7s.  6d. 

I^etters  to  Trower  and  others  (i8ii-i8:?3).     i 

by  J.  BoxAR  and  J.  H.  Hollander.     8vo.     7s.  6d. 

Lloyd's  Prices  of  Corn  in  Oxford,  i583-i83o.   8vo.    is. 
The   History  of  Agriculture   and  Prices   in    Engl 

A.D.  1259-1793.     By  J.  E.  Thohold  Rogers. 

Vols.  I  and  II  (1959-1400).     8vo.     £i  is. 

Vols.  Ill  and  IV  (1401-1582).     8vo.     £i  10s. 

Vols.  V  and  VI  (1583  1702).     8vo.     £2  lOs. 

Vol.  VII.     In  two  Parts  (1702-1793).     Hvo.     £2  lOs. 

First  Nine  Years  of  the  Bank  of  England.   By  the  same, 

Hs.  fid. 
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